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In this article on Demystifying Digital Taxation, we are summarising a 

section of our book titled: “Digital Taxation: A Holistic View”. This article is 
meant for tax practitioners and tax administrators who may want to understand: 
“What is so big about Digital Taxation?” At the same time, they are not interested 
in detailed complications of Digital Taxation.  

 
There is nothing really big or complex about digital taxation.  
OECD Secretariat has published a paper on- “Unified Approach to 

International Taxation Challenges for Digitalised Economy” on 9th October 2019. 
Our book comments on the same and gives an alternative system.  
 
1.1 Short Forms & Terms used in this paper: 
 

 Digital Tax: The tax payable at Country of Market - on profits earned 
from digitalised business is Digital Tax. 

 

 Digital Corporation: (DC) The Tax payer or the Corporation conducting 
digital business liable to pay Digital Tax is referred to in this paper as 
Digital Corporation. In reality it may be a company or any other form of 
business entity.  

 

 COR: The country in which the Digital Corporation is tax resident is 
called Country of Residence. 

 

 COS:   The country other than COR in which the Digital Corporation has 
its Permanent Establishment (PE) is called Country of Source. 

 

 COM:  The country in which the Digital Corporation markets and sells its 
goods and/or services without a PE is called the Country of Market.  

 

 OECD UA: OECD Secretariat’s Unified Approach paper for addressing 
challenges in taxation of the digitalisation of the economy – dated 9th 
October, 2019. 

  
 PE: Permanent Establishment. 
 

 SEP: Significant Economic Presence.  It is an alternative proposal for fixed 
place PE. This term is mainly used for Digital Taxation. 
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 WHT:   Withholding of Income tax by the Payer. In India, normally it is 
referred to as TDS or “Tax Deduction at Source” 

 
 Industrial Countries:  Countries which are not tax haven are referred to as 

“Industrial countries” – irrespective of whether they are “Developing 
Countries” or “Developed Countries”. Purpose of this name is to indicate 
regular countries which would try to minimise Tax Avoidance & Tax 
Evasion.   

 
3.  There are atleast three major challenges in taxing digitalised 

commerce: 
 
            (i) Determining the Scope of income that should be covered within 

the digital taxation. 
(i) Determining Nexus – PE / SEP for establishing “Right to Tax”. 
(ii) Attributing taxable profits to the Country of Market. In other 

words, recognising the COMs’ “Right to Tax” digital commerce 
profits.    

 
3.1 Scope: Since separate rules for taxation are proposed for Income 

from Digital Commerce, determining scope of Incomes that will be 
covered by these rules is very important.  

 
3.2  The OECD Unified Approach (UA) proposes a new nexus for 

taxing consumer-facing businesses largely based on sales. This is a major 
step forward. Instead of continuing with “Fixed Place Permanent 
Establishment” concept; OECD Secretariat has presented a sales based 
provision for determining nexus for such businesses as far as Marketing 
Jurisdictions are concerned. The Nexus rules for COR & COS are not 
affected.  
 

3.3  As pointed out in the UA, under the present tax system there are no 
rules for attribution of profits if the Seller has no presence in the Country 
of Market (COM). In our submission, various steps discussed in the 
Unified Approach (UA) are subjective and involve several variables. The 
end result may leave hardly any profits attributed to the market 
jurisdiction (COM); and will cause avoidable litigation. In our view, the 
attribution of profits system in the UA Approach needs to be replaced 
with a simpler SEP & WHT based system.     

 

4. Demystifying Digital Taxation: 
 
  We have some hallowed impressions of some instruments, some 

institutions, some taxation systems, etc. In this article, we want to place a 
few of such impressions at their right place. Because of our hallowed 
impressions about (i) computer, its processing power & the efficient 
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communication system that it uses; and (ii) about OECD -  we are drifting 
away from some basic and simple truths. Let us analyse.  

 
4.1  Today digital taxation is considered mysterious and complex. 

Several Governments, organisations like OECD, G20, European Union and 
others are trying to develop a system for digital taxation which can take 
care of the special issues raised by digital commerce. The efforts are going 
on from the year 1997 when OECD published its Ottawa report on 
Ecommerce. BEPS Group TFDE is working exclusively on it from the year 

2013. Still there is no consensus on a good digital taxation system. What is 
so complex that world cannot resolve after 22 years’ efforts? 

 
  We submit that it is eminently possible to present a simple, just & 

fair digital taxation system. In this article, we analyse the so called 
complexity of digital taxation and present it before you in simple words. It 
will be apparent that there is no big deal in digital taxation. Problem is not 
with digital commerce. Problem is that the existing system of 
international taxation is outdated and needs to be changed. There is 
resistance to change. Resistance is normal human weakness. There is 
nothing mysterious about it.  

  
4.2  Under the traditional commerce (also called Bricks & Mortar 

business), if the resident of COR wanted to earn revenue from another 
country, it was necessary to have some business presence (PE) in that 
country. His presence in the COS gave the jurisdiction to COS to tax his 
income. In simple terms, for illustration, if an Indian resident earns income 
from USA, primarily India as the COR has a jurisdiction to tax his income. 
USA as the COS also has the jurisdiction to tax his income. Based upon the 
historical nature of business being conducted until the development of 
internet, this business presence was named – “Permanent Establishment”. 
A Permanent Establishment (PE) was understood to be a shop, a factory, 
an office or similar other Physical Presence within the COS geographical 

boundaries. Definition of a PE had become a solid concept in the mind of 
everyone concerned. 

 
  Digital business has made it practical that the Indian resident can 

do business in USA without having a PE in USA. This technological 
development has confused tax law draftsmen who could not accept that 
the old taxation system was inadequate for the modern business. Last 22 
years have been spent in understanding the weaknesses of the existing 
system.  

 
  Now while searching for an alternative system, there are significant 

differences of opinion. The differences are so significant that there is a 
situation of Tax War in the world. When Britain wanted to impose tax on 
American MNCs, there was a huge opposition from USA. When European 
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Union passed an adverse verdict on Ireland (a tax haven) for granting 
special tax reliefs to Apple Corporation, there was huge opposition almost 
amounting to a tax war.  

4.3  When we talk of Income-tax, the business through which the 
income is earned is completely irrelevant. At the basic level, a person may 
earn income from trading, industry, research and development, rocket 
science or through digital commerce. Business is business. If the 

business earns income, it is liable to tax. For the income-tax officer, 
prima facie digital commerce should be a non-issue. Illustration: If Elon 

Musk does the travel business of taking tourists to the moon in his rocket 
and makes profits; officer does not have to understand the science & 
complexity of rocket travel. If Elon makes profits, he pays tax. If Elon 
makes losses, the officer will wish him better luck for the next venture. 

 
  If the business corporation offers tax honestly & voluntarily, matter 

gets closed. It is only when - the business corporation tries to avoid or 
evade taxes - that the officer has to scrutinise corporation’s claims. When 
several tax haven and even industrial governments help the businessman 
in avoiding his taxes, the matter acquires a complexity that people find 
difficult to understand. Probably, that may be the purpose.  

 
  Today there are intense debates over digital taxation because – 

digital corporations have been successful in – using the weaknesses of the 
outdated international taxation and thus avoiding taxation in many 
countries – especially, the Countries of Market (COM). This is the crux of 
the issue for the book, and for BEPS One Exercise. 

 
5.  Demystifying Computers 

5.1  Computer is a machine. Mobile phone is a machine. Machines may 
be used to conduct commerce and make money. Digital machines like 
computers & mobile phones are used to conduct what is called Digital 
Commerce.  

 
  See the magic of digitalisation. Tape recorder is a machine which 

we use to listen to music. Camera is a machine which we use to capture 
photographs. Telephone is a machine that we use to talk. All three 
machines together would weigh upto a kilogram. Digitalisation has 
converted all these machines into software applications. They all sit on 
your mobile phones & weigh nothing. And your smart phone may carry 
twenty or more applications. These applications now communicate with 
each other. Earlier, your telephone could not talk with your camera. 
Digitalisation has made them talk with each other. And in the process, 
created products & services which were not imagined earlier. 

 
5.2  And yet, through all these fantastic developments, one thing 

remains common. Some corporations are doing business & making 
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money. When a person makes money, he pays tax. Simple. Whether he 
uses an ordinary machine or sophisticated machine should make no 
difference. If we stay with the simple and basic principles, we can draft a 
tax system which is simple. If we get awed by the glamour of the machine 
or the communication system, we miss the fundamentals and draft 
unnecessarily complicated systems. The OECD UA proposals are in this 
category.  

 
6.  Demystifying OECD. 
6.A. OECD cannot “Grant” or “Allot” Taxing Rights 

 
Consider following extracts from UA: 
Page 9, Paragraph 16: 
“In a digital age, the allocation of taxing rights can no longer be exclusively 
circumscribed by reference to physical presence. The current rules dating back to 
the 1920s are no longer sufficient to ensure a fair allocation of taxing rights in an 
increasingly globalised world.”  

 
Page 9, Paragraph 17: 
“The Secretariat’s proposal is designed to address the tax challenges of the 
digitalisation of the economy and to grant new taxing rights to the countries 
where users of highly digitalised business models are located.” 

 
A.1  In this Unified Approach paper OECD has used the language as if 

the OECD secretariat “grants” or “allots” taxing rights to different 
countries. This is incorrect. OECD has no jurisdiction over any country to 
give any taxing rights to that country. Correct language should be “Treaty 
countries voluntarily restrict their taxing rights to avoid double 
taxation.” 

 
A.2  Consider for illustration India’s taxing rights. It is the Constitution 

of India which authorises Indian Parliament to pass appropriate Income-
tax Act. Parliament has passed Indian Income-tax Act, 1961. This law 
authorises Government of India to collect Income-tax from income 
earners. For any taxing right, the only authority required by Government 
of India is the authority of Indian Income-tax Act. “Right to Tax” comes 
from a country’s internal legal system. Not from OECD. When two or 
more countries sign a Double Tax Avoidance Agreement, they 
“voluntarily restrict their Rights to Tax” and try to minimise double 
taxation. 

 
A.3  The main service that OECD provides is providing a model 

agreement & its commentary. The OECD Model agreement is a draft 

available to OECD members as well as non-members. Any two or more 
countries signing a double tax avoidance agreement may adopt the OECD 
model or may not adopt. For example, USA does not adopt either OECD 
or UN model. USA has developed its own model treaty. However, it is  
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very practical that the Governments follow a common model convention. 
It is also practical that the Governments interpret the agreement in largely 
similar manners. Hence, OECD has provided the draft agreement as well 
as commentary on the draft agreements.  

 
  OECD is like a lawyer providing professional service of giving a 

draft partnership deed. Ultimately it is for the partners to decide the terms 
of their partnership deed.  Normally, the lawyer’s draft as well as OECD’s 
model treaty have a lot of intellectual value. But no binding force.  

 
  Use of the terms “Allot” or “Grant” by OECD Secretariat is 

incorrect and inappropriate.  
 
A.4  There are different methods adopted for avoidance of double 

taxation. As far as business income is concerned, where two or more 
countries contribute to the same income, it is understood that these 
contributing countries should have a right to tax the income. If each 
country were to levy full tax on the whole income, then there would be 
double taxation. Hence, the concept of “Attribution of Profits” has been 
developed. Through the DTA the treaty countries will decide how much 

profits will be attributed to which country. Once the profits are 
attributed to a specific country, Income-tax would be charged as per the 

domestic law on the profits attributed to a country. In other words, 
“Attribution of Profits” would determine the “Taxing Rights” of the 
Treaty Countries. For the sake of clarity, it is repeated that the Attribution 
of Profits itself is voluntarily agreed upon by the treaty countries. OECD, 
like a lawyer, provides a draft. The treaty countries may or may not accept 
OECD draft Appropriation of Profits. 

 
6.B OECD model is “For the COR, by the COR”. 

 
  OECD model convention is in favour of Countries of Residence i.e. 

Supply side of the commerce. The Demand side or the Market Jurisdiction 
is not considered for Taxing Rights by OECD. The Right to levy Income-

tax should be shared by the Governments of all the countries which 
contribute to the entire safety/ economy/infrastructure systems that make 
it possible for people to stay and enjoy life, to do business; and earn 
profits. Under OECD model treaty, maximum rights are attributed to 
COR; some rights to COS; and Nil to COM. OECD model convention is 
not neutral. Not being neutral and yet claiming leadership is a failure of 
OECD. 

6.C  OECD has been considering Ecommerce/ Digital taxation for 22 

years. Not being able to provide legal guidance for 22 years amounts to 
professional failure.  

 
On all three counts – 6.A, 6.B & 6.C; OECD stands Demystified. 
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7. Demystifying Digital Corporations: 
 
7.1  Digital Commerce Corporations are doing a fantastic job of 

constantly discovering newer and better products. This is great. However, 
they do not want to pay tax in COR as well as COS. This is not acceptable. 
Howsoever great a business person you may be, if you make money, you 

have to pay tax. This is a very simple, hard fact of life. Google and Apple 
use some complex algorithm or make some sophisticated machines/ 
products/ services to sell to you and make money. They are in it to make 
money. It is not at all different from any other businessman who wants to 
make money. Remove the hallowed impression about all digital 
corporations. They all have to pay tax like you & me. 

 
7.2 Reasons for Tax laws being harsh.  
 
  Governments are constantly concerned that the largest MNCs are 

avoiding maximum tax. Since the MNCs avoid tax within the four corners 
of law and Model Convention; Governments feel helpless. You Tube 
Videos of the interviews of MNC executives - by British Parliament 
Committee under the Chairmanship of Ms. Margaret Hodge on 12th 
November, 2012 are classic illustrations of Government’s frustration. 

Videos for the interviews are available on You Tube. Interested readers 
may see the videos on following links:  

 
                                   Amazon -  https://youtu.be/21Xf8ADFvdc 
                                    Google  -  https://youtu.be/B9-BZ4TeAg0  

                  This frustration at Parliament level caused by MNCs’ aggressive 

tax avoidance has given rise to BEPS Actions, GAAR & so many other 

anti-avoidance provisions. These have made the tax laws harsh. Transfer 

Pricing chapter in the tax law has made tax law highly subjective. A 

subjective law gives rise to several interpretations with no real guidance to 

come to a single conclusion. This causes litigation. On top of Transfer 

Pricing provisions, when all the BEPS Reports will be implemented, the 

global tax system will be so burdensome that the global economy can go 

into recession. We need a system where no MNC can avoid taxes and yet, 

the system is simple.  

8. Demystifying the gap between technology & tax law.  
     
  Let us consider how a big gap has arisen between Modern Digital 

Commerce and the outdated international taxation system. 
 

8.1 Technology & Business Revolution: 
 

https://youtu.be/21Xf8ADFvdc
https://youtu.be/B9-BZ4TeAg0
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  Two chief developments are in the field of Processing Power and 

Communication.  Several individual Technologies are growing at 
geometrical progression. When computer processing power doubles 
every two years at half the cost, it is a geometric progression twice 
beneficial. (Moore’s Law.)  

 
  No one probably has made a statement on the exponential growth 

in communication technology. However, the growth in speed, efficiency 
and distances covered by the communication systems – normally referred 
to as “Internet” has been even more dramatic.  

 
  Convergence of different technologies enables new products and 

instruments that were unimagined. Whole range of these new products 
may be called in a very broad term as “Digital Instruments”. They have 
utilised several independent technologies in their growth process. For 
example, “Satellite technology”, “miniaturisation of processing power 
(computer chips)” and “smart, child friendly touch screen instruments” 
have revolutionised mobile telephones. Scientists and Digital 
Corporations are leading this digital revolution. With technology, 
business models are changing fast & disrupting old business models as 
well as old laws. This is a Global Revolutionary Process which probably 
started fifty to seventy years ago; and will probably go on for a few more 
decades before stabilising.  

 
8.2  There is no individual, institution or government that has planned, 

imagined or developed the Global Techno-Business Revolutionary 

Process that is going on today. Too many geniuses have contributed to the 
practical success of this revolution. To us - authors, it looks like a Divine 

Plan going on. 
  
8.3 Future: The fact that the revolutionary process is going on is evident 

from Artificial Intelligence, Autonomous cars, Block Chain Technology 
and Internet of Things. We cannot at present envisage how the global 
business, currency and financial systems, accounting & audit; banking 
business & even personal life – especially the news and entertainment 
media will be working in next ten years. Revenue models of the future 
cannot be envisaged.  

 
   Listen to Mr. Sundar Pichai or to technology giants like Mr. Elon 

Musk, or Late Mr. Stephen Hawking (recorded videos) – anyone who 
talks about future. What will be the future ten years from now? 
Futurology is so exciting. The way Science & technologies are 
progressing, human life itself; and especially commerce are bound to be 
far better.  

 
  How to plan taxation system for such unpredictable process? 
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8.4  Now look at OECD’s Unified Approach – a proposal for Digital 

Taxation. Will it produce an international taxation system which will free 
Mr. Sundar Pichai and Mr. Elon Musk from complications and litigation in 
tax compliance? (Note: As far as payment of tax is concerned; everyone 
has to pay tax – whether a modern technology giant or a small trader.) 
Will the new tax system encourage technological growth or frustrate 
businessman? The Unified Approach (UA) presented by OECD suggests a 
digital taxation system - which requires assumptions built upon 

estimates built upon subjective formulae. Every assumption creates a 
scope for difference of opinion, controversies and litigation. When there is 
a series of assumptions, that law becomes frustrating. Compliance for the 
tax payer becomes costly and cumbersome; and administration becomes 
impractical for the tax officer. Unified Approach for digital taxation is a 
sharp contrast from the techno-business revolution. It is still a proposal 
for the traditional kind of complicated law.  

 
8.5 Radical Changes in Future: 
 
  It is certain that in next ten years, technology will give new 

products, communication instruments and business models that are not 
imagined by tax draftsmen today. We need an international taxation 
system which can encourage global business and investment even in the 
year 2030. For making such a pragmatic law, we do not need to predict 
future. Prediction is impossible. But we need extremely simple and 
dynamic law. Unified Approach is neither simple, nor dynamic. It is a 
proposal for a complicated law.  

   
   New technologies and new business models have disrupted the tax 

law. It has taken us more than two decades to realise that we are 
administering a disrupted, broken, impractical law. Any patch work in 
this law is not going to help. We need a clean, simple predictable and 
different system.  

 
  Reason for gap between commerce & taxation is clear inability by 

the draftsmen to look into the Techno-Business Revolution that is going on 
for several decades. It is ordinary human weakness. There is no mystery in 
OECD’s failure. 

 
8.6 We had a query: “What is so unique about Taxation of Ecommerce/ 

digital commerce? Why tax law for it cannot be drafted for 22 years?” 
 
 This query stands answered and hence demystified. There is 

nothing unique about Ecommerce. The relevant technology & business 
keeps growing with geometric progression. So do the medical science, 
quantum physics, astronomy and so many other fields. Science and 
business models will keep growing and changing. Problem is with legal 
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drafting. While drafting law, we get stuck to the past. Hence the gap 
between modern business and tax law keeps increasing. 

 
This problem gets aggravated by the human greed. Corporations do 

not want to pay taxes. They can prolong new tax law being developed. 
Treaty negotiating countries cannot rise above their own greed and find a 
Just & Equitable – “Win- Win” solution for all. 

 
9.  Digital Taxation System: 
 
9.1  Having demystified Digital Taxation, we may briefly touch upon 

Requirements of a Digital Taxation System that will encourage the 
technical commercial revolution and will not hamper it. 

 
 (i) The digital taxation system should be absolutely simple, efficient 

and dynamic. It should not bother the digital corporations and the users 
with burdensome compliance and threats of penalty and prosecution from 
a hundred different countries. Such a system can be called “Future 

Ready”.  
 
 (ii) The digital corporations also have to understand and accept the 

fact that they will have to pay a digital tax in every country from where 
they earn revenue. Their hugely complex tax planning will be demolished 
and ignored. If they avoid taxation, they will face consequences in the 
Countries of Market. If they pay up the tax, they can do business & grow.  

 
 (iii) All the Countries of Market (COM) have to state clearly to COR 

and OECD that they (COMs) have a clear right to tax digital profits. They 
will tax the profits and any attempt at avoiding COM tax is only 
hampering technological revolution and finalisation of BEPS Action One 
Report.  

 
9.2 Does OECD Secretariat’s Unified Approach fulfil these requirements?: 
 
           (i)  Scope: Prima facie it is a good proposal that needs to be clarified 

and fully developed.  
 

(ii) Nexus: Accepting Sales as Nexus in COM without disturbing rest of 
the International Taxation is a good suggestion. 
 

 (iii)  Attribution of Profits:  
 
 (a) It is unnecessarily complicated. If adopted, it will generate 

avoidable controversies and litigation. 
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 (b) The share of “Right to Tax” attributed to COM is too limited 
and hence unjust & unfair. 

 
 (iv)  Future Ready: Being too complicated, OECD proposal is not 

good even for today, leave aside tomorrow. It fails to take a Holistic View 
of the Multi-Dimensional Global Technological - Business Revolution 
Process that is going on for a few decades. 

 
This article is only an attempt to remove the Hallow & Mystery 

from certain tax systems & institutions. If this purpose is achieved, normal 
tax practitioners may not be interested in the detailed proposals. However, 
those who are interested in details may see: OECD website for OECD 
proposal; and our book on Digital Taxation for our proposal. 

 
Pranam. 
 
Rashmin, Naresh & Rutvik. 
 


