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them disciplined. Society will always need laws and 
regulations with harsh punishment provisions.

responses: Greed is as prevalent as gravity. people will 
act greedily. Greed applies to taxpayers, tax advisers, 
tax officers and law-makers – politicians, equally. Law 
makers’ and regulators’ greed, corruption and ego 
get boosted with harsh laws. We have experienced that 
society cannot throw out the corrupt politicians even in 
elections. harsh laws and punishment have, in reality, 
failed. Society becoming spiritual is the only solution. a 
spiritual person will not abuse law, will not avoid / evade 
taxes; nor will he take bribes. Today, a majority of the 
global society is not spiritual. The BEPS project is proof. 
As the late Shri Nani Palkhiwala said: Society will choose 
the right solution only after it experiences failure of all 
available wrong solutions.

a comment from maharshi Ved Vyas in the mahabharata 
on ‘Substance vs. Form’: Bhishma pitamaha did not 
protect draupadi from her extreme humiliation at the 
time of her Vastra Haran. he even said, ‘dharma’s secret 
(रहसय) is complex (गूढ)’. then draupadi told the Sabha:

  न सा सभा यत न सिनत वृ�ाः
वृ�ाःन ते ये न वदिनत धम�म्
धमो� न सो यत न चािसत सतयं
सतयं न तद् यचछलना नुिव�म्

Where there are no wise old men, it is not a conference. 
Those who do not support Dharma are not wise old men. 
That which is not based on Truth is not Dharma. That 
which is obtained by twisted interpretations is not Truth.

When to tell the truth and when to maintain silence? this 
shloka provides the answer:

सतयम् बूयात िपयं बूयात नबूयात सतयम् अिपयम् |
िपयं च नानृतम बूयात एष धम�: सनातनम् ||

Speak pleasant truth. Do not tell a lie. Do not tell an 
unpleasant truth. never tell untruth even if it is pleasant. 
this is Sanatan / eternal dharma. however, this restriction 
does not apply to ‘activists’. they have to tell unpleasant 
truths to the authorities and others. activists are doing a 
different kind of Karmayog. 

What is the connection between truth and tax practice? 
There are two answers to this question.

truth is a matter of philosophy. its right place is in temples 
and books. It has no place in tax practice. (1.1)

truth is applicable to every human being. taxpayers, tax 
practitioners and tax officers are all human beings. They 
should also understand and practice truth. (1.2)

does this mean that there are two answers to one 
question? Hence truth depends upon one’s belief?

no. there is only one answer. But people have different 
beliefs. and it is no use entering into arguments with 
people holding contrary beliefs. people who have similar 
beliefs and want to understand the deeper meanings of 
philosophical concepts, can discuss and learn together.

Query: is there any difference between ‘truth in 
Substance’ and ‘truth in Form’?

Answer: The question itself is baseless (प�सय अनौिचतयम् |). 
the form must always represent substance. if form does 
not represent substance, that form has to be discarded 
like a dead body without an Atma.

the entire litigation about ‘Form vs. Substance’ has been 
possible because certain people believe in the answer 
1.1 and not in the answer 1.2 as mentioned above. If all 
the taxpayers, tax consultants and tax officers practised 
answer 1.2, then 95% of tax litigation would not take place. 
there may be genuine differences of opinion between 
two honest individuals. For them, the courts would act as 
arbiters to decide which opinion is correct. this may form 
5% of litigation today.

the entire debate about ‘BepS’, anti-avoidance 
provisions and digital taxation would not be necessary. 
Saar, Gaar and harsh penalty provisions would be 
unnecessary. Just imagine – how many intelligent brains 
are being wasted today on obviously useless issues!  
(the issues are useless from the point of view of society 
as a whole.)

Issue: Such a belief is Utopian. it exists only in the minds 
of dreamers. people will act greedily. they will avoid and 
evade taxes. Only the fear of harsh punishment keeps 

namaskaar

TRUTH AND TAX PRACTICE

RASHMIN CHANDULAL SANGHVI
Chartered accountant
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BCas - E-learning Platform (https://bcasonline.courseplay.co/)
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Taxation Committee

As per your  
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9
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April, 2018

International  
Taxation Committee
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12 Four-day Orientation Course on Foreign Exchange  
Management Act (FEMA), March, 2018
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As per your  
convenience 1,180/- 1,180/-
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18 GST Training programme for Trade, Industry and  
Profession, May, 2017

Indirect Taxation 
Committee

As per your  
convenience Free Free

**Course Fee is inclusive of 18% GST

The best executive is one who has sense enough to pick good  
people to do what he wants done, and self-restraint enough to keep from meddling 

with them while they do it —  Theodore Roosevelt

For more details, please contact Javed Siddique at 022 - 61377607 or email to events@bcasonline.org
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editorial
There are decades where nothing happens; and there are 
weeks where decades happen – lenin

When i called people in italy, uK, australia and america, they 
had three words to say: ‘it’s not good’. the news has been 
about infections, deaths and recoveries. an invisible sub-
microscopic agent stops the mighty and haughty China and 
america and halts the unstoppable global industrial machine. 
the evolved and progressed homo sapiens finds himself 
under house arrest.

The pollution in Mumbai in the first seven days (since the 
lockdown) is down by 40% (aQi pm 2.5 levels from 118 to 
70). Clear skies, fresh air, zero noise. as i write this, i can 
hear the tibetan chimes playing in the breeze outside my 
balcony. a dutch client wrote that nature has put humans on 
notice. earth, which was on ventilator, seems to be breathing 
again, taking a break from human disregard, entitlement and 
greed. on the other side there is pain and loss – of lives and 
livelihoods, of wealth and income, and displacement and 
disarray.

the wise must have had a thought as to why this is happening 
to us. the word virus phonetically sounds like why us. What 
is all this telling us individually and collectively? What is 
happening? Here are some immediate reflections:

One focus: the distorted and fragmented humanity – in 
thought and action – was never so cohesive in focusing on 
a single agenda. if one took the ‘point of focus’ out and just 
became aware of the ‘focus’ itself, it is astounding. imagine 
working with such focus together on an issue like climate 
change that affects every single person. (about 12.4 lakh 
people die in india and 16 lakhs in China each year due to 
pollution). But can we? the past has shown that we are just 
as likely to carry on as before. Someone wrote that perhaps 
the virus will save as many or more lives of people dying from 
pollution and road accidents as it takes away.

Leveller: royalty to movie stars, all fell prey to the virus. the 
virus doesn’t differentiate between rich and poor, known and 
unknown. humanity as a whole never seemed so vulnerable, 
overpowered and scuffling to keep its mortality away. 
each one, despite every manmade division, feels equally 
susceptible.

Decision, action and speed: economic leverage seemed 
less critical, whereas action and speed are the real levers! 
those who acted faster fought better, those who were casual 
are trapped. the decisions india took wisely put life over 
economy, survival over everything else. the pm pleaded with 
gentle persuasiveness, with folded hands, to stay indoors. 
the administration brought out extensions in compliance 
deadlines with speed and sensibility. Food, cash and waivers 
for the marginalised came out with care and clarity. the 
central banker was emphatic and reassuring and put money 
in the hands of the banks to lend. Governance, the health care 
system and social capital are at their ultimate acid test.

Illusions: albert einstein said that Reality is merely an illusion, 
albeit a very persistent one. many illusions we loved and lived 
with are busted. Someone wrote: Coronavirus has proved that 
most corporate jobs are just exchanges of emails, texts and 
calls and nothing else. everything – from ‘values’ and ‘ways’ – 
will be subjected to deep inquiry. many narratives could stand 
on their heads. the hypothetical is now the reality. Washing 
hands, which was difficult to enforce even in hospitals, is 
more important than shaking hands. Social distancing is 
more important than bridging distances. mathematically 
put, namaskar > hugs, and social capital > capital market 
valuations. eighteen million people have viewed the ted 
talk by Bill Gates on a pathogen attack, in october 2019 
John hopkins Centre for health Security gamed a germ war, 
america ranked at the top in Global health Security index and 
today it has highest infections. Context changes everything, 
including ‘reality’!

the next few months, the end game and aftermath will be long 
and difficult. It won’t be a balance that we can write off with a 
journal entry.

I will leave you to complete the reflective thoughts of 
anand mahindra in your own words: ‘after the pandemic,  
we will …….’

Meanwhile, may you remain free from affliction     

Raman Jokhakar
editor

VIRUS AND US
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as I write to you, India and the rest of the world is engaged 
in a fierce battle against the spread and damage caused 
due to COVID-19. Combating the coronavirus pandemic 
has created a war-like situation of complete lockdown, 
curfew and restrictions on movement of people and 
goods. Apart from the tragic human consequences, there 
is a complete standstill of business and economic activity 
resulting in uncertainty about the future of the global 
economy. There are also talks about an emergency 
type of situation with panic amongst citizens. This is a 
Black Swan event for the world. Amongst all the gloomy 
and negative propaganda on the event, we should learn 
and practice to think positively and act accordingly to 
overcome fear and negative thoughts that can cause 
depression, stress and a lot of unhappiness. We need 
to focus on the good things, inculcate positive thoughts, 
spend time with positive-thinking people, learn to enjoy 
nature, be thankful and have gratitude and above all 
keep faith and hope. Positive thoughts de-stress the 
mind, help in having a positive outlook, improve mental 
health, thus leading to living a successful and happy life.

Positives from the situation. As I see it, in these times 
of compulsory staying at home (social distancing), we 
have been able to do so many things that make us 
happy, which we had forgotten and used to do once upon 
a time. Most importantly, we now get to spend time with 
our children, parents and family. We have been running 
a race away from them and now is the time to match 
our pace with that of our family. Get the basics right and 
learn to enjoy and respect nature. Read, upgrade your 
skills, work on your fitness, meditate, listen to music, 
cook, talk to long-lost friends, cousins. Learn to live and 
help others too. 

India is grappling with the concept of ‘work from home’ 
(WFH), a work culture that is not yet very popular 
and accepted, particularly with the small and medium 
enterprises. WFH is changing the way we live and the way 
we work. Many of us proactively worked on technologies 
like cloud computing, remote access, VPN, network 
security, data backup and recovery and other such 
collaborative tools to prepare for WFH. If used wisely 
and appropriately, WFH has the potential of building a 
smart and effective remote workforce for business and 

our profession. This could lead to substantial reduction in 
overhead costs, increased productivity, boost employee 
morale and efficiencies, thus resulting in better customer 
satisfaction and thus profitability. Despite the challenges, 
one thing seems certain, that the time for WFH has  
come and more and more people would like to  
experiment with it.          

CSR draft rules 2020: The MCA recently issued a draft 
of ‘The Companies (Corporate Social Responsibility 
Policy) Amendment Rules, 2020’. These Rules have 
proposed considerable and far-reaching changes in 
the existing Companies (CSR) Rules, 2014. The most 
significant and draconian change is in clause 4(1) - 
CSR implementation. The proposed new rule seeks to 
amend this to ‘CSR activities to be undertaken by the 
company itself or through a company established under 
section 8 of the Act, or any entity established under an 
Act of Parliament or a State legislature’. This amendment 
effectively makes registered societies and other public 
charitable trusts ineligible to carry out CSR activities, 
projects or programmes in future. This, I believe, is a 
potentially hazardous amendment. In India, historically, 
effective charitable work has been carried out by public 
charitable trusts and registered societies. Section 8 (or 
section 25 under the erstwhile Companies Act) are more 
recent phenomena. Charitable organisations depend 
heavily on donations and support from businesses 
and corporates in the form of CSR funds. I would like 
to believe that this is just a drafting error and will be 
corrected when the final rules are notified. However, 
looking at the recent trends and changes in various 
statutes (Income Tax Act, FCRA and others), it appears 
that the Government wants greater accountability, 
more transparency and stricter supervision of the 
NGO sector. We at the BCAS have made a strong 
representation seeking amendment to the draft  
CSR rules.   

Normally, this is the time of year when all of us work 
towards financial year-end compliances and prepare for 
the beginning of the new financial year. However, this 
year is going to be completely different. A nationwide 
lockdown and the deferment of the statutory and 
regulatory compliances will ensure that March, 2020 will 

from the president
Dear Members,



10 BomBay Chartered aCCountant Journal  aPrIL 2020

10 (2020) 52-a  BCaJ 

be a different and a once in a lifetime occurrence.   
      
India’s strengths, flexibility and adaptability have 
withstood many such challenges in the past. Ancient 
Indian philosophy has encouraged us, as a human 
race, to adapt to new ideas, absorb shocks and face 
challenging circumstances with equanimity. Over the 
years, we have developed endurance and resilience 
to fight any eventuality. I am sure that we will bounce 
back quickly and emerge as a more powerful, united and 
happier Nation in the days to come.  

Yes, this storm will also pass, humankind will survive, 
most of us will still be alive — but we will inhabit a 
different world.
Jai hind! 

With Best Regards,

CA Manish Sampat
President

The lockdown has brought a whole new perspective to living and working. Working from home has saved time 
and energy that is taken by travelling. This time and energy can be best put to use to learn, evolve and re-skill.

 A Number of online courses and online books (Scribd is open for 30 days) are opened up for people to benefit 
from in these challenging times. In January 2020 BCAJ I had written 20 Refreshing ideas for the new decade 
(Page 10). I did not know that we will have the opportunity to realise many of them so soon. 

I am sharing here few videos I have saved as ‘favorites’. These are videos that can transform how we think about 
ourselves, work and the society.  – Editor, BCAJ 

Title of Videos Why it is a must watch Where to find it
Jiro Dreams of Sushi An incredible story on the 85 year sushi master in Japan. How he 

built his 10 seat sushi only Michelin three start restaurant in a Tokyo  
subway station. It’s about quality and exactitude. Long but deep. 

You Tube

Commencement Address by 
Jim Carrey 

In his humorous exuberance and eloquence, he shares age old  
wisdom that only Jim Carrey can in the way he does. Blend of  
laughter and wisdom.  

You Tube

The Infinite Games: How to 
lead in 21st Century by Simon 
Sinek 

A must for CAs. How adopting an infinite mindset is necessary for 
stronger and inspiring organisations. 

You Tube

Samvidhaan (Hindi) A serial on the making of the Indian Constitution. Made by Rajya  
Sabha TV, it gives an insight into making of India’s founding document.

You Tube

Inside Job Exposing 2008 financial fraud for which no one went to jail. Very  
well-made documentary about private gain and public losses.  
Poignant and relevant. Voice over by Matt Damon. 

You Tube 

Manoj Bhargava at TiEcon 
2013

Life story and work principles from an entrepreneur and philanthropist 
who was also on Forbes list. Busts jargon about business and thinks 
common sense. You got to watch this talk.

You Tube

Global Drucker Forum Some fantastic videos of the Drucker forum that is held each year in 
Vienna. Best of the best ideas, people, discussions. 

You Tube

A well-educated mind vs. a 
well-formed mind – Dr Shashi 
tharoor

You may not be his fan as a politician or author. But this talk is crisp 
full of ideas. 

TED or You Tube 

The Game Changers (2018) A spellbinding documentary on vegetarianism and proteins. Changes 
the way you look at meat. Takes you through the plant-based diet that 
gives performance, health and saves the planet. Filled with facts and 
research.

Netflix and You 
Tube 

China hustle (2017) This is about financial frauds where American investment banks sell to 
investors non-descript Chinese companies. 

Netflix

Dirty Money (2018-19) A series of documentaries on frauds and money laundering. About 
how the world is rigged in favour of the few. VW to Well Fargo to HSBC 
- see how they cheat and get away cheap. 

Netflix
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oVErVIEW oF aMEnDMEnTS To THE arBITraTIon  
anD ConCIlIaTIon aCT, 1996: onE STEP  

ForWarD anD TWo STEPS BaCK

InTroDuCTIon
In recent years, the volume and intensity of cross-border 
investment, trade and commerce have become the key 
indicators for defining the developmental growth index of a 
sovereign state. The Government of India has implemented 
a myriad legislations and policies to attract investments 
and make it easier to do business in India.

A key impediment of doing business in India has been 
the difficulty of enforcing contracts and the time taken by 
courts and tribunals to give determinations. An effective 
and efficient dispute resolution mechanism is critical for 
instilling confidence in investors and to achieve the goals 
of a growing economy.

Against this backdrop, the Government of India (GoI) after 
a period of almost 20 years, in the year 2015 made much-
needed amendments to the arbitration and Conciliation 
act, 1996 (the 1996 act) to ensure that arbitrations are 
quicker and smoother. The amendments were indeed 
path-breaking, since some of the amended provisions 
went well beyond what the law in even arbitration-friendly 
countries provided for. These included disclosures of 
impartiality (adopting the International Bar Association’s 
Guidelines on Conflicts of Interest in International 
Arbitration, in the Act itself) and providing for strict 
timelines within which an arbitration is to be completed.

However, the GoI and the stakeholders in the arbitration 
process felt that various provisions required clarifications 
or amendments. The GoI, which has been closely 
watching the situation, was eager to provide necessary 
support to the legislative framework for arbitrations  
in India.

A high-level committee under the chairmanship of Justice 
B.N. Srikrishna, former judge of the Supreme Court of 
India, was constituted by the Central Government to 
submit a report on how to achieve the goal of making India 
an arbitration hub, to explore the lacunae in the effective 
implementation of the 1996 Act and the Arbitration and 

Conciliation (amendment), 2015 (2015 amendment) and 
also to provide a robust scheme of legislation aligned 
with the letter and spirit of the UNCITRAL Model Law and 
the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (the New York Convention).

Based partly on the report of the high-level committee, 
the arbitration and Conciliation (amendment) 2019 Bill 
(the Bill) was framed and placed before both the Houses 
of Parliament for approval. Both Houses swiftly approved 
the Bill and the arbitration and Conciliation (amendment 
Act) 2019 (2019 Amendment) was passed. The 2019 
amendment received Presidential assent on 9th August, 
2019 and by a Gazette Notification dated 30th August, 
2019 bearing No. S.O. 3154(E) (Gazette Notification), 
certain provisions, namely, section 1, section 4-9 (both 
inclusive), sections 11-13 (both inclusive) and sections 15 
of the 2019 Amendment were brought into force. Some 
of the other provisions are yet to be notified. The speed 
at which such amendments were passed and came to be 
implemented makes GoI’s intention to support arbitrations 
clear. But has the GoI been successful? Some of the 
amendments have given rise to mystifying questions 
which will be explored in this article.

KEY aMEnDMEnTS unDEr THE 2019 
aMEnDMEnT

Definition of arbitral institution
Section 1(ca) inserted by the 2019 Amendment provides 
for the definition of ‘arbitral institution’ to mean ‘arbitral 
institutions designated by the Supreme Court / High Court 
under the Act’. This would mean that the established 
arbitral institutions such as the International Court of 
Arbitration (ICC), the Singapore International Arbitration 
Centre (SIAC), the London Court of International 
Arbitration (LCIA), etc., would have to necessarily be 
designated to fall within the scope of the definition of 
arbitral institution under the amended 1996 Act. This 
section has been notified under the Gazette Notification. 
However, it is unclear how arbitral institutions of the world 

RAJ PANCHMATIA i PESHWAN JEHANGIR  i ROSELIN ALEX

advocates
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will be designated and what criteria will be required to be 
met to be recognised under the 1996 Act.

arBITral aPPoInTMEnTS u/S 11
Sub-section 3A, inserted by the 2019 Amendment, 
empowers the Supreme Court and High Court to designate 
arbitral institutions graded by the Arbitration Council 
of India (ACI) u/s 43-I to make arbitral appointments. 
It further provides that in cases where the High Court 
concerned does not have any graded arbitral institutions 
within its jurisdiction, the Chief Justice of such High 
Court is empowered to maintain a panel of arbitrators 
to discharge the functions within the meaning of ‘arbitral 
institution’ under the amended 1996 Act. The arbitrators 
shall be entitled to fees as prescribed under the Fourth 
Schedule of the amended 1996 Act.

The 2019 Amendment provides an explanation to sub-
section 14 of section 11 that the rates as per the Fourth 
Schedule shall not be applicable in cases of international 
commercial arbitration and in arbitrations (other than 
international commercial arbitration) where parties 
have agreed for determination of fees as per the rules 
of the arbitral institution. It may be inferred from this that 
parties can agree to determination of fees by an arbitral 
institution which is designated by the Supreme Court / 
High Court. However, what happens in cases where an 
arbitral institution is not designated with the Supreme 
Court / High Court remains unanswered.

The amendment also states that such panel of arbitrators 
as maintained by the High Court is subject to review by 
the Chief Justice of the High Court concerned. Although 
it may seem that the intention behind the amendment to 
section 11 is to popularise institutional arbitration in India, 
however, the intervention and excessive supervision may 
hamper party autonomy. These provisions have not been 
notified as yet. There are several representations pending 
with the GoI to revisit these provisions.

TIMElInES
the 2015 amendment introduced a timeline of 12 months 
from the date an arbitrator entered reference to complete 
the arbitration. This was extendable by six months by 
consent of the parties. Further extensions could be 
granted only by the courts.

The 2019 Amendment now provides that an arbitral 
tribunal has to render an award within 12 months from 
the date of completion of pleadings u/s 23(4) in cases of 
domestic arbitrations. Section 23(4) has been introduced, 

providing a timeline for filing of the pleadings as six 
months from the date of the arbitrator/s receiving notice 
of appointment. It may be noted that this provision does 
not take into account the timelines for filing counterclaims 
and defence thereto, rejoinders and sur-rejoinders. This 
provision has been notified under the Gazette Notification. 
There could be challenges in some cases, especially 
since there are times when parties seek additional time 
to permit settlement talks, even once an arbitrator is 
appointed. The 12-month timeline does not apply to 
international commercial arbitration. It is not clear why 
international commercial arbitrations have been excluded 
from such timelines and such distinction between 
domestic and international arbitrations seems artificial. It 
is unlikely that foreign parties choosing arbitration in India 
would appreciate this, since they would also desire that 
the arbitration is concluded within the timeframe.

The Delhi High Court in its recent judgment in the 
matter of Shapoorji Pallonji & Co. Pvt. Ltd. vs. Jindal 
India Thermal Power Limited1  has clarified that the 
new timelines set out in the 2019 Amendment would 
be applicable not only to arbitration proceedings which 
have commenced after the 2019 amendment, but also 
to arbitration proceedings which are pending as on the 
date of enactment of the 2019 Amendment. This will add 
to additional uncertainty, since there may be pending 
arbitrations in which pleadings have not been filed within 
six months.

aMEnDMEnT To SECTIon 34
The amendment to section 34 provides that the challenge 
to an arbitral award could be established only on the basis 
of the record of the Arbitral Tribunal.

The amendment was a welcome step to ensure speedy 
disposal of challenges by losing parties, wherein the 
parties seek to produce new / additional documents 
and lead evidence before the courts at the stage of 
challenge to an award, thus fundamentally trying to re-
open the arbitral dispute itself. However, in September, 
2019 the Supreme Court in Canara Nidhi Limited vs. M. 
Shashikala2  clarified the legal position that a challenge 
u/s 34 ‘will not ordinarily require anything beyond the 
record that was before the arbitrator and that cross-
examination of persons swearing into the affidavits 
should not be allowed unless absolutely necessary.’ It will 
be interesting to see how this judgment is used further 

1 OMP (Misc) (Comm) 512/2019
2 2019 SCC OnLine SC 1244
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as it provides for an open field for the practitioners to 
adduce additional evidences, by proving that their case 
falls within the exceptional circumstances contemplated 
under the Canara judgment.

ConFIDEnTIalITY
The issue of confidentiality pertaining to arbitral 
proceedings has been debated extensively in international 
arbitrations. The 1996 Act did provide for confidentiality 
to be maintained in cases of conciliation, but not in 
arbitration. In international arbitrations, the parties have 
the option to apply the confidentiality provisions under 
the International Bar Association (IBA) Guidelines and 
Rules; however, the IBA Rules and Guidelines can only 
act as a soft law. The insertion of section 42A provides 
the disclosure of the arbitral award to be made only where 
it is necessary for implementing or enforcing the award. 
It is a welcome move to provide statutory backing to the 
concept of confidentiality in arbitral proceedings and 
ensuring that the stand taken by the Indian legislation 
is akin to the international best practices. However, the 
interplay between the ACI’s power to keep a depository of 
arbitral awards and confidentiality provisions is something 
to be seen in future.

Protection afforded to an arbitrator for action taken 
in good faith
Under the newly-inserted section 42B of the 2019 
Amendment, immunity is now provided to the arbitrators 
against liabilities for acts performed in their capacity as 
arbitrators, so long as they are in good faith. This section 
should act as an incentive for more people to act as 
arbitrators.

arBITraTIon CounCIl oF InDIa
The 2019 Amendment sought to insert an altogether 
new Part ‘1A’ to the 1996 Act for the establishment and 
incorporation of an independent body corporate, namely, 
the Arbitration Council of India (ACI) for the purposes of 
grading of arbitral institutions as per the qualifications and 
norms contained in the Eighth Schedule (as inserted vide 
the 2019 Amendment) which includes criteria relating 
to the infrastructure, quality and calibre of arbitrators, 
performance and compliance of time limits for disposal 
of domestic or international commercial arbitrations, 
etc., formulating policies and training modules to 
adept professionals in the field of arbitration and ADR 
mechanisms.

Section 43C(1) provides that the ACI shall be composed 
of a retired Supreme Court or High Court judge, appointed 

by the Central Government in consultation with the Chief 
Justice of India, as its Chairperson; an eminent arbitration 
practitioner nominated as the Central Government 
Member; an eminent academician having research and 
teaching experience in the field of arbitration, appointed 
by the Central Government in consultation with the 
Chairperson, as the Chairperson-Member; Secretary 
to the Central Government in the Department of Legal 
Affairs, Ministry of Law and Justice and Secretary to the 
Central Government in the Department of Expenditure, 
ministry of Finance, both as ex-officio members; one 
representative of a recognised body of commerce 
and industry, chosen on rotational basis by the Central 
Government, as a part-time member; and Chief Executive 
Officer-Member-Secretary, ex-officio.

The Ministry of Law and Justice has, in its press release 
dated 12th February, 2020, enlisted the draft rules prepared 
to set in motion the proposal of the ACI and has invited 
comments from various stakeholders on the following:

(1)  The Arbitration Council of India (the Salary,  
Allowances and other Terms and Conditions of 
Chairperson and Members) Rules, 2020;
(2)  The Arbitration Council of India (the Travelling and 
other Allowances payable to Part-time Member) Rules, 
2020;
(3)  The Arbitration Council of India (the Qualifications, 
Appointment and other Terms and Conditions of the 
service of the Chief Executive Officer) Rules, 2020;
(4)  The Arbitration Council of India (the Number of 
Officers and Employees of the Secretariat of the Council 
and the Qualifications, Appointment and other Terms and 
Conditions of the officers and employees of the Council) 
Rules, 2020.

This provision has received vastly differing views from 
the arbitration fraternity. On the one hand, it is said 
to enhance the use of institutional arbitration over ad 
hoc, as well as an attempt to ensure that there is some 
quality control over institutions and arbitrators. On the 
other hand, stakeholders have taken the view that being 
accredited by government officials amounts to regulation 
and excessive control of arbitrators. This is all the more 
significant, given that the government is one of the largest 
litigants in India. The provisions relating to the ACI have 
not been notified yet.

THE EIgHTH SCHEDulE
One of the biggest benefits for parties opting for arbitration 
rather than a court process to dispute resolution is the 
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right to nominate an arbitrator of their choice. This gives 
flexibility in the process and often parties can nominate 
domain experts to determine a particular matter, rather 
than someone who may be a qualified lawyer or a 
retired judge but who may not be as well versed in the 
subject matter of the dispute. The 2019 Amendment has 
introduced an Eighth Schedule setting out the eligibility 
requirements for the accreditation and qualification of 
an individual as an arbitrator. These provisions have not 
been notified as yet.

rESTrICTIng ForEIgn laWYErS?
While such accreditation and qualification of individuals 
acting as arbitrators may, at first glance, seem attractive 
as a measure for quality control, some of the eligibility 
criteria are highly restrictive and will infringe on a party’s 
right to appoint an arbitrator of its choice, keeping in mind 
the nature of the dispute.

Some qualifications under the Eighth Schedule require 
an arbitrator to, inter alia, have knowledge of the laws 
in India such as the Constitution of India and the labour 
laws. Such knowledge may not have any connection 
with a dispute at hand, such as, say, whilst determining a 
matter relating to a contractual dispute governed entirely 
by foreign law.

The Eighth Schedule also speaks of appointment of 
advocates having ten or more years’ experience and 
being registered under the Advocates Act in India. This 
throws open the question whether this would potentially 
restrict foreign lawyers from acting as arbitrators in 
India. This may prove to be an issue in a contract in 
disputes having smaller value. A lawyer of ten or more 
years’ experience may charge an amount that is a 
substantial portion or even more than the amount in 
dispute. Besides, the ban on foreign qualified lawyers 
acting as arbitrators would be contrary to the ethos of 
international arbitration and could discourage foreign 
parties from seating their arbitrations in India since they 
would be prevented from appointing an arbitrator of  
their choice. This may be more significant if the arbitration 
itself is governed by foreign law (although seated in India).

Of the changes and standards introduced under the 
2019 Amendment, the Eighth Schedule by far contains 
the most restrictive provisions which might take a toll on 
the promotion of arbitrations in India. In the interest of 
promoting India as a hub for arbitration, it is hoped that 
the government will reconsider this amendment and, inter 
alia, allow foreign lawyers to act as arbitrators.

Insertion of section 87
When the 2015 Amendment came into force, there was a 
huge debate as to whether the amendments would apply 
retrospectively or prospectively. This was ultimately settled 
by the Supreme Court in Board of Control for Cricket 
in India vs. Kochi Cricket Private Limited and Ors3. 
Interestingly, the GoI had filed an affidavit in the matter 
stating that its intention was to have the 2015 Amendment 
apply only to arbitrations invoked after the 2015 Amendment 
came into force. However, in the judgment, despite the 
position of the GoI stated on affidavit, on an interpretation of 
a plain reading of the language used in the 2015 Amendment 
it was ultimately held, inter alia, that the 2015 amendment 
applied to applications which were pending in various 
courts challenging an award in an arbitral proceeding which 
commenced before the enactment of the 2015 Amendment. 
The judgment also went on to analyse and hold exactly 
which section of the amendment would apply to ongoing 
arbitrations and proceedings arising therefrom and which 
amendments would apply to arbitrations invoked after the 
2015 Amendment came into force.

The 2019 Amendment attempted to undo the position held 
in the above judgment. The 2019 Amendment provides 
that, unless otherwise agreed by parties, it shall not  
apply to:
(a)  the arbitral proceedings commenced prior to the 
2015 amendment;
(b)  the Court proceedings arising out of or in relation to 
such arbitral proceedings irrespective of whether such 
court proceedings have commenced prior to or after the 
commencement of the 2015 Amendment.

MaKIng InDIa an arBITraTIon HuB?
It was further clarified that the 2015 Amendment shall 
only apply to arbitral proceedings that have commenced 
on or after the introduction of the 2015 amendment and 
to court proceedings arising out of or in relation to such 
arbitral proceedings.

However, in the matter of Hindustan Construction 
Company Limited & Anr vs. Union of India4 the 
Supreme Court has now held that section 87 of the 2019 
Amendment is manifestly arbitrary and unconstitutional. 
This judgment goes on to clarify that the 2015 Amendment, 
in its original form, shall be applicable as held in the Board 
of Control for Cricket in India matter.

3 (2018) 6 SCC 287
4 Writ Petition (Civil) No. 1074 of 2019

continued on page 24  ►
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rEMunEraTIon BY a FIrM To ParTnErS:  
SECTIon 194J aTTraCTED?

JIGNESH R. SHAH
 advocate

From the remuneration payable by a firm to its partners 
in pursuance of section 40(b) of the Income-tax Act, 1961 
(‘the Act’), the firm does not deduct any tax at source 
(hereinafter also referred to as ‘TDS’) under any provision 
of the Act. This position has been undisputedly settled 
and accepted by the Income-tax Department for over 
25 years since the new scheme of taxation of firms and 
partners was brought on the statute book by the Finance 
Act, 1992 from the assessment year 1993-94.

But in a recent case I came across an overzealous officer 
of the Income-tax Department adopting the stand that a 
firm is liable to effect TDS u/s 194J of the Act @ 10% from 
the remuneration payable to its partners as, in their view, 
the services rendered by the partners to the firm are in the 
nature of ‘managerial services’ which fall within the scope 
of the term ‘technical services’ employed in section 194J. 
Apart from a huge demand of tax u/s 201(1), a substantial 
amount of interest u/s 201(1A) is also being charged. 
This is playing havoc with the taxpayers, especially when 
the partners have already paid tax on their remuneration 
in their respective individual returns and the credit for 
such tax paid allowable under the first proviso to sub-
section (1) of section 201 is being denied on procedural 
technicalities.

Therefore, before proceeding further, it is fervently pleaded 
that to alleviate the hardships faced by the taxpayers 
and to avoid unnecessary litigation, the Central Board of 
Direct Taxes (‘CBDT’) needs to urgently issue a circular 
clarifying the position on this subject, to be followed (if 
necessary) by an appropriate legislative amendment in 
section 194J expressly excluding such remuneration from 
the purview of section 194J.

ClEar lEGISlaTIVE InTEnT
Principally, it is submitted that the remuneration payable 
by a firm to its partners cannot be subjected to TDS 
u/s 194J. In this regard the following propositions are 
submitted:

(1) Firstly, the legislative intent has always been clear 
beyond doubt that under the new scheme of taxation of 

firms and partners, interest and remuneration payable 
by a firm to its partners are not liable to TDS since by 
nature, character and quality any such payment by a firm 
to its partners is nothing but a share in the profits of the 
firm, though called interest or remuneration and though 
deductible u/s 40(b). This legislative intent is manifestly 
evident from the following:

aCCEPTED For oVEr 25 YEarS
(a) When the new scheme of taxation of firms and 
partners was introduced by the Finance Act, 1992 with 
effect from A.Y. 1993-94, section 194DD1 was also 
proposed to be inserted in the Act which provided for 
TDS2 both from interest and remuneration payable by 
a firm to its partners. But section 194DD was dropped 
during the process of the Finance Bill, 1992 becoming 
an Act, because the legislature was conscious that, 
conceptually, under the new scheme of taxation of firms 
and partners, both interest and remuneration payable by 
a firm to its partners are only a mode of transferring profits 
from the firm to the partners for tax. This is fortified from 
the statutory provision that the remuneration (as well as 
interest) received by a partner from the firm is treated as 
business income in the individual hands of the partner u/s 
28(v)3 of the Act4;

(b) Explanation 2 below section 15 unambiguously 
provides that any salary, bonus, commission or 
remuneration, by whatever name called, due to, or 
received by, a partner from the firm shall not be regarded 
as ‘salary’. Consequently, provisions of section 192 
relating to TDS from salaries are not attracted. This is 
statutory recognition of the principle that there cannot be 
an employer-employee relationship between a firm and 
its partners and as such no tax is required to be deducted 
from such remuneration u/s 192;

(c) Section 194A(3)(iv), likewise, expressly provides 

1 Clause 74 of the Finance Bill, 1992: [1992] 194 ITR (St) 68-69
2 At the average rate of income-tax computed on the basis of the rates in force for 

the financial year concerned
3 Read with section 2(24)(ve)
4 See also CBDT Circular No. 636 dated 31st August, 1992: [1992] 198 ITR  

(St) 1, 42-43
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that no tax is to be deducted at source from the interest 
payable by a firm to its partners;

(d)  As a matter of fact, any firm deducting tax at source 
under any provision of the Act, including section 194J, 
from the remuneration payable to its partners is unheard 
of in India and this position has been undisputedly, 
ungrudgingly and eminently accepted by the Income-tax 
Department for over 25 years since the new scheme of 
taxation of firms and partners came on the statute book;

(e) Section 194J was introduced in the Act by the Finance 
Act, 1995 with effect from 1st July, 1995 for TDS from 
fees for professional services5  and fees for technical 
services6. Later, by the Finance Act, 2012 a new category 
was added by inserting clause (ba) in sub-section (1) of  
section 194J with effect from 1st July, 2012 which mandates 
TDS from ‘any remuneration or fees or commission, by 
whatever name called, other than those on which tax is 
deductible u/s 192, to a director of a company’. Thus, 
whenever the legislature intended that tax should be 
deducted u/s 194J from the remuneration payable, it has 
expressly provided for it in so many words as is the case 
with clause (ba) above applicable to remuneration payable 
by a company to its directors. But no such specific clause is 
inserted with regard to the remuneration payable by a firm to 
its partners; while inserting clause (ba), the Memorandum 
explaining the provisions in the Finance Bill, 2012 
([2012] 342 ITR [St] 234, 241) visibly acknowledges that 
there is no specific provision for deduction of tax on the 
remuneration paid to a director which is not in the nature 
of salary. Furthermore, it is also judicially held7  that prior 
to insertion of the above referred clause (ba) with effect 
from 1st July, 2012, no tax was deductible u/s 194J from 
the commission / remuneration payable by a company to 
its directors. It follows, therefore, that in the absence of 
any such specific clause in section 194J postulating TDS 
from the remuneration payable by a firm to its partners, 
the legislative intent is loud and clear – that no tax is 
deductible u/s 194J by a firm from such remuneration.

a FIrM HaS no lEGal EXISTEnCE
(2) A firm and its partners are treated as separate 
assessable entities for the limited purpose of assessment 
under the Act, but, in law, as is settled judicially for ages, 
a firm has no legal existence of its own, separate and 

distinct from the partners constituting it, and the firm name 
is only a compendious mode of describing the partners 
constituting the partnership. As such, a person cannot 
render services to himself and there cannot be a contract 
of service between a firm and its partners. Therefore, a 
firm cannot be expected or made liable to deduct tax at 
source u/s 194J from such remuneration.

In CIT vs. R.M. Chidambaram Pillai [1977] 106 ITR 
292 (SC) the Apex Court observed that a firm is not a 
legal person even though it has some attributes of a 
personality; and that in income-tax law a firm is a unit of 
assessment by special provisions, but not a full person.

The Supreme Court then unequivocally held that since 
a contract of employment requires two distinct persons, 
viz., the employer and the employee, there cannot be a 
contract of service, in strict law, between a firm and 
its partners8.

SHarE oF ProFITS oF THE FIrM
(3) A partner works for the firm since he is duty-bound to 
do so under the deed of partnership as well as in terms 
of the provisions of the Indian Partnership Act, 19329  and 
therefore there is no relationship of service provider or 
consultant and client between the partners and the firm.

(4) Under the Indian Partnership Act, 1932 since there 
is a relationship of ‘mutual agency’ among the partners, 
there cannot be a relationship between a firm and its 
partners which could give rise to a liability to deduct tax at 
source u/s 194J.

(5) Conceptually, whatever may be the amount 
received by a partner from the firm, whether called 
salary or remuneration, it is not expenditure of the firm 
(though allowed as such u/s 40[b]), nor in the nature of 
compensation for services in the hands of the partner, but 
it is in the nature of a share of profits from the firm as is 
settled judicially, including by the Supreme Court. In CIT 
vs. R.M. Chidambaram Pillai (Supra) it was categorically 
held that payment of salary to a partner represents a 
special share of the profits of the firm and salary paid to 
a partner retains the same character of the income of  
the firm.

5 Clause (a) of sub-section (1) of section 194J
6 Clause (b) of sub-section (1) of section 194J
7 See, among others, Dy. CIT vs. ITC Ltd. [2015] 154 ITD 136 (Kol.) and Dy. CIT 

vs. Kirloskar Oil Engines Ltd. [2016] 158 ITD 309 (Pune). See also Bharat 
Forge Ltd. vs. Addl. CIT [2013] 144 ITD 455 (Pune) (pre-2012 period) (sitting 
fees to directors not ‘fees for professional services’ u/s 194J)

8 While reaching this conclusion, the Supreme Court referred to, among others, 
Dulichand Laxminarayan vs. CIT [1956] 29 ITR 535 (SC); CIT vs. Ramniklal 
Kothari [1969] 74 ITR 57 (SC); and Addanki Narayanappa vs. Bhaskara 
Krishnappa AIR 1966 SC 1300

9 See sub-sections (a) and (b) of section 12 along with sub-section (a) of section 
13 of the Indian Partnership Act, 1932
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(6) Even under the statutory provisions embodied in 
section 28(v) of the Act, both interest and remuneration 
received by a partner from the firm are expressly 
assessed as business income in the hands of the partner 
and as such interest and remuneration both are statutorily 
recognised as in the nature of a share of profits from  
the firm10.

rulE oF ConSISTEnCY
(7) Since generally the remuneration payable to the 
partners is a percentage of the profits of the firm determined 
at the end of the year, which keeps on varying with the 
amount of profits and is not reckoned with with reference 
to the quantity and quality of services rendered by the 
partners to the firm, the same is a mode of transferring a 
share of the profits of the firm to the partners and not a 
compensation for the services rendered by the partners to 
the firm, and hence the question of invoking section 194J 
does not arise.

(8) Inasmuch as the position that no tax is required to 
be deducted by a firm from the remuneration payable to 
its partners is undisputedly and consistently accepted 
by the Income-tax Department for over a quarter of a 
century now, even the rule of consistency11  obligates that 
this position should not be disturbed by the Income-tax 
Department at this stage.

(9)  It can also be contended that by nature the services 
rendered, if any, by a partner to the firm do not fall 
within the connotation of either ‘professional services’ 

or ‘technical services’ as defined and understood for the 
purposes of section 194J.

(10) No tax is levied under the laws relating to Goods and 
Services Tax (‘GST’) on the remuneration received by a 
partner from the firm. Thus, the remuneration received by 
a partner from the firm is not treated as consideration for 
the supply of services to the firm but as a share of profits 
even under the GST laws.

One arm of the Union Government (the Income-tax 
Department) cannot adopt a stand conflicting with 
the view accepted by another arm of the same Union 
Government (GST Department). In Moouat vs. Betts 
Motors Ltd. 1958 (3) All E R 402 (CA) it was held that 
two departments of the government cannot, in law, adopt 
contrary or inconsistent stands, or raise inconsistent 
contentions, or act at cross purposes. Lord Denning 
in this case succinctly summed up the principle in his 
inimitable style: ‘The right hand of the government cannot 
pretend to be unaware of what the left hand is doing.’ To 
the same effect was the Supreme Court decision in M.G. 
Abrol, Addl. Collector of Customs vs. M/s Shantilal 
Chhotelal & Co. AIR 1966 SC 197, holding, to the effect, 
that the customs authorities12 cannot, in law, take a 
stand or adopt a view which is contrary to that taken by 
the licensing authority under the Export (Control) Order,  
195413. This principle of law has been consistently applied 
for income-tax purposes as well in a variety of contexts 
under the act14.

In view of the foregoing discussion, it is submitted that 
the remuneration payable by a firm to its partners cannot 
suffer TDS u/s 194J of the Act. 

10 See also CBDT Circular No. 636 dated 31st August, 1992: [1992] 198 ITR (St) 
1, 42-43

11 The rule of consistency is settled by countless judicial precedents. See, for 
example, Radhasoami Satsang vs. CIT [1992] 193 ITR 321 (SC); Berger 
Paints India Ltd. vs. CIT [2004] 266 ITR 99 (SC); Bharat Sanchar Nigam 
Ltd. vs. UOI [2006] 282 ITR 273 (SC); CIT vs. Neo Poly Pack (P) Ltd. [2000] 
245 ITR 492 (Del.); CIT vs. Leader Valves Ltd. [2007] 295 ITR 273 (P & H); 
CIT vs. Darius Pandole [2011] 330 ITR 485 (Bom.); and Pr. CIT vs. Quest 
Investment Advisors Pvt. Ltd. [2018] 409 ITR 545 (Bom.)

12 Under the Sea Customs Act, 1878
13 Issued under the Import and Export (Control) Act, 1947
14 See, for instance, Mobile Communication (India) P. Ltd. vs. Dy. CIT [2010] 33 

DTR (Del) (Trib) 398, 416

https://bit.ly/2RU45ba 
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TranSITIon To CaSH FloW-BaSED FunDInG

HISTorY
the Indian banking industry is centuries old. a peep into 
its recent past is replete with milestone events of change. 
notable among them, starting with social control over 
banks, have been nationalisation of commercial banks; 
identification of priority sector for lending; an annual credit 
plan; diversification of institutions and setting up of the Exim 
Bank to focus on export financing; regional rural banks to 
introduce the hybrid of commercial bank strength with local 
government participation; the creation of local area banks; 
micro-finance companies; and so on. Clearly, banks have 
been an important tool to facilitate the development of the 
Indian economy for decades. Foreign direct investment 
norms in the banking sector were relaxed and the cap raised 
to 74%. The financial needs of the rapidly-growing economy 
were catered to by government banks, private banks and 
foreign banks, with a major share taken by government 
banks. the reserve Bank of India (rBI) issued guidelines 
for banks and ensured compliance of BaSeL-I norms in a 
phased manner between 1991 and 1999.

The growing economy needed more finance and advanced 
banking. the ever-increasing need for strengthening of 
the banking sector was further underlined as Lehman 
Brothers collapsed in the Sub Prime Crisis (it filed for 
bankruptcy in 2008 – the largest in uS history). around 
that time, commercial banks in India were in the process 
of implementing BaSeL-II norms which were completed 
by march, 2009. With the advent of Information 
technology, the retail industry boom and modernisation of 
communication and data transfer, there have been rapid 
changes in the way people and corporates do banking. 
the most recent development in the banking business 
was in 2016 when rBI approved ten entities to set up 
small finance banks.

reserve Bank of India is the regulatory body of Indian 
banking. With the adoption of BaSeL norms, the 
functioning of Indian banks is more standardised and in 
line with international practices.

PrESEnT SCEnarIo
there have been various business strategies in corporate 

lending followed by bankers. Banks with large balance 
sheets have shown an appetite for taking large exposures 
and have been also daring to play long term. on the other 
hand, non-Banking Financial Corporations (nBFCs) have 
exercised quick entry and timely exit compromising on 
collateral covers but snatching from banks the opportunity 
of making good profit margins. Whatever the form of these 
loans, all of these are asset-backed financing models.

By and large, all public sector banks in India are 
disbursing loans (long–term, short-term loans, working 
capital loans / cash credits) on the basis of assets as 
security. For term loans, the primary security are assets 
like property, plant, equipment (fixed assets) owned by 
the company. For short-term loans and working capital 
loans, normally stock and debtors (current assets) are the 
primary security. The liquidation value of an asset is the 
primary focus and projected cash flows are the secondary 
focus. Cash flows are part of project proposals; however, 
such inflows are not linked directly to loan eligibility or 
repayment / servicing frequency and mode. This involves 
a lot of documentation and mortgage of the asset in the 
name of the banker till the loan remains outstanding.

Post-disbursal, borrowers submit periodic performance 
reports and provisional financials to the bankers as per 
agreed terms. this information is not real-time information 
and in many cases there are delays in submission of these 
documents. Banks lack the advanced analytical tools and 
bandwidth to assess these reports regularly on a real-
time basis. non-performance of an asset, i.e., borrower 
account, gets noticed quite late when risk exposure is 
already very high. Increase in non-performing assets is 
worrisome not only for the banker but for the economy at 
large as public funds are at stake.

One may find that the practice of asset-based lending 
has not helped us in timely identification of likely non-
performing credit and immediate reconstruction to put 
them back on track. A question therefore arises whether it 
is time to go for alternate methods of credit appraisal and 
adopt international best practices in banking in general 
and lending in particular.

K. RAMA SUBRAMANIAN 
Ex-RBI Official

SUHAS PARANJPE i AMIT DAMLE 
Chartered accountants
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ProPoSED CHanGE
assets don’t help companies to repay loans. often, the 
disposal of assets, primarily immovable property, poses 
great difficulty in selling. It’s their cash flow that makes 
a difference. the need for mitigation of risk is inherent to 
the banking business – new technologies, policies and 
strategies are adopted from time to time for this. under 
the new mechanism, banks would be able to prioritise 
their fund deployment programme. the public sector 
major, State Bank of India (SBI), has announced that it 
will shift to the cash flow-based lending model beginning 
april, 2020. other PSus will not lag behind in following 
suit; some banks are already doing it for a portion of their 
products.

Banks in India have traditionally lent to companies 
against their assets. Cash flow-based lending is widely 
considered to be a more efficient and safe way of 
mitigating risk as it reduces discretion on the part of the 
lender. the new framework for loan sanctions will apply to 
large companies as well as small enterprises.

THE MECHanISM
Cash flow-based lending (CFL) envisages a shift in the 
bank’s appraisal system from traditional balance sheet-
based funding to a more objective appraisal system 
of leveraging the cash flows of the unit. In CFL, loan 
requirement is based on actual revenue generation 
and capacity to repay. Further, the repayment schedule 
is based on the timing of the entity’s cash inflows. 
Company’s cash conversion cycle is calculated. Based on 
cash conversion cycle, the ability of the borrower to pay 
back the loan is calculated. With better negotiated terms 
with vendors / creditors, the cash conversion cycle will 
shrink; and with increase in credit period to the customer, 
the cash conversion cycle will be longer. While 25% of 
the working capital gap (the difference between assessed 
gross working capital assets minus gross working 
capital liabilities) is met by the company, banks fund the 
remainder. Most of the working capital finance is in the 
form of cash credit, a system where companies freely 
draw (and service interest) within a certain limit or drawing 
power fixed by the lender. Drawing power is arrived at on 
the basis of inventory volume minus margin therein. Cash 
flow lending, then, is essentially lending to repeated asset 
conversion cycles and payback is dependent on the firm's 
ability to generate (and retain in the business) sufficient 
cash over a number of years of profitable operations to 
make required interest and principal payments on the 
loan. the loan amount as well as mode of repayment is 
adjusted with cash inflows based on the cash conversion 

cycle. Documented cash flows and the credit rating of the 
borrower will play an important role.

A system of determining monthly / quarterly utilisation 
limits for credit drawings can be fixed. Actual drawings 
should be confined to determine limits. Deviations are not 
allowed and, when allowed, they are always with approval 
from higher levels. The quarterly monitoring system 
should ensure no diversion of bank credit for purposes 
other than the sanctioned purpose.

naTurE oF CHanGE In BaSIS oF 
lEnDInG
India’s government-owned banks are likely to change the 
way they lend. Since the 1970s, public sector banks have 
given out most working capital loans and short-term loans 
required for the day-to-day operations of a business. 
Public sector banks have a more than 55% share of the 
loan market. these loans were disbursed on the basis 
of the net current assets of corporate borrowers. this is 
considered as a flawed system that is believed to have 
resulted in over-funding to some and under-funding to 
others. a system which does not focus on entity cash 
inflows as the primary basis of loan availment and mode 
of repayment, often results in delayed repayments, thus 
adversely affecting the nPa ratio. the outdated practice 
may soon change with the country’s largest lender State 
Bank of India proposing a transition from an ‘asset-based 
lending’ model to ‘cash flow-based lending’, a mechanism 
that, among other things, may reduce diversion of funds 
by borrowers and enable banks to assess the ability of 
borrowers to service loans on time. The shift will require 
borrowing entities to share their cash flow statements 
more frequently with banks.

naTurE oF loan PorTFolIoS
Except for some seasonal industries such as sugar, 
public sector banks arrive at a company’s working capital 
requirements by considering the difference between the 
borrower’s current assets (receivables, raw material stock, 
finished goods) and current liabilities (payables like loan 
interest, taxes, payment to vendors and workers). While 
25% of the working capital gap (the difference between 
assessed gross working capital assets minus gross 
working capital liabilities) is met by the company, banks 
fund the remainder, although in many cases they end up 
funding more. Most of the working capital finance is in the 
form of cash credit, a system where companies freely draw 
(and service interest) within a certain limit or drawing power 
fixed by the lender. Such asset-based lending ignores the 
manipulation of the actual value of the assets pledged.
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In a country like India a major portion of the short-term 
loan portfolios of PSu banks consists of Cash Credit (CC) 
accounts. as mentioned above, these loans are disbursed 
on the basis of current assets as primary security. these 
assets themselves are not cash but there is always 
conversion time in which these assets will generate cash. 
on a broader basis, there would be the cash conversion 
cycle of every company. these types of loans are most 
suited for cash flow-based funding. This is further suited 
for mSmes (medium, Small and micro enterprises). 
Cash flow-based lending envisages a shift in the banks’ 
credit appraisal mechanism and monitoring system from 
the traditional balance sheet-based funding to a more 
objective appraisal system. In CFL, loan requirement 
is based on actual revenue generation and capacity to 
repay. Furthermore, the repayment schedule is based on 
the timing of the MSME’s cash inflows. The advantages of 
CFL are that the loan amount and repayment are based 
on the mSme’s actual cash generation, reduction in 
credit risk, reduced monitoring costs for banks, reduction 
in turnaround time and ability to serve entities that don’t 
have adequate collaterals.

CHanGE In aSSESSMEnT oF BorroWEr 
BuSInESS
the primary focus in assessment of business will no longer 
be the asset base of the balance sheet. the primary focus 
will be cash inflows and the cash conversion cycle. Assets 
will be only secondary support. Proven past cash flow 
generation data and credit ratings will play an important 
role. Various databases and information available on 
the cloud platform will be considered for data analysis. 
transunion CIBIL data will by and large be considered a 
reliable source. nowadays this data is available at one’s 
fingertips, thanks to linking of the data base of PAN, 
udyog aadhaar, Credit Cards. this data is more reliable 
and available independently for verification.

IMPaCT
Banking disbursement is expected to rise. As asset 
backing is no more a primary criterion, companies not 
having a large fixed capital base or real estate but having 
past record of operations and margins can now avail 
cash flow-based loans. Various Startups which are in the 
category of service sector will be benefited as these cash 
flow-based funding loans will be available to these units, 
thereby increasing the size of the disbursement portfolios 
of banks and financial institutions.

IMPACT – On NPA and bank balance sheet
As mentioned earlier, due to lack of expertise and 

bandwidth to assess various financial data real time, the 
monitoring was not very effective. Since there was no direct 
linking of the timing of cash inflows, the cash conversion 
cycle and repayment mode and frequency, there used to 
be delays and at times diversion of funds, too. With the 
shift to cash flow-based funding, these drawbacks will 
no more result in nPas growing without any control as 
drawings can be stopped when cash flows are affected. 
the framework is already available for analysis of data. 
databanks are ready with authenticated data linked to the 
borrower and access to such information is available to 
bankers. Loan amount and repayment frequency when 
tied up with cash inflow working and timing, loan disbursal 
will be more scientific and will cover the cyclical nature of 
business. all these will facilitate timely servicing of loans, 
thereby improving overall nPa ratio.

IMPACT – On borrowing cost
Since the primary security is future cash flows based 
on past records and credit ratings, there is no tangible 
security in many cases. the cost of borrowing will tend 
to be higher than asset-backed lending. With favourable 
performance and consistency in repayment, this cost will 
also tend to ease out for standard portfolios.

IMPACT – On sectors
Service-oriented businesses with minimum fixed or 
tangible capital with proven business model Startups – 
which do not have any past record but are in a tie-up with 
payment gateways for capturing sales inflows which can 
be reliably assessed for funding.

Financial technology Companies which provide various 
financial solutions to traders and service providers for 
capturing the data real time and for producing various 
complex reports needed for assessment will be benefited 
and the impact will be positive.

InTErnaTIonal PraCTICE
Cash flow-based financing may be a recent development 
in India; however, all over the world this is a settled method 
of financing, specially to small and medium enterprises, 
or to organisations which do not have collateral but have 
a strong margin business model, or organisations which 
do not have past track records and hence appraisal risks 
are high; in such cases also, cash flow-based funding is 
in vogue.

Key Features:
Lending to finance an entity’s permanent (long-term) 
needs, seasonal needs;
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usually medium-term, with loan terms of up to seven or 
eight years in most cases;
Covenants in the loan agreement are often included as a 
‘trigger’ to signal to the lender a deteriorating situation so 
that corrective action may be taken.

While there are pronounced advantages in CFL over 
asset-based lending, the emphasis is on the process 
of the lending method. this presupposes a dedicated 
and purpose-oriented policy-making personnel equally 
supported by an alert team of front-end staff.

ConCluSIon
From the foregoing paragraphs one may conclude 
that the rapid growth of the Indian economy needs to 
be continuously supported by an efficient system of 

banking dedicated to lend with care and identify the 
potential risk much in advance; and also to mitigate 
the risk by suitably hedging with a cash flow-based 
lending in place of asset-based lending with all its 
limitations.

In the short run, or even in the long run, cash is the only 
factor that repays a loan; the cash conversion cycle is the 
only correct method to decide the mode and frequency 
of repayments. Collateral is the buffer in case cash is not 
generated to repay a loan. Cash flow control is the need 
of the times. In order to be in line with government policies 
and also to reap the benefits of a win-win situation for 
bankers and small and medium enterprises, cash flow-
based loans appear more appropriate as the supporting 
infrastructure framework is already ready. 

 For booking, visit the link :
https://bit.ly/2EVKuOf

uSE oF BCaS Hall 
FOR EDUCATIONAL PURPOSES

no BCaS ClInICS In aPrIl 2020

COMMITTEE EVENT NAME SPEAKER DATE VENUE NATURE 
OF EVENT FEES

iNDiRECT  
TAXATiON  

COMMiTTEE
14th Residential Study 

Course on GST Various speakers
Thursday,  

2nd July, 2020, 
to Sunday,  

5th July, 2020

Taj Swarna, 
Amritsar Conference

Members: 
Rs. 20,709/-

Non-members:
Rs. 23,659/-

Non-residential  
Members: 

Rs. 13,570/-
Non-members: 

Rs. 15,930/-

iNTERNATiON-
AL TAXATiON 
COMMiTTEE

24th international Tax & 
Finance  

Conference, 2020
Various speakers

Thursday,  
6th August, 2020 to 
Sunday, 9th August, 

2020

Fairmont Hotel, 
Jaipur Conference

Members EB 31st 
March, 2020: 
Rs. 21,830/-

Non-members:
 Rs. 23,600/- 

FORTHCOMING EVENTS



22 BomBay Chartered aCCountant Journal  aPrIL 2020

22 (2020) 52-a  BCaJ 

SElF-QuaranTInE Your MInD WHIlST  
‘WorKInG FroM HoME’

uncertain times call for decisive actions, and decisions 
need to be taken at a much quicker pace than one would 
do in the normal course. Both data points and market news 
point to a catastrophe with the coronavirus (CoVId-19) 
outbreak; there are public health challenges confronting 
the leaderships of several countries and nearly all 
businesses at large. as leaders of professional service 
firms, how we respond to the challenges will largely drive 
our respective firms’ growth and positioning in the market 
and ensure that our teams and the communities around 
us remain safe and healthy. as part of a functioning 
society, the question to ask is: have we done our bit as a 
responsible firm and as a responsible professional?

Increasingly, either by safety concerns or by regulatory 
enforcement, most firms have already grounded their 
teams to a partial or a complete work from home (WFh) 
mode, or are in the process of doing so. By definition, 
WFH means that one needs to be working from one’s 
confines and not be ‘surrounded’ by people. This also 
means that teams will need to be effective in their pursuits 
whilst working from home. Can we therefore practice 
quarantine in its truest form, i.e., meditation, which is 
nothing but quarantine of the mind, and to think better? 
Aligning one’s mindset to WFH needs practice and some 
good refreshing ideas.

TECHnoloGY
here are some thoughts on increasing effectiveness 
during these WFh times.

Imagine a situation where you are not allowed to access 
your office servers or data files for a prolonged period  
of time.
(i)  how will you conduct your professional 
engagements?
(ii)  how will you discharge your tax and regulatory 
compliance obligations?
(iii)  how will you ensure data protection and exchange 
of client information without running the risk of privacy 
breach, or confidentiality invasions?

Using cloud technology has never been more needed 
than in today’s times.

experts have long argued for cloud-based systems to 
address efficiencies that help in remote working and 
active collaboration. hosting your data on the cloud and 
having virtual desktops seems to be the right way to think. 
a lot of products are available in the market for cloud 
servers, right from IBm to alibaba Cloud and a host of 
local service providers.

Collaboration and conferencing tools such as Zoom, 
Google meet, Skype and microsoft teams and many 
others allow teams sitting remotely to interact with each 
other on a real-time basis, without having the need to 
meet physically.

technology is all-pervasive and, during such times when we 
have no choice, the adversities bring out solutions that help 
firms to adapt and align their practices to be benchmarked 
to global standards. It may need a change in mindset and 
a commitment to unlearn and relearn, but in the end it is 
all worth the while. Imagine, if everything you can do in 
your physical office is now available in the comfort of your 
homes and your teams don’t have to commute or travel for 
getting their work done, the additional productivity would 
mean that so much more work can be accomplished.

traditional VPn-based models may also be effective 
with static IPs. there could be challenges of too many 
people trying to access the network at the same time and 
resultant delays and output. For this, Microsoft Office 365 
itself provides a host of applications.

roBuST ProCESSES
of course, you may explore any technology that works for 
the firm. Being smart about it and investing the right mind 
space and resources in technology usage will yield good 
dividends for the practice in times to come, much beyond 
the WFh period.

When a firm is adopting WFH, one of the key elements 
to a successful strategy is to ensure that it has robust 
processes in place for exchange of information, planning 
for an engagement, conduct of fieldwork, review of work 
performed by the team members and final delivery of an 
engagement. Processes should include the following:

VAIBHAV MANEK
 Chartered accountant
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(a)  Planning for remote working, rules and to-do’s: HR 
teams should send out early notifications of what teams 
should do whilst a WFh is in place;
(b)  The fieldwork stage of engagements during WFH 
would mean that you are not monitored at every step, 
nor can you expect to reach out for assistance ‘on call’. 
you will have to brace for individual efforts much more 
than what you are normally accustomed to in a team 
environment. this calls for processes for increasing 
individual performance such as:

(1)  Planning the day for specific and achievable goals 
and targets whilst having to WFh;
(2)  Prioritisation of what comes first and focusing on the 
task at hand;
(3)  Organising conference calls with the team lead / 
manager to ensure that you have a sign-off on the work 
you are performing;
(4)  Challenging your abilities to work individually by 
extensive reading and applying your knowledge to a 
given client solution;
(5)  Writing down areas of the work product that need a 
review during the collaborative phase of the day;
(6)  Scheduling those reviews such that the time spent 
is optimised without impairing the manager’s schedule for 
his / her own tasks of the day.

DaTa PrIVaCY anD ConFIDEnTIalITY
Quite often, firms have got into trouble for breach of 
data, data leakages, confidentiality breaches and similar 
violations, mostly inadvertently and something that 
is discovered much later in the day. Clients have strict 
clauses and firms have an obligation to protect client data 
as much as the firm’s own data.

How do you do it? The first step is to sensitise team 
members to your data privacy and your confidentiality 
policies. these would have pre-existed the current 
catastrophe in most firms. For firms where these policies 
were not well articulated, now is the time to do it.

The next step is to ensure that these policies are 
implemented. Get the best minds in the firm to work on 
these. Give them the tools they need to achieve 100% 
compliance to standards such as GdPr. encourage 
them to benchmark best practices from the market. Get 
outside technical help as and when necessary.

Clients don’t like any of their stuff to be discussed or 
leaked outside. They will sue for breaches. They will fire 
your firm if it is found guilty of violation. You may end 

up losing an account if motives are ascribed. this has 
happened in a public company in India in 2019. there are 
many past instances of data breaches.

And finally, ensure that these actions are monitored 
and a monthly review is undertaken to make course 
corrections when needed. there are current standards in 
place and there will be stricter norms prescribed; the firms 
need to take this very seriously.

TEaM alIGnMEnT
Getting your teams ready and with a mindset to work 
from home is all about alignment. Just like when you are 
forced to sit at home to prepare for an event or to run an 
errand, when professionals have to sit at home and think 
about delivery of work, there could be an initial mental 
block. That’s where the mindset to be effective has to be 
upper-most. there will be challenges and this is when 
the firm’s leaders, HR teams and technology champions 
all have to collaborate and communicate constantly, 
to reassure the teams to be in alignment at all times. 
a help-desk should be established to mentor and guide 
the team members with answers to their questions. 
When team members know who to turn to for help, half 
the crisis is solved. 

It is the firm’s leadership’s job to set the tone on alignment 
during WFH. It is the manager’s job to monitor execution. 
It is the team member’s job to ensure that he gives his all 
to be in alignment for achieving effective results.

rEFlECT on PaST lEarnInGS
Reflect on past learnings, on what lies ahead and 
channelize available time into research.

(A)  What lies ahead:
(i)  Firms will need to reorient their processes;
(ii) Setting billing goals, with billable hours for advisory 
engagements;
(iii)  Setting goals on completing specific audit areas 
for the day, along with conducting audit steps / audit 
procedures as needed;
(iv)  tax teams will need to think about aspects of their 
engagements that will need discussions and use online 
databases to good effect;
(v)  Firms will need to communicate with clients to 
expect disruptions in delivery and to convey the firm’s 
preparedness;
(vi)  How will the firm want to appear before its clients?
(vii)  how can you increase your effectiveness in such a 
situation?
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(B) Past learnings:
We have all had our fair share of experiences with 
managing crises, managing turbulent times, managing 
stressful clients, facing challenging times and so on. 
Can we put that to good effect when we are designing 
our WFH days?

(a)  What does the market want?
(b)  What does the client expect?
(c)  Is the firm equipped to service the client?
(d)  What needs to change?
(e)  What will I do to make a difference?
(f)  What will my partners need to do to achieve the results 
we seek?

(C)  Research:

Can we self-quarantine our mind whilst at home and 
focus on some interesting ideas, such as completing 
projects that were long conceived but could not be 
finished:

(I)  That new product or new service offering?
(II)  Video podcasts of strategic insights for clients?
(III)  evolving latest thinking and converting it into 
frameworks?
(IV)  That thought leadership article?
(V)  that white paper on latest developments in your 
area of expertise (Vivad se Vishwas, GST interpretations, 
MLI, etc.)?

But above all we must remember at all times to stay safe, 
to stay healthy and to stay effective. 

observing the latest arbitration trends in India, there 
is not an iota of doubt that the GoI is leaving no stone 
unturned to try to make India an arbitration hub. however, 
the continuous change in the position of the arbitration 
law has left many questions unanswered. Some well-
intentioned amendments also have underlying issues that 
need to be revisited.

It is also noteworthy that the Constitutional validity of 
the 2019 amendments is under challenge before the 
Supreme Court in Writ Petition (Civil) No. 76 of 2020 filed 
under Article 32 of the Constitution. The main challenge 
is to the provisions relating to the qualification required 

to be an arbitrator and the mandatory requirement for 
the arbitral Institutions to register themselves before 
the high Courts and the Supreme Court of India. this 
petition is subjudice before the Supreme Court. It  
would be interesting to follow the developments in this 
matter as they might lead to defining the arbitration 
regime in India.

the 2019 amendment, however well intentioned, 
clearly has some challenges. We will have to wait and 
see whether these issues are addressed by the GoI or 
interpreted by the Supreme Court so that there is clarity 
on them. 

▼ oVerVIeW oF the amendmentS to the arBItratIon aCt Continued from Page 14  
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HouSEKEEPInG For BHuDEVI

nandurbar is one of maharashtra’s smaller districts by 
area (5,955 sq. km.) and its forest cover, according to the 
India State of Forest report, 2019, is just over 20% of its 
area; which means that about 1,196 sq. km. of nandurbar 
is forest. Far away from nandurbar is the district of 
Kokrajhar in assam, which has about 1,166 sq. km. of 
forest covering a smaller total area (3,296 sq. km.).

For all those who prefer seeing the wood for the trees, the 
more forest a district has, the happier it must be. there 
are a host of reasons why this is so and many of these 
reasons have to do with the idea of 'environment', both 
as the presence of and manifestation of what in english 
is called 'nature', and also as the provision of many of the 
basic materials that are central to our lives.

our Indic conception transcends 'environment' entirely, 
for our tradition regards the earth as Bhudevi, whose 
consort Vishnu incarnates from age to age to rid her of 
the accumulation of demonic forces. he does this out of 
love for the earth and its inhabitants.

as guardians and practitioners of this tradition, those who 
live close to and within the forest tracts of nandurbar and 
Kokrajhar would be the ideal persons to inform us about 
the worth and value of the forest to their lives. to even 
the partially observant traveller, India's tribal and rural 
societies – wondrously variegated though their individual 
cultures may be – take much of their identity from the 
forest and from nature.

The forest supplies them with firewood and timber 
for construction, it is home to the animal and bird prey 
they seek for their cooking pots; the forest contains the 
medicinal plants and herbs that indigenous and local 
medicinal traditions depend upon; fruits are plentiful, 
cattle are watchfully allowed into the forest to seek the 
remedies they are preternaturally aware of; and the forest 
is home to the wild relatives of the grasses we call cereals 
and to the great majority of our vegetables.

If we compare this list of what the forest supplies its 
residents with with another list, that of what contemporary 
industrial society supplies its residents with, then there is 
no contest about which list is the longer one. however, 

the most elementary materials on both lists are none too 
different from each other. What is different is that the non-
forest list supplies each and every one of its items for a 
fee.

that fee embodies several important concepts. there is 
extraction or collection of the primary material (wood, for 
example, in the form of whole, uncut logs), movement 
of the primary material to a place where some initial 
transformation to it can take place (such as a saw mill), 
movement of the transformed material to a consumption 
centre (such as a town or city), further transformation 
(sections for door and window frames, for furniture, 
shaping into ordinary household goods, shaping into 
crafts items and curios), final purchase and use in a 
wholesale or retail transaction.

these concepts communicate with us in today's world not 
as the transformation of a material, not as a reminder of 
the origin of a material, but through a number we call the 
cost that is connected to either the extraction of a material, 
the transformation of a material, or the marketing of a 
transformed material to its final consumers.

these costs, whether considered once depending upon 
where, in this chain of transformation, you stand, or 
whether considered two or three times by those tasked 
with analysing an industry based on a primary material, 
satisfy the current frameworks we employ to describe 
how value is understood, multiplied and given economic 
substance. But they are utterly unable to convey other 
kinds of valuing, especially the kind that the tribal societies 
of nandurbar and Kokrajhar use when they regard primary 
material from their forests.

What are these other kinds of value? From the point 
of view of the holders of knowledge about the primary 
material in all its aspects, values associated with the 
forest in their living vicinity are cultural, social, spiritual 
and pertain to health and well-being. their knowledge 
relates not to the market worth of a cubic metre of wood 
and how much price value can be added to that block 
of wood by transforming it into a contemporarily styled 
cabinet, or an objet d'art. their knowledge relates to the 
numerous physical conditions that need to be maintained 
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and balanced so that trees in the forest, just as much as 
the forest's flora and non-human residents, continue to 
be nourished.

the manner in which our system of national accounts is 
framed, there is no scope whatsoever for knowledge of 
this kind to be recognised, let alone to be valued even if 
imperfectly. yet it is becoming clearer with every passing 
year that such a valuation is needed. the clarity comes 
because several biophysical and geophysical changes 
are becoming more intense.

there is the diminishing of biodiversity, which means 
fewer species than before. there is the expansion of the 
human settlement footprint, which encroaches on nature's 
territory, and in doing so alters natural rhythms (such as 
when a wetland is filled in to become a city suburb). There 
are the effects of climate change and variation, which 
affect crop cycles as much as coastal towns or snowfields.

the science that monitors these changes has led to some 
sophisticated models being created which, in turn, lead 
to estimates of risk (and the corollary, prescriptions for 
the mitigation of risk) and therefore estimates of the costs 
of not acting to reduce risk. this is where cost sets that 
can apply to the bewildering complexity of our natural 
world make their appearance. a domain dedicated to 
this nascent art has been named, too: it’s environmental-
economic accounting.

India's official statisticians have considered how to 'cost' 
(or 'price') nature since the mid-1990s, when experimental 
accounts which included 'nature's value' were drawn up 
for a few states. the activity has languished at that level 
since. had they looked at our wisdom, they may well have 
found inspiration, for the Shiva Purana explained to us 
that during Kaliyuga, our present age, one of the many 

signs of growing chaos is that the merchant class ‘have 
abandoned holy rites such as digging wells and tanks, 
and planting trees and parks’ (II.1.24).

now, however, India's obligations to the large number of 
multilateral treaties and agreements which have to do 
with environment and biodiversity broadly, as well as the 
effects of climate change, and moreover to the united 
nations Sustainable development Goals, are running into 
the inherent limitations of the system of national accounts 
that, so far, excludes nature and knowledge systems 
associated with nature.

the accounting fraternity in our country possesses 
experience and wisdom aplenty, for they know the daily 
pulse of a huge and astonishingly variegated economic 
web. as our companies and industries learn to lighten the 
environmental footprint of all their activities, their need to 
adopt methods to measure, cost, assess and plan for the 
environmental consequences of those activities will only 
increase.

yet it is not for us to adopt, in the name of standardisation, 
an 'international' method that values nature. rather, what 
is called for is an Indic conceptualisation of nature which 
suits our civilisational economic trajectory and which is 
rooted in our scriptures. ‘heaven is my father; my mother is 
this vast earth, my close kin,’ says the Rig Veda (1.164.33).

By taking up such a challenge – conceiving and imparting 
a new accounting literacy that sensitively interprets the 
wisdom of our rishis and sants to temper the demands 
of our era – the accounting fraternity will contribute 
considerably to renewing our homage to Bhudeví.

(The author, Rahul Goswami, lives in Goa and is the 
Unesco-Asia expert on intangible cultural heritage) 
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CoVID-19 anD THE rESHaPInG oF THE  
GloBal GEoPolITICal orDEr

Geopolitics has been historically shaped by multiple 
events in history. Wars, conflicts and occasionally 
haphazard events have changed how nations have 
achieved and lost power on the international stage. the 
international system after the Cold War ended has been 
characteristically driven by the united States-led global 
order. the Western institutions, collectively known as 
the Bretton Woods system, have been major institutions 
shaping the global financial order. In the dying stages of 
the Cold War, China’s rise was seldom seen as that of 
the next big global power fit enough to challenge the US 
presence in asia. the post-Cold War era also saw the 
formation and development of the european union. the 
diffusion of power and geopolitics from central power to 
multiple regional power centres led to the formation of the 
multipolar regional order.

Frictions between countries were commonplace in 
asia; an ascendant China was not only challenged by 
uS presence in the region, but also by the rise of India 
throughout the 2000s. however, since the mid-2000’s, the 
rise of China and the debate on the uneasy decline of uS 
power in asia has displayed itself in multiple events and 
forums across the region, often with countries such as 
India and groupings like aSean having to pay the price 
for choosing sides. the recent episode involving a trade 
war between the uS and China over supremacy in the 
technological space exposed the limits of the structure 
and tipping points between both the countries in the 
region. eventually, the end of this war was followed by 
CoVId-19, a ‘Black Swan’ event which has had a huge 
impact on the global economy and geopolitics.

‘Black Swan’ events are an extremely negative event 
or occurrence that is impossibly difficult to predict. In 
other words, such events are both unexpected and 
unpredictable. as the world deals with the CoVId-19 
pandemic which has seen 15,361 deaths till 23rd march, 
2020, reports have indicated faults at multiple levels 
in controlling the issue at the right time. While China’s 
suppression of the information has surfaced in recent 
understanding, the drop in its consumption levels has 
severely impacted the global economy. Businesses have 
been clearly hit. major among them have been aviation 

and tourism. The drop in travel and bans on flights 
have impacted the two industries, leading to a complete 
shutdown of some sectors within these areas. major 
global airlines have cut anywhere between 80 to 90% of 
their capacity on the backs of travel bans and the lack of 
passengers as a result thereof. Some economies reliant 
on tourism have been badly hit.

nevertheless, crisis times call for astute diplomacy and 
capitalisation of the issues at hand. Several issues could 
be noticed on how states handled the crisis and their 
response, and how global markets and the uncertainty 
were taken advantage of by a few countries. While 
China reached the peak of the crisis, global markets had 
started to respond by closing down to the outside world 
systemically. Crashing markets and impacted supply 
chains followed by reduced demands were indicative of 
the coming crisis. one of the key impacts of the slowing 
economy was felt in the oil markets. the reduced demand 
from China and the rest of the world has led to tumbling 
prices. the oPeC, which coordinates and sets global oil 
prices, fell out with russia. this fallout between russia 
and Saudi arabia has sent oil prices crashing, leading 
to historical lows, possibly benefiting bigger global 
consumers.

Japan, which had been continually struggling to keep 
its economy afloat, reported one of the slowest growth 
rates in many years due to domestic policies. Just staying 
above the line going into recession, due to the slowdown 
caused by the virus, Japan may very well be heading into 
an economic crisis. recent discussions also highlight 
that Japan would most likely be postponing the Summer 
olympics which could have provided a great boost to its 
economy.

Similarly, some other countries have not failed to showcase 
their power through diplomacy. India, which has till now 
done some of the most extensive relief operations in all 
affected regions by bringing back stranded citizens, has 
also extended its hand to the South asian region which has 
fallen apart after the failure of the South asian association 
for regional Co-operation (SaarC); the joint effort call 
was heeded by all (except Pakistan). Similarly, India 
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also lifted the ban on the export of all kinds of personal 
protection equipment, including masks, and cleared some 
consignments of medical gear placed by China, a move 
seen as a goodwill gesture; such diplomatic signalling is 
seen positively as an extending reach in times of crisis. 
India’s ability to get back its citizens from Wuhan is also a 
demonstration of this extended positive reach.

In the global sense, as the crisis’s epicentre moves 
to europe where the death toll has now overtaken that 
of China, and the united States’ healthcare system 
has showcased its total unpreparedness to tackle this 
epidemic, China’s reviving supply lines will surely find a 
future market to sell its goods. India, with its developed 
pharmaceutical sector, should capitalise on this situation. 
however, the uS lobbies which are averse to generic 
substitutes have always scuttled any ideas for the lucrative 
markets. China’s companies, including its retail giant 
alibaba, have already started to send across protective 
medical supplies to all South asian countries (excluding 
India) as well as some countries in africa. the inability to 
rely on existing Western donor systems which have been 
increasingly challenged by China since the last decade, 
may turn out to be a silver lining for China.

the future of the global order remains uncertain; the 
CoVId-19 crisis has struck at a time when leaderships 
have been challenged domestically all over the world. 
While the united States is in election season, China’s 
vulnerability to a crisis has put a question mark on 
the strengthening of the power base of President Xi 

Jinping within China and that of its ruling Communist 
Party. however, India’s handling of the situation has 
helped quell some negativity for now about the ongoing 
domestic issues in the country. nevertheless, once the 
dust settles, the gravest impact would be felt in europe. 
as the region was already battling a refugee crisis, 
deaths relating to Coronavirus would add a burden on 
the regional economies. the inability to rebuild from 
the economic impact would invariably shift the burden 
on the emerging powers within the grouping, forcing 
an already delicate line in the grouping; the region’s 
economic engine Germany has already recorded no 
growth in the coming year. the negative growth rate and 
the developing internal political crisis within the country 
do not hold a positive outlook.

In the second half of 2020, the geopolitical shifts will be 
visible through geo-economics outlays. China, which was 
first in and is now first out, will continue to rebuild from 
the economic shocks. It is bound to benefit most from the 
post-crisis scenario as the virus spread will keep it from 
exhausting its options in supplying the growing needs 
during the crisis and its aftermath. India’s chances to 
plug into this geopolitical reordering will be crucial. the 
uncertain political and economic reach of the West could 
well make it use a resilient India to assert itself to balance 
China in asia; nevertheless, India will have to once again 
resort to its delicate balancing game between the uS and 
China, at the same time being careful not to tip the scales 
too much to still be able to plug itself into a reviving asian 
economy.
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[2020] 115 taxmann.com 179 (Mum.)
Md. Hussain Habib Pathan vs. ACIT
ITA No. 4058/Mum/2013
A.Y.: 2009-10
Date of order: 5th March, 2020

Sections 23, 24(b) – Where assessee is receiving 
rent from his own son and daughter who are 
financially independent, property is both a self-
occupied and a let-out property – Consequently, 
interest claim cannot be allowed in full and shall 
have to be suitably proportioned, restricting the 
interest claim relatable to the self-occupied part 
thereof to Rs. 1.50 lakhs

The children of the assessee were financially 
independent; so instead of just transferring 
some money to their father, they wanted it to be 
regarded (by mutual agreement) as rent – They 
believed that thus he would receive funds in the 
shape of rent and that would also help meet their 
father’s (the assessee’s) interest burden and help 
him with some tax savings – It was to be regarded 
as a genuine arrangement in order to minimise 
assessee's tax liability

FaCTS
the assessee claimed a loss of rs. 15,32,120 qua 
his residential house property in mumbai. he claimed 
that he had incurred interest on borrowed capital of  
rs. 21,62,120 which was adjusted against rental income 
of Rs. 9,00,000; this (rent), on a field inquiry, was found by 
the a.o. to be from the assessee’s major son and major 
daughter residing in the said property along with other 
family members of the assessee.

the a.o. was of the view that nobody would charge 
rent (for residence) from his own son and daughter, 

particularly considering that both are unmarried and living 
together with their family at its self-owned abode. the 
arrangement was therefore regarded as merely a tax-
reducing device adopted by the assessee and liable to be 
ignored. treating the house property as a self-occupied 
property, the a.o. restricted the claim of interest u/s 24(b) 
to rs. 1,50,000.

aggrieved, the assessee preferred an appeal to the 
CIT(A) who confirmed the action.

aggrieved, the assessee preferred an appeal to the 
tribunal where he contended that there is nothing to 
show that the arrangement, which is duly supported 
by written agreements furnished in the assessment 
proceedings, is fake or make-believe. rental income 
cannot be overlooked or disregarded merely because it 
arises from close family members. However, on a query 
from the Bench, the counsel for the assessee was not 
able to state the status, i.e., self-occupied or rented, of 
the said premises for the earlier or subsequent years, 
though he submitted that this is the first year of the claim 
of loss. he was also unable to tell the Bench about the 
area let out, i.e., out of the total area available, inasmuch 
as other family members, including the assessee, were 
also residing in the same premises.

the revenue's case, on the other hand, was of no 
cognisance being accorded to an arrangement which 
is against human probabilities and clearly a device to  
avoid tax.

HElD
the tribunal observed that the arrangement is highly 
unusual, particularly considering that the rent is in respect 
of a self-owned property (i.e., for which no rent is being 
paid), which constituted the family's residence, and with 
the assessee's son and daughter both being unmarried. 
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however, the Bench felt that that may not be conclusive 
in the matter. Being a private arrangement not involving 
any third party, not informing the co-operative housing 
society was also found to be of not much consequence. 
it also observed that the revenue has rested on merely 
doubting the genuineness of the arrangement without 
probing the facts further. What was the total area, as well 
as its composition / profile? How many family members, 
besides the assessee (the owner) and the two ‘tenants’, 
were resided thereat? Has the area let out been specified, 
allowing private space (a separate bedroom each) to the 
son and the daughter who would in any case be also 
provided access to or use of the common area – specified 
or not so in the agreement/s, viz. kitchen, balcony, living 
area, bathrooms, etc.? How had the rent been received, 
in cash or through a bank and, further, how had it been 
sourced, whether from the assessee (or any other family 
member), or from the capital / income of the ‘tenants’? 
Why was there no attempt even to inquire whether the 
arrangement was a subsisting / continuing one, or 
confined to a year or two, strongly suggestive in the latter 
case of a solely tax-motivated exercise?

the tribunal held that it could, however, well be that 
the assessee's major son and daughter are financially 
independent (or substantially so), with independent 
incomes, sharing the interest burden of their common 
residence with their father. as such, instead of transferring 
funds to him have decided by mutual agreement to give 
the amounts as rent as that would, apart from meeting 
the interest burden to that extent, also allow tax saving 
to the assessee-father. a genuine arrangement cannot 
be disregarded just because it results in or operates to 
minimise the assessee's tax liability. the tribunal found 
itself in agreement with the assessee's claim inasmuch 
as there was nothing on record to further the revenue's 
case of the arrangement not being a genuine one, but just 
that it was an unusual one.

However, on quantum the Tribunal found the stand of 
the assessee infirm. It held that the house property, that 
is, the family residence of the pathan family, was both a 
self-occupied and a let-out property in view of the rent 
agreements. it observed that the interest claimed (rs. 
21.62 lakhs) is qua the entire property, which therefore 
cannot be allowed in full against the rental income, which 
is qua only a part of the house property. the assessee's 
interest claim therefore cannot be allowed in full and 
shall have to be suitably proportioned, restricting the 
interest claim relatable to the self-occupied part thereof 
to rs. 1.50 lakhs as allowed. the assessee shall provide 

a reasonable basis for such allocation as well as the 
working of the area let out. it observed that it may well 
be that in view of the joint residence, no area (portion) is 
specified in the rent agreements. The number of family 
members living jointly; their living requirements – which 
may not be uniform; fair rental value of the property; etc. 
are some of the parameters which could be considered for 
the purpose. the tribunal directed the a.o. to adjudicate 
thereon per a speaking order, giving definite reasons for 
being in disagreement, whether in whole or in part, with 
the assessee's claim within a reasonable time.

The Tribunal allowed this ground of appeal filed by the 
assessee.

[2020] 115 taxmann.com 78 (Mum.)
IPF India Property Cyprus (No. 1) Ltd. vs. DCIT
ITA No. 6077/Mum/2018
A.Y.: 2014-15
Date of order: 25th February, 2020

Sections 144C(1), 143(3) – For the period prior 
to 1st April, 2020 in case of an eligible assessee, 
draft assessment order u/s 143(3) r.w.s. 144C(1) 
is not required to be passed in cases in which no 
variation in returned income or loss is proposed

Mere issuance of draft assessment order, when it 
was legally not required to be issued, cannot end 
up enhancing the time limit for completing the 
assessment u/s 143(3)

FaCTS
the a.o., for a.y. 2014-15, passed a draft assessment 
order u/s 143(3) r.w.s. 144C(1) even when no variation 
was proposed therein to the income or loss returned by 
the assessee.

the assessee challenged the correctness of the drp's 
order dated 26th July, 2018 in the matter of assessment 
u/s 144(C)(1) r.w.s. 143(3) of the act. it contended that the 
a.o. had erred in passing a draft assessment order u/s 
143(3) r.w.s. 144C(1) of the act, even when no variation 
has been proposed therein to the income or loss returned 
by the assessee and in passing the final assessment 
order u/s 143(3) of the act, after the due date provided 
u/s 153 of the Act, thus making the final assessment order 
illegal, bad in law and non-est.

HElD
The Tribunal observed that the short question for 
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adjudication is whether or not the A.O. was justified in 
passing a draft assessment order on the facts of the case, 
and whether the fact that the a.o. chose to issue the draft 
assessment order even though he was not required to do 
so, would result in affecting the normal time limit within 
which the normal assessment order u/s 143(3) is to be 
issued. it also observed that there are no variations in the 
returned income and the assessee income.

The controversy is thus confined to the question as to 
what will be the rate on which income returned by the 
assessee is to be taxed. While the assessee has claimed 
taxation @ 10% under article 11(2) of the india-Cyprus 
dtaa, the a.o. has declined the said treaty protection on 
the ground that the assessee was not beneficial owner of 
the said interest and, accordingly, brought the income to 
tax @ 40% thereof. the tribunal observed that there is, 
quite clearly, no variation in the quantum of income.

the tribunal observed that the assessee before it is 
a non-resident company incorporated, and fiscally 
domiciled, in Cyprus. accordingly, in terms of section 
144C(15)(b)(ii), the assessee is an eligible assessee but 
then there is no change in the figure of income returned 
by the assessee vis-a-vis the income assessed by the 
A.O. It held that there is, therefore, no question of a draft 
assessment order being issued in this case. it noted that 
the Finance Bill, 2020 proposes to make the issuance of 
draft assessment orders in the case of eligible assessees 
mandatory even when there is no variation in the income 
or loss returned by the assessee, but then this amendment 
seeks to amend the law with effect from 1st april, 2020. 
Since the amendment is being introduced with effect from 
that date, the tribunal held that it is beyond any doubt that 
so far as the period prior to 1st april, 2020 is concerned, 
in the cases in which no variations in the returned income 
or loss were proposed, the draft assessment orders were 
not required to be issued. The Tribunal upheld the plea of 
the assessee on this point.

the tribunal noted that if no draft assessment order was 
to be issued in this case, the assessment would have 
been time-barred on 31st december, 2017 but the present 
assessment order was passed on 17th august, 2018. it 
held that since no draft assessment order could have been 
issued in this case, as the provisions of section 144C(1) 
could not have been invoked, the time limit for completion 
of assessment was available only up to 31st december, 
2017. the mere issuance of a draft assessment order, 
when it was legally not required to be issued, cannot end 
up enhancing the time limit for completing the assessment 

u/s 143(3). the tribunal held the assessment order to be 
time-barred.

The Tribunal allowed these grounds of appeal filed by the 
assessee.

[2020] 115 taxmann.com 7 (Mum.)
Pradyot B. Borkar vs. ACIT
ITA No. 4070/Mum/2016
A.Y.: 2011-12
Date of order: 17th January, 2020

Sections 2(47), 45 – Amount received by assessee, 
owner of a flat in a co-operative housing society, 
from a developer under a scheme of re-development 
was integrally connected with transfer of old flat to 
developer for purpose of re-development, in lieu 
of which assessee received the said amount and 
a new residential flat – To be treated as income 
under head ‘capital gain’

FaCTS
The assessee, an individual, filed his return of income 
declaring total income of rs. 32,30,000. the a.o., in the 
course of assessment proceedings noted that the assessee 
has offered long-term capital gain of rs. 31,12,638, towards 
sale of residential flats at C-20, 179, MIG, Bandra, Mumbai, 
and has simultaneously claimed deduction u/s 54 of the act.

The A.O. found that the assessee owned a flat in the housing 
society which was given for development under a scheme 
of re-development. as per the terms of the development 
agreement between the housing society and its members, 
in addition to receiving a new residential flat after re-
development, each member was also entitled to receive an 
amount of rs. 53,80,500, comprising of the following:

rs. 25,00,000 Compensation for non-adherence by the 
re-developer to the earlier agreed terms 
and that the member should be required 
to vacate the old flat.

rs. 28,50,500 Beneficial right and interest in corpus 
and income of the society and nuisance 
annoyance and hardship that will be 
suffered by the members during the re-
development.

rs. 30,000 moving or shifting cost.

the a.o. held that the amount received is not in any way 
related to transfer of capital asset giving rise to capital 
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gain. he assessed the amount of rs. 53,30,500 under the 
head ‘income from other Sources’.

aggrieved, the assessee preferred an appeal to the Cit(a) 
who confirmed the action of the A.O. The assessee then 
preferred an appeal to the tribunal.

HElD
the tribunal noted that in the return of income the 
assessee has offered the amount of rs. 53,50,500 as 
income from long-term capital gain. But the a.o. has held 
that the amount is in the nature of compensation received 
due to some specific factors and not related to transfer of 
capital asset. he also observed that as per the terms of 
the development agreement, any capital gain arising due 
to re-development would accrue to the housing society. 
therefore, the compensation received, rs. 53,50,500, 
cannot be treated as capital gain.

the tribunal held that the amount of rs. 53,50,500 was 
received by the assessee only because of handing over 
the old flat for the purpose of re-development. Therefore, 
the said amount is integrally connected with the transfer 
of his old flat to the developer for re-development in lieu of 
which he received the said amount and a new residential 
flat. Therefore, the amount of Rs. 53,50,500 has to be 
treated as income under the head ‘Capital Gain’. The 
tribunal observed that the decision of the Co-ordinate 
Bench in Rajnikant D. Shroff [ITA No. 4424/Mum/2014, 
dated 23rd September, 2016] supports this view. it held 
that the amount of rs. 53,50,500 has to be assessed 
under the head ‘Capital Gain’.

This ground of appeal filed by the assessee was allowed.

[2019] 76 ITR (Trib.) 135 (Luck.)
Naina Saluja vs. DCIT
ITA No. 393/LKW/2018
A.Y.: 2013-14
Date of order: 25th October, 2019

Section 153(1) r/w clause (iv) of Explanation 1 
– Extension of time is provided to complete the 
assessment in a case where A.O. makes reference 
to the Valuation Officer only u/s 142A(1) – Where a 
reference is made to the Valuation Officer u/s 55A 
or 50C, there is no extension of time to complete 
the assessment

FaCTS
the assessee had sold her two properties and derived 

income under the head ‘Capital Gains’ during the relevant 
a.y. 2013-14. While computing long-term capital gain, 
the assessee had worked out the cost of acquisition on 
the basis of the circle rates as on 1st april, 1981. For this 
purpose, the a.o. had referred the matter to the Valuation 
Officer for estimating the correct fair market value of 
the properties as on that date. in the meanwhile, the 
assessee had challenged the Stamp duty Value adopted 
and requested to refer the matter to the Valuation Cell for 
valuation of the property as on the date of transfer. as the 
transaction was falling under ‘capital gains’, the reference 
made by the A.O. to the Valuation Officer was u/s 55A and 
the reference made by the assessee for valuation was u/s 
50C. the a.o. had received the second valuation report on 
21st march, 2016 and had thereafter called for objections 
from the assessee on the second valuation report. the a.o. 
concluded the assessment and passed an assessment 
order on 19th may, 2019 making an addition to the capital 
gains on the basis of the said valuation report.

aggrieved, the assessee preferred an appeal to the Cit(a) 
claiming that the assessment completed was beyond 
the time period prescribed in section 153 of the act and, 
thus, the assessment order was barred by limitation. 
however, the Cit(a) held that both the references were 
made u/s 142a of the act and thereby concluded that 
the assessment order was not barred by limitation. the 
Cit(a) upheld the assessment order and dismissed the 
assessee’s appeal.

the assessee preferred an appeal to the tribunal.

HElD
the tribunal observed that the reference to the 
Valuation Officer u/s 142A can be made for the purpose 
of assessment or reassessment where the valuation 
is required for the purpose of section 69, 69A, 69B or 
section 56(2), whereas the references u/s 55a or u/s 
50C are specific for the purpose of computation of capital 
gains. the provisions of section 142a do not govern the 
provisions of computation of capital gains.

The first reference to the Valuation Officer was made for 
ascertaining the value of the asset as on 1st april, 1981 
when it was sold, and the second reference was made 
for valuation of property as on the date of transfer which 
can only be made under the provisions of section 50C(2) 
of the act. thus, neither of the references was made u/s 
142a of the act.

Further, as per the provision of section 153(1) r/w 
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explanation 1, the provision for extension of time for 
completing the assessment is available only if the 
reference is made to the Valuation Officer u/s 142A. There 
is no provision for extension of time for completing the 
assessment in case the reference is made u/s 55a or u/s 
50C. hence, the assessment order was to be passed by 
31st march, 2016 for the relevant assessment year. the 
assessment order was, however, passed on 19th may, 
2016 which was beyond the period of limitation, hence 
the Tribunal quashed the assessment order.

the tribunal decided this ground of appeal in favour of 
the assessee.

[2019] 76 ITR (Trib.) 107 (Del.)
Rajeev Goel vs. ACIT
ITA No. 1184/Del/2019
A.Y.: 2014-15
Date of order: 26th September, 2019

Section 143(2) – The statutory notice u/s 143(2) of 
the Act issued by the non-jurisdictional A.O. is void 
ab initio – If there are discrepancies in the details 
as per notice issued and details as per postal 
tracking report, then that cannot be considered as 
valid service of notice

FaCTS
the assessee’s case was selected for scrutiny by issuing 
statutory notice u/s 143(2). the notice was issued by the 
non-jurisdictional a.o., i.e., a.o. Circle 34(1), and without 
any order u/s 127 for transfer of the case from one a.o. to 
another. Without prejudice to the assessee’s contention 
that the notice was issued by non-jurisdictional a.o., 
notice u/s 143(2) was not served upon the assessee. 
While serving notice u/s 143(2), there were discrepancies 
in the address stated in the notice and the address 
mentioned in the tracking report of the post. the address 
mentioned in the notice was with pin Code 110034 and 
the pin Code as per the tracking report was 110006.

The assessee had filed an affidavit before the A.O. claiming 
that no notice u/s 143(2) was served upon him. he had 
produced all possible evidences to prove that there were 
discrepancies while serving the said notice and also that 
the assessment was initiated by non-jurisdictional a.o. 
these contentions were not accepted by the a.o.

aggrieved, the assessee preferred an appeal to the Cit(a) 

claiming that the statutory notice u/s 143(2) was issued by 
the non-jurisdictional a.o. and, thus, the assessment was 
void ab initio. Without prejudice to this, the statutory notice 
u/s 143(2) was not validly served upon the assessee. the 
Cit(a) held that the notice was served upon the assessee 
and the assessee had failed to raise objections within the 
stipulated period prescribed u/s 124(3) of the act and 
hence dismissed the assessee’s appeal.

aggrieved, the assessee preferred an appeal to the 
tribunal.

HElD
the tribunal observed that there was a difference 
between the address mentioned in the pan database 
and the address mentioned in the return of income filed 
by the assessee. the jurisdiction of the assessee as per 
his address in the pan database was with the a.o. Ward 
39(1), whereas the jurisdiction of the assessee as per 
his address in his return of income was with a.o. Circle 
47(1). however, the notice was issued by the a.o. Circle 
34(1) who had no jurisdiction over the assessee either 
on the basis of his residential address or on the basis of 
his business address. Further, no order u/s 127 of the act 
was passed either by the Commissioner of Circle 34(1), or 
the Commissioner of Circle 47(1) for transfer of the case 
from one a.o. to another a.o. thus, the notice issued by 
the a.o. Circle 34(1) was held to be void ab initio as it was 
issued by the non-jurisdictional a.o.

Further, the tribunal observed that even if the notice u/s 
143(2) issued by the a.o. Circle 34(1) was considered 
to be valid, the notice was not duly served upon the 
assessee. the address mentioned in the notice was one 
of delhi with pin Code 110034, whereas the notice had 
been delivered to a delhi address with pin Code 110006. 
As regards service of notice, the assessee had filed an 
affidavit before the A.O. Circle 47(1) claiming that no 
notice u/s 143(2) was served upon him. the assessee had 
produced all possible evidences to prove that there were 
discrepancies while serving notice u/s 143(2). Besides, 
there was also a difference in the name mentioned in the 
notice which was Rajeev Goel, whereas that mentioned 
in the tracking report was Ranjeev Goel. Hence, on the 
basis of the aforementioned discrepancies, the notice 
was held to be not validly served upon the assessee.

the tribunal decided this ground of appeal in favour of 
the assessee.
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part B Iunreported decisions
JaGDISH D. SHaH I JaGDISH t. pUNJaBI

Chartered accountants

1

Ramphal Hooda vs. Income Tax Officer (Delhi)
Members: Bhavnesh Saini (J.M.) and  
Dr. B.R.R. Kumar (A.M.)
ITA No. 8478/Del/2019
A.Y.: 2014-15
Date of order: 2nd March, 2020
Counsel for Assessee / Revenue: Ved Jain & 
Umung Luthra / Sanjay Tripathi

Section 54 / 54F – Exemption not denied when the 
property was purchased in the name of the spouse 
instead of the assessee

Two conflicting High Court decisions – In case 
of transfer of case between two jurisdictions, the 
date of filing of appeal is the material point of time 
which determines jurisdictional High Court

FaCTS
during the year the assessee had earned long-term 
capital gain of rs. 1.42 crores on the sale of property. this 
gain had been invested in purchasing another property for 
rs. 1.57 crores in the name of his wife. the assessee 
claimed exemption of long-term capital gains u/s 54 / 
54F. relying on the judgment of the jurisdictional high 
Court, i.e., the punjab and haryana high Court, in the 
case of CIT Faridabad vs. Dinesh Verma (ITA No. 381 
of 2014 dated 6th July, 2015) wherein it was held that ‘the 
assessee is not entitled to the benefit conferred u/s 54B if 
the subsequent property is purchased by a person other 
than the assessee...’ the a.o. had denied the exemption.

it was submitted before the Cit(a) that the case of the 
assessee is covered by the judgment of the delhi high 
Court in the case of CIT vs. Kamal Wahal (351 ITR 4) 
wherein, on identical facts, the issue had been decided in 
favour of the assessee. the Cit(a), however, noted that 
the assessee had filed the return with the ITO, Rohtak and 
the assessment was also framed at rohtak. therefore, 
the judgment of the punjab and haryana high Court was 
binding on the assessee and the a.o. accordingly, the 
appeal of the assessee was dismissed.

the assessee submitted before the tribunal that his 
pan was transferred from rohtak to delhi because he 

was residing in delhi. the case of the assessee had also 
been transferred to delhi, therefore the jurisdictional high 
Court should be the delhi high Court. he relied upon the 
judgment of the delhi high Court in the case of CIT vs. 
AAR BEE Industries [2013] 357 ITI 542 wherein it was 
held that ‘It is the date on which the appeal is filed which 
would be the material point of time for considering as to 
in which court the appeal is to be filed’. he further pointed 
out that the appeal of the assessee had been decided 
by the Cit(a)-28, new delhi and the address of the 
assessee was also in delhi. therefore, it was submitted 
that the delhi high Court is the jurisdictional high Court 
and its decisions are binding on the Cit(a).

HElD
the tribunal noted that the jurisdiction and pan of the 
assessee had been transferred to delhi and the appeal 
was also decided by the Cit(a), new delhi. therefore, 
the tribunal accepted the submission of the assessee and 
held that the Cit(a) was bound to follow the judgments 
of the delhi high Court. accordingly, relying on the 
judgments of the delhi high Court in the cases of CIT-XII 
vs. Shri Kamal Wahal (Supra) and of CIT vs. Ravinder 
Kumar Arora [2012] 342 ITR 38, the tribunal allowed the 
appeal of the assessee.

Genesys International Corporation Limited vs. 
DCIT –-Mum.
Members: G. Manjunatha (A.M.) and Ravish 
Sood (J.M.)
ITA No. 7574/Mum/2019
A.Y.: 2011-12
Date of order: 4th March, 2020
Counsel for Assessee / Revenue:  
V. Chandrasekhar & Harshad Shah / V. Vinod 
Kumar

Section 10AA – Profit of eligible unit u/s 10AA 
should be allowed without set-off of loss of other 
units

FaCTS
The assessee had filed its return of income declaring 
total loss at rs. 3.20 crores. the assessment was 
completed u/s 143(3) determining the total loss at rs. 
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1.68 crores. The case was subsequently reopened u/s 
147 and the assessment was completed u/s 143(3) 
r.w.s. 147 determining the total income at nil after set-
off of loss from business against profit of eligible unit  
u/s 10aa.

Before the Cit(a) the assessee, relying on the decision 
of the Supreme Court in the case of CIT vs. Yokogawa 
India Ltd. (2017) 77 taxmann.com 41, contended 
that the profit of the eligible unit u/s 10AA should be 
allowed without set-off of loss of other units. the Cit(a) 
rejected the arguments of the assessee on the ground 
that the findings of the Supreme Court were based on 
the computation of deduction provided u/s 10a, not on 
computation of deduction provided u/s 10aa.

revenue submitted before the tribunal that the Cit(a) 

had clearly distinguished the decision of the Supreme 
Court and, hence, the findings of the Supreme Court are 
not applicable.

HElD
referring to the decisions of the Supreme Court in the 
case of CIT vs. Yokogawa India Ltd. and of the Bombay 
high Court in the case of Black & Veatch Consulting 
Pvt. Ltd. (348 ITR 72), the tribunal held that the sum and 
substance of the ratio laid down by the Supreme Court and 
the Bombay High Court is that the profit of eligible units 
claiming deduction u/s 10a / 10aa, shall be allowed without 
setting off of losses of other units. therefore, it was held 
that the lower authorities erred in set-off of loss of business 
from the profit of eligible units claiming deduction u/s 10AA 
before allowing deduction provided u/s 10aa. accordingly, 
the appeal filed by the assessee was allowed.

PART C ItriBunAL & AAr internAtionAL tAX decisions

GEEta JaNI I DHISHat B. MEHta

Chartered accountants

[2020] 115 taxmann.com 129 (Mum.)
General Motors Overseas Corporation vs. ACIT
ITA Nos. 1282 of 2009; 1986, 2787 of 2014; 381 
(Mum.) of 2018
A.Ys: 2004-05, 2008-09 to 2010-11
Date of order: 6th March, 2020

Article 12 of India-US DTAA – Deputation of skilled 
employee results in making technology available 
and satisfies FIS article under India-US DTAA

FaCTS
the assessee, a uS resident company, entered into 
a management provision agreement (mpa) with its 
Indian group company G engaged in the business of 
manufacture, assembly, marketing and sale of motor 
vehicles and other products in india. under the mpa, the 
assessee agreed to provide executive personnel to assist 
G in its activities of development of general management, 
finance, purchasing, sales, service, marketing and 
assembly / manufacturing. Further, the assessee agreed 
to charge salary and other direct expenses related to 
such personnel from G.

Past proceedings before AAR
the assessee had made an application to aar in the 

past to ascertain the tax liability of the amount received 
under mpa. in the circumstances and on the basis of the 
facts on record, aar had concluded that the services are 
‘managerial’ and not ‘technical or consultancy’ in nature 
and accordingly are not within the scope of charge of 
article 12. aar had, however, indicated that the amount 
received by G may trigger taxation if the assessee has a 
permanent establishment (pe) in india and accordingly 
the receipts may constitute business profits. AAR had, 
however, caveated (conditioned) its ruling by stating 
that it had no information or material to indicate that the 
employees were rendering services of a nature falling 
beyond the terms of the mpa and whether, in fact, there 
was a PE trigger. AAR also clarified that the tax authorities 
can examine the factual position and take appropriate 
action if they find the factual situation to be otherwise.

Assessment and appeal proceedings
during the course of assessment, the facts noted by the 
a.o. were as follows:
(i)  the assessee had deputed two employees, viz., (i) 
Mr. A – President and MD of G and responsible for overall 
management and direction of G operations; and (ii) Mr. S 
– Vice-president (manufacturing), responsible for overall 
management of G facilities to manufacture and assemble 
products of G according to required standards;

1



36 BomBay Chartered aCCountant Journal  april 2020

36 (2020) 52-a  BCaJ 

(ii)  the a.o. also called for a copy of the service 
agreement of the deputationists which the assessee failed 
to produce. the a.o. held that the services rendered 
by Mr. S satisfied the make-available requirement and 
constituted FiS;
(iii)  Seeking to follow the aar ruling, the a.o. 
concluded that the assessee had a pe in india and 
computed its business profit by taxing gross receipt at 
20% u/s 44d r.w.s. 115a without providing deduction 
for any expenses;
(iv)  on appeal, the Cit(a) upheld the a.o.’s order. Being 
aggrieved, the assessee preferred an appeal before the 
tribunal.

HElD
Services rendered by Mr. A
it was not disputed by the parties that the services 
rendered by mr. a were managerial in nature and in the 
absence of charge for managerial service in the FiS article 
of the india-uS treaty, the said payment did not constitute 
FiS and hence was not chargeable to tax in india.

Services rendered by Mr. S
the ruling given by the aar, although binding on the 
Commissioner and income tax authorities subordinate 
to the Commissioner, is, however, not binding on the 
tribunal and only has a persuasive value for the reason 
that the tribunal is not an authority coming under the 
Commissioner. however, the dispute can reach the 
tribunal when the authorities bound by the ruling do not 
follow the ruling for valid or invalid reasons. hence, the 
Tribunal is required to examine the reasons given by the 
authorities for not following the aar ruling.

the caveat portion of the aar ruling makes it clear that this 
ruling was not an absolute and unqualified one. The AAR 
ruling on the services rendered by mr. S was a general, 
non-conclusive finding. The power was given to the tax 
authorities to examine the transaction / actual conduct 
of parties. in the absence of the assessee providing 
the service agreement or other documents showing the 
actual services rendered by mr. S, the a.o. had no other 
option but to examine the mpa and determine the scope 
of services provided by mr. S.

mr. S, Vice-president (manufacturing), was working with 
the assessee before being sent as an employee to india. 
It was obvious that Mr. S had sufficient knowledge and 
experience of the technology and its standards used 
by the assessee in the uS. in the automobile industry, 

assembly of products and the standards of the company 
are patented / protected technology and the owner of 
the technology charges royalty for the same. But in 
the present case no royalty had been charged by the 
assessee from G because the assessee had sent its 
employee to india. this person was an expert in the 
technology, experienced in the assembly of products and 
well aware of the standards of the company.

the technology / expertise lay in the technical mind of an 
employee/s and if key employee/s having the requisite 
knowledge, experience and expertise of technology 
are transferred from one tax jurisdiction to another tax 
jurisdiction, then it is transfer of technology. By sending 
mr. S, technology was made available in india by the 
assessee.

Computation of income
As regards computation of business profits, the Tribunal 
on a co-joint reading of article 7(3) and section 44d, ruled 
that profits need to be taxed at 20% on gross basis as 
section 44d prohibits deduction for any expenses.

TS-129-ITAT-2020
Sofina S.A. vs. ACIT
ITA No. 7241/Mum/2018
A.Y.: 2015-16
Date of order: 5th March, 2020

Article 13 of India-Belgium DTAA – Gain arising 
on indirect transfer of shares of Indian company 
not taxable in India as per Article 13(6) of India-
Belgium DTAA

FaCTS
the assessee is a tax resident of Belgium and is a venture 
capital investor who invested in Startups in india such as 
myntra, Freecharge, etc.

the assessee owned 11.34% stake in preference shares 
of Sing Co, a company tax resident of Singapore. in turn, 
Sing Co held 99.99% shares in an indian company (iCo). 
the assessee sold its entire 11.34% stake in Sing Co 
to J, an unrelated indian company. J, while making the 
payment, deducted tdS u/s 195 of the act. the assessee 
claimed refund of tdS in its return of income relying on 
article 13(6) of the india-Belgium dtaa as per which 
gains arising from the alienation of shares of Sing Co are 
taxable in the contracting state of which the alienator is a 
resident, i.e., Belgium.
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the a.o. held that the assessee carried out an indirect 
transfer of shares which is taxable in india. as per 
explanation 5 to section 9(1)(i) of the act, shares of Sing 
Co derived value substantially from iCo and therefore 
the shares of Sing Co are deemed to be situated in 
india. the a.o. imported the explanation 5 to section 
9(1)(i) in order to deem Sing Co as a company resident 
in india. accordingly, in his view, the transfer of shares of  
Sing Co was covered under article 13(5) and was 
taxable in india.

on appeal, the drp approved the view of the a.o. Being 
aggrieved, the assessee filed an appeal before the 
tribunal.

HElD
article 13(5) of the india-Belgium tax treaty applies if 
the following two conditions are cumulatively satisfied: (i) 
the transfer of shares should represent the participation 
of at least 10% in the capital stock of the company; and 
(ii) the company whose shares are transferred should 
be a resident of a contracting state. as the assessee 
transferred shares of a Singapore resident company, the 
second condition is not satisfied and, accordingly, Article 
13(5) is not applicable.

unlike explanation 5 to section 9(1)(i) and article 13(4) 
(providing for indirect transfer tax of company deriving 
value from immovable property in india), article 13(5) of 
the india-Belgium tax treaty did not adopt a see-through 
approach. it does not refer to ‘direct or indirect transfer’. 
accordingly, the transfer of the shares of Sing Co cannot 
be regarded as shares of its subsidiary iCo.

Explanation 5 to section 9(1)(i) of the Act does not define 
residence of a person and only deems shares of a foreign 
company to be located in india. in the absence of any 
provision for deeming a Singapore resident company as 

a treaty resident of india either in the dtaa between india 
and Singapore, or in the dtaa between india and Belgium, 
Sing Co cannot be held to be a company resident of india 
so as to get covered by article 13(5).

the tribunal upheld the assessee’s contention that the 
transfer will be governed by residuary clause article 
13(6) and will be taxable in the state of the alienator, i.e., 
Belgium.

[2020] 114 taxmann.com 51 (Mum.)
AGT International GmbH vs. DCIT
ITA No. 7465/Mum/2018
A.Y.: 2015-16
Date of order: 31st January, 2020

Article 12 and Article 5 read with Protocol of India-
Swiss Dtaa – tax in India cannot exceed 10% even 
if Swiss Co has service PE in India

FaCTS
the assessee, a tax resident of Switzerland, received 
fees for technical services from an indian company and 
offered the said income to tax @ 10% on gross basis 
under article 12(2) of the india-Swiss dtaa.

the indian company had withheld tax @ 42.024% on the 
entire amount.

the a.o. was of the view that the services rendered by 
the assessee (by rendering services in india) did not 
amount to fees for technical services as defined in Article 
12 and that the assessee had a Service pe in india. the 
a.o. computed the income by allowing expenditure @ 
40% on estimated basis and taxed the remaining 60% 
amount at the normal income tax rates applicable to 
foreign companies. as against 10%, the assessee was 
assessed effectively at 24% (being 40% of 60).

aggrieved by the stand taken by the a.o., the assessee 
raised objections before the drp but without any success. 
Being aggrieved, the assessee filed an appeal before the 
tribunal.

HElD
the tribunal referred to the protocol of the india-Swiss 
treaty which states that furnishing of services covered 
by sub-paragraph (l) of paragraph 2 (i.e., Service pe) 
shall be taxed according to Article 7 or, on request of 
the enterprise, according to the rates provided for in 
paragraph 2 of article 12.

Assessee

Sing Co

ICO
India

Singapore

11.34 %

99.99 %

Belgium Transfer of share 
of Sing Co

J
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in light of the said protocol, the tribunal held that the 
assessee has a choice to be taxed on gross basis at the 
rates provided under article 12(2) or on net basis under 
article 7. a combined reading of the above provision of 
article 5(2)(l) along with the related protocol clause is that 
on Service pe being triggered on account of rendition of 
services by a Swiss entity in india, or vice versa, it can 
never make the assessee worse off so far as the tax 
liability in source jurisdiction is concerned. unless the 
assessee has a lower tax on PE profits on net basis under 
article 7 vis-à-vis taxability of FtS on gross basis under 
article 12(2), the pe trigger does not trigger higher tax.

[2020] 114 taxmann.com 434 (AAR-Mum.)
Bid Services Division (Mauritius) Ltd., In re.
AAR No. 1270 of 2011
A.Y.: 2012-13
Date of order: 10th February, 2020

Article 13(4) of India-Mauritius DTAA – Capital 
gains exemption under pre-amended India-
Mauritius DTAA is not available to shareholder 
Mauritius SPV upon transfer of shares of Indian 
company, as Mauritius SPV was set up as a tax-
avoidance device, interposed solely for obtaining 
treaty benefit

FaCTS
the airports authority of india (aai) undertook an 
international bidding process for the purpose of inviting 
bids to acquire 74% stake in an Indian joint venture 
company (JV Co.) proposed to be formed for the purpose 
of undertaking development, operation and maintenance 
of airports at mumbai and delhi.

a South african entity (Sa Co.), together with other 
independent entities, formed a consortium and was 
successful in acquiring the contract with AAI. The 
other two entities which participated with Sa Co. were 
incorporated in india and Sa.

during the entire bidding process, it was understood that 
Sa Co. would be a direct investor in the shares of JV Co. 
However, ten days prior to submission of final bids, SA 
Co., through its wholly-owned subsidiary in South africa, 
incorporated an entity in mauritius (mau Co. / applicant) 
and invested the funds in JV Co. through mau Co. the 
other two entities in the consortium also invested vide 
their group entities, without change in jurisdiction of the 
entities, i.e., vide entities located in india (i Co) and Sa 
(Sa Co. 2).

After a period of approximately five years of holding, during 
the a.y. 2012-13, mau Co. transferred JV Co.’s shares to 
the extent of 13.5% to another existing shareholder of JV 
Co. while retaining the balance 13.5% of shares. mau Co. 
earned capital gains upon such transfer.

a diagrammatic depiction of JV Co.’s shareholding is as 
follows:
 

mau Co. claimed that the amount of capital gains arising 
from such transfer was not taxable in india by virtue 
of exemption granted under article 13(4) of the india-
mauritius dtaa (treaty).

the issue before the aar was whether mau Co. was 
eligible to claim the capital gains exemption provided 
under the treaty.

HElD
the aar held that mau Co. was not entitled to treaty 
benefit as it was a device employed to carry out tax 
avoidance, without any commercial substance.

® Mau Co. was set up close to the project being finalised 
and was not in existence from the very start of the bidding 
process. the other joint venture parties (including from 
Sa and india) also did investments through their group 
concerns, but there was no change in jurisdiction of the 
principal entities and the investor entities, being Sa Co. 
2 and i Co., were from the same jurisdiction, i.e., Sa and 
india, respectively, unlike Sa Co. which interposed mau 
Co. and there was a change in jurisdiction from Sa to 
mauritius;

4
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® Mau Co. did not have any fiscal independence, i.e., no 
independent source of funds, and it relied on its holding 
entity for the same. Further, mau Co. had no independent 
collaterals to secure the funds from third parties;
® mau Co. did not have any independent source of 
income;
® mau Co. did not have any tangible assets, employees, 
office space, etc.;
® While Sa Co. as a member of the consortium was to 
provide strategic input, advice on various aspects such as 
structured finance, ancillary services, corporate governance 
and cargo and logistics development services, mau Co., 
as its substitution, did not even employ any management 
experts or financial advisers to carry out the same tasks;
® mau Co. was not involved in the decision-making 
process w.r.t the development process of the project 
or for resolving the implementation issues that were 
encountered;
® mau Co. was set up only to hold the investments in the 
JV Co.;
® mau Co. merely endorsed the decisions taken by the 
Sa Co.;
® mau Co. did not provide any value addition in the JV Co.

the aar also held that even if investments were 
proposed to be carried out by the Sa Co. vide setting up 
of an individual SpV, commercially, it could have been set 
up in South africa or india, rather than a third jurisdiction, 
Mauritius, which was neither a financial hub nor a provider 
of low-cost capital.

the aar applied the doctrine of ‘substance over form’ 
and followed the observations of the apex Court in the 
case of Vodafone International Holdings BV (2012) 341 
ITR 1 which state that treaty benefits should be denied, 
if a non-resident achieves indirect transfer through abuse 
of legal form and without reasonable business purpose, 
which results in tax avoidance. in such a case, the tax 
authority can re-characterise the equity transfer as per its 
economic substance and impose tax directly on the non-
resident rather than the interposed entity.

accordingly, the aar held that mau Co. was merely 
set up as a tax-avoidance device by the Sa Co. without 
having any independent infrastructure or resources and 
interposed for the dominant purpose of avoiding tax in 
India; thus it cannot be granted any treaty benefits. 
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in the high Courts

k. b. bhujle
advocate

CIT vs. Gigabyte Technology (India) Ltd.
[2020] 421 ITR 21 (Bom.)
Date of order: 7th January, 2020

business expenditure – Obsolescence allowance 
– Sections 36 and 145A of ITA, 1961 – Assessee 
following particular accounting policy from year to 
year consistent with provisions of section 145A – 
Concurrent finding of fact by appellate authorities 
that stock had been rendered obsolete – loss 
allowable

In its return, the assessee claimed losses towards stock 
obsolescence in respect of laptops and motherboards. 
the a.o. held that the laptops and the motherboards 
which had a long shelf life could not be considered to 
have become obsolete and disallowed the losses in his 
order passed u/s 143(3) of the Income-tax act, 1961.

The Commissioner (Appeals) allowed the appeal filed 
by the assessee. the tribunal held that the obsolete 
stock which was not disposed of or sold was allowable 
as expenditure and dismissed the appeal filed by the 
department.

on appeal by the revenue, the Bombay high Court 
upheld the decision of the tribunal and held as under:

‘i) There were concurrent findings of fact recorded 
by the Commissioner (appeals) as well as the tribunal 
that the laptops and motherboards had been rendered 
obsolete. There were findings of fact in respect of the 
assessee consistently following a particular accounting 
policy from year to year, which was consistent with the 
provisions of section 145a.

ii) the tribunal was right in holding that the obsolete 
stock which was not disposed of or sold was allowable as 
expenditure.’

Principal CIT vs. HSBC Invest Direct (India) 
Ltd.
[2020] 421 ITR 125 (Bom.)
Date of order: 4th February, 2019
A.Y.: 2009-10

business expenditure – Disallowance of expenditure 
relating to exempted income – Section 14A of ITA, 
1961 – Disallowance cannot exceed exempt income 
earned – Tribunal restricting disallowance to extent 
offered by assessee – Proper

the assessee is a limited company. In the return of 
income filed for the A.Y. 2009-10, the question of making 
disallowance to the expenditure claimed by the assessee 
in terms of section 14a of the Income-tax act, 1961 read 
with rule 8d of the Income-tax rules, 1962 came up for 
consideration. during the assessment in the appellate 
proceedings, the assessee offered restricted disallowance 
of Rs. 1.30 crores. The Department contended firstly that 
the statutory auditors in the report had made a disallowance 
of rs. 2.53 crores u/s 14a of the Income-tax act, 1961, and 
secondly that in view of the assessee's income which was 
exempt, the disallowance had to be made under rule 8d 
of the Income-tax rules, 1962. the tribunal accepted the 
assessee's voluntary offer of disallowance of expenditure.

The Revenue filed an appeal against the judgment of 
the Income-tax appellate tribunal, raising the following 
question for consideration:

‘(i) Whether the order of the tribunal is perverse in law 
as it ignored the disallowance computed by the auditors 
of the assessee which was in accordance with section 
14a of the Income-tax act, 1961 read with rule 8d of the 
Income-tax rules, 1962?’

the Bombay high Court upheld the decision of the 
tribunal and held as under:

1
2

PArT A Ireported decisions
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‘i) the disallowance of expenditure incurred to earn 
the exempt income could not exceed the exempt 
income earned. the ratio of the decisions in the cases 
of Cheminvest Ltd. vs. CIT [2015] 378 ITR 33 (Delhi) 
and CIT vs. Holcim India (P) Ltd. (I.T.A. No. 486 of 
2014 decided on 5th September, 2014) would include a 
facet where the assessee's exempt income was not nil, 
but had earned exempt income which was more than the 
expenditure incurred by the assessee in order to earn 
such income.

ii) the order of the tribunal which restricted the 
disallowance of the expenditure to the extent voluntarily 
offered by the assessee was not erroneous.’

CIT (Exemption) vs. Association of Third Party 
Administrators
[2020] 114 taxmann.com 534 (Delhi)
Date of order: 20th January, 2020

Charitable purpose (objects of general public 
utility) – Section 2(15) r.w.s. 12A of ITA, 1961 – 
Where assessee association was engaged in 
primary aim and objective to organise and arrange 
all licensed third party administrators (TPAs) to 
be members of trust for mutual betterment of TPA 
business, merely because certain benefits accrued 
to TPA members and certain objects of trust were 
for advancement of business of TPA, it would not 
ipso facto render trust to be non-charitable

on 12th december, 2005 the assessee association of third 
party administrators (ATPA) filed an application seeking 
registration u/s 12a of the Income-tax act, 1961. the 
said application was rejected by the Director (Exemption) 
holding that certain objects of the trust were not charitable 
and trustees had discretion in applying the trust's income 
to any of the objects. The Director (Exemption) held that 
the assessee atPa was aiming at industry status for third 
party administrator (tPa) business and was working for 
mutual benefit of its members.

the tribunal allowed the appeal in favour of the assessee 
and directed the Commissioner (exemption) to provide 
registration to the assessee u/s 12aa of the act.

on appeal by the revenue, the delhi high Court upheld 
the decision of the tribunal and held as under: 

‘i) at the initial stage of registration, it is to be examined 
whether the proposed activities of the assessee can be 

considered charitable within the meaning of section 2(15). 
on an application for registration of a trust or institution 
made under section 12aa, the Principal Commissioner or 
Commissioner shall call for such documents or information 
from the trust or institution as he thinks necessary in order 
to satisfy himself about the genuineness of the activities 
of the trust or institution; and the compliance of such 
requirements of any other law for the time being in force 
by the trust or institution, as are material for the purpose of 
achieving its objects, and he may also make such inquiries 
as he may deem necessary in this behalf. once he is 
satisfied about the objects of the trust or institution and the 
genuineness of its activities, he shall pass an order under 
the said provision. on this aspect the tax authorities have 
looked into the aims and objects of the trust.

ii) The primary or dominant object of the trust satisfies 
the conditions laid down u/s 2(15). even if some ancillary 
or incidental objects are not charitable in nature, the 
institution would still be considered as a charitable 
organisation. merely because some facilities were 
beyond its main object, that by itself would not deprive the 
institution of the benefits of a charitable organisation. If the 
primary purpose of advancement of objects is for general 
public utility, the institution would remain charitable, even 
if there are incidental non-charitable objects for achieving 
the said purpose.

iii) Merely because the objects of the trust are for the 
advancement of the business of tPa, it would not ipso 
facto render the trust to be non-charitable. The objects 
of the trust are not exclusively for the promotion of the 
interests of the TPA members. The objects were to provide 
benefit to the general public in the field of insurance and 
health facilities. In the course of carrying out the main 
activities of the trust, the benefits accruing to the TPA 
members cannot, by itself, deny the institution the benefit 
of being a charitable organisation.

iv) For the foregoing reasons, there is no substantial 
question of law arising. Accordingly, the appeal is dismissed.’

Rameshchandra Rangildas Mehta vs. ITO
[2020] 421 ITR 109 (Guj.)
Date of order: 15th July, 2019
A.Y.: 2011-12

Income – Accounting – Section 145 of ITA, 1961 
– rejection of accounts and estimate of income – 
Discretion of A.O. must be exercised in a judicious 
manner

3

4
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For the A. Y. 2011-12 the appellant had filed his return of 
income on 15th September, 2011 declaring total income 
at rs. 5,34,342. the case was selected for scrutiny 
and notice u/s 143(2) of the Income-tax act, 1961 was 
issued dated 31st July, 2012. The appellant filed his 
revised return of income on 30th march, 2012, declaring 
a total income of rs. 7,44,070 and claimed refund of rs. 
23,26,700. according to the appellant, he derived income 
from civil contracts (labour job works). The appellant 
showed gross business receipts of rs. 12,00,02,100 and 
a net profit of Rs. 5,37,942. The refund of Rs. 23,26,700 
out of the prepaid taxes contained tax deducted by 
m/s PaCL Limited against the payment for labour. the 
appellant showed labour receipts for income account of 
rs. 12,00,02,100.

the a.o., relying on the statement of the appellant 
recorded u/s 131 of the act and the information received 
subsequent to the search in the case of M/s PACL 
India Limited, came to the conclusion that the dealings 
of the appellant with m/s PaCL India Limited were 
accommodation entries. the a.o. issued show cause 
notice dated 14th march, 2014 calling upon the appellant 
to show cause as to why the labour receipt income of 
rs. 12,00,02,100 should not be treated as income from 
other sources u/s 56 of the act. the appellant, vide his 
reply dated 21st march, 2014, explained that he had only 
received commission of rs. 0.30 on rs. 100, i.e., rs. 
3,60,000 on rs. 12,00,02,100 which had already been 
included in the net profit and reflected in the profit and 
loss account. The A.O. rejected the books of accounts u/s 
145(3) of the act and estimated the income at 10% of the 
gross receipts; he made an addition of rs. 1,20,00,210 as 
income from other sources u/s 56 of the act.

the appellant submitted before the Commissioner of 
Income-tax (Appeals) that the estimation of net profit 
at 10% was on the higher side and he had received 
commission at 0.45% only. he also pointed out that the 
returned income included the profit of Rs. 4,13,742 from 
the labour contract receipts and set-off should have been 
granted against the addition of commission income by 
the a.o. the Commissioner (appeals) estimated the 
commission at rs. 24,00,042, i.e., 2% on the basis that 
the same is 6.7% of the tax benefit derived by PACL 
India Limited, i.e., 30%, and the same was a reasonable 
estimate. the Commissioner (appeals) took the view 
that the set-off of only the net income from the fictitious 
contract receipts could be granted. Further, he reduced 
the interest income and retail sales from the net profit to 
grant the set-off. the set-off granted by the Commissioner 

(appeals) came to only rs. 1,46,942 [rs. 5,37,942 (net 
profit) - Rs. 1,20,000 (interest income) - Rs. 2,71,000 
(retail sales)]. thus, the Commissioner (appeals) partly 
confirmed the addition to the extent of Rs. 22,53,100.

Being dissatisfied with the order passed by the 
Commissioner (appeals), the department preferred 
an appeal before the Income-tax appellate tribunal. 
The appellant preferred cross-objection. The Appellate 
Tribunal confirmed the order of the Commissioner 
(appeals).

Dissatisfied with the order passed by the Appellate 
Tribunal, the appellant filed an appeal before the High 
Court and proposed the following substantial question  
of law:

‘Whether in the facts and circumstances of the case, 
the Income-tax appellate tribunal was right in law in 
confirming addition of Rs. 22,53,100 on account of 
alleged commission income at 2% without there being 
any evidence or material on record for making such 
estimate?’

The Gujarat High Court allowed the appeal and held as 
under:

‘i) Section 145 of the Income-tax act, 1961 gives power 
to the A.O. to reject the assessee's accounts. Although 
sub-section (3) of section 145 gives him the discretion to 
make an assessment in the manner provided in section 
144, yet this discretion cannot be exercised arbitrarily. 
The question to determine in every such case is whether 
there is any material for the basis adopted by the a.o. 
or the tribunal, as the case may be, for computing the 
income of the assessee. the material which is irrelevant 
or which amounts to mere guesswork or conjecture is no 
material.

ii) The A.O. thought it fit to estimate 10% commission 
for providing accommodation entries to the tune of rs. 
12,00,02,100. the Commissioner (appeals) took the 
view that the estimation of commission at 10% by the 
A.O. is one-third of the benefit, which could be termed 
as excessive and not a reasonable estimate. the 
Commissioner (appeals), without there being anything 
on record, thought it fit to take the view that the estimate 
by the assessee at 3% translated to 1% of the benefit 
derived, which could be termed too low, and in such 
circumstances, estimated it at 2%, which would translate 
to about 6.7% of the benefit alleged to have been derived 
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by P. this was nothing but pure guesswork without there 
being any material or basis for arriving at the same. the 
Tribunal was not right in law in confirming the addition.

iii) ordinarily, we would not have entertained the appeal 
of the present nature having regard to the fact that 
the income has been assessed based on estimation. 
however, the way the authorities have proceeded with the 
guesswork, it cannot be approved.

iv) In view of the above, this tax appeal succeeds and is 
hereby allowed. The question of law is answered in favour 
of the assessee and against the revenue. the impugned 
order passed by the Income-tax appellate tribunal is 
hereby quashed and set aside.’

CIT vs. Metropolitan Transport Corporation 
(Chennai) Ltd.
[2020] 421 ITR 307 (Mad.)
Date of order: 9th July, 2019
A.Y.: 2001-02

Income – business income – Section 41 of ITA, 
1961 – remission or cessation of trading liability 
– Condition precedent for application of section 41 
– Assessee must have obtained benefit in respect 
of liability – Mere change of name in books of 
accounts not sufficient – Interest liability of State 
Government undertaking on government loans 
converted by order of State Government into 
equity share capital – No cessation of liability – 
Section 41 not applicable

the assessee was a wholly-owned tamil nadu Government 
undertaking, operating transport services. the assessee 
had taken over the assets and liabilities of the transport 
services, which were previously run by the tamil nadu 
State Government. the State Government treated a part 
of the net worth of the undertaking as its share capital and 
the balance as loan, on which the assessee claimed and 
was allowed interest payable year after year as deduction 
u/s 37 of the Income-tax act, 1961. the Government of 
tamil nadu took a decision and issued G.o. (ms). no. 18, 
dated 7th march, 2001 converting the interest outstanding 
of rs. 8,264.17 lakhs payable by the assessee company 
on 31st October, 2000 into equity shares. The A.O. held 
that the sum of rs. 8,264.17 lakhs was assessable u/s 
41(1) of the act.

the tribunal held that the amount was not assessable 
u/s 41.

on appeal by the revenue, the madras high Court upheld 
the decision of the tribunal and held as under:

‘i) It is a prerequisite condition before having recourse 
to section 41 of the Income-tax act, 1961 that the 
assessee must have either obtained the amount in 
respect of the loss, expenditure or trading liability incurred 
earlier by it, or it should have received any benefit in 
respect of such trading liability by way of remission or 
cessation thereof. The objective is to tax the amount or 
benefit received by the assessee, thereby making him 
pay back the benefit availed of earlier by him by way of 
claiming loss, expenditure or liability in respect of that 
amount. remission is a positive conduct on the part of 
the creditor. mere change of nomenclature in the books 
of accounts without anything more brings no benefit to 
the assessee and its liability to pay to the creditor does 
not get extinguished. the treatment given in accounting 
entries does not give rise to a taxable event. to invoke 
section 41 of the act, the initial burden is on the revenue 
to establish cessation or remission of liability.

ii) When there was no writing off of liabilities and only 
the sub-head under which the liability was shown in the 
account books of the assessee was changed, there could 
be no cessation of liability. When the assessee company 
was liable to pay and it continued to remain liable even 
after change of entries in the books of accounts, no 
benefit would accrue to the assessee company merely 
on account of change of nomenclature, and consequently 
the question of treating it as profit and gain would not 
arise.

iii) For all the above reasons, the appeal filed by the 
Revenue is dismissed and the substantial question of law 
is answered against the revenue.’

Ashita Nilesh Patel vs. ACIT
[2020] 115 taxmann.com 37 (Guj.)
Date of order: 20th January, 2020
A.Ys.: 2011-12 to 2014-15

recovery of tax – Company in liquidation – 
recovery from director – Section 179 of ITA, 
1961 – Where A.O. issued a notice u/s 179 against 
assessee director of a company seeking to recover 
tax dues of the company, since such notice was 
totally silent regarding fact that tax dues could not 
be recovered from company and, further, there 
was no whisper of any steps being taken against 
company for recovery of outstanding amount, 

5

6
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impugned notice u/s 179 against director was to 
be set aside

the assessee was a director in the company tPPL which 
failed to make payment of outstanding tax demand of 
certain amount. the a.o. observed that it was noticed 
from the records of the company that there were no 
recoverable assets in the name of the assessee company. 
In such circumstances, proceedings u/s 179 of the 
Income-tax act, 1961 were initiated by way of issuing of 
notice to the assessee treating her as jointly and severally 
liable for payment of such tax.

The assessee filed a writ petition challenging the notice. 
The Gujarat High Court allowed the writ petition and held 
as under:
 
‘i) Section 179(1) provides for the joint and several 
liability of the directors of a private company, wherein 
the tax dues from such company in respect of any 
income of any previous year cannot be recovered. the 
first requirement, therefore, to attract such liability of the 
director of a private limited company is that the tax cannot 
be recovered from the company itself. Such requirement 
is held to be a pre-requisite and necessary condition to be 
fulfilled before action u/s 179 can be taken. In the context 
of section 179 before recovery in respect of the dues from 
a private company can be initiated against the directors, 
to make them jointly and severally liable for such dues, 
it is necessary for the revenue to establish that such 
recovery cannot be made against the company and then 
alone can it reach to the directors who were responsible 
for the conduct of the business during the previous year 
in relation to which liability exists.

ii) there is no escape from the fact that the perusal of 
the notice u/s 179 reveals that the same is totally silent 
as regards the satisfaction of the condition precedent for 
taking action u/s 179, viz., that the tax dues cannot be 
recovered from the company. In the show cause notice, 
there is no whisper of any steps having been taken 
against the company for recovery of the outstanding 
amount. even in the impugned order, no such details or 
information has been stated.

iii) In the circumstances referred to above, the question 
is whether such an order could be said to be sustainable 
in law. the answer has to be in the negative. at the same 
time, in the peculiar facts and circumstances of the case 
and, more particularly, when it has been indicated by way 
of an additional affidavit-in-reply as regards the steps 

taken against the company for the recovery of the dues, 
one chance is to be given to the department to undertake 
a fresh exercise so far as section 179 is concerned. If 
the show cause notice is silent including the impugned 
order, the void left behind in the two documents cannot 
be filled by way of an affidavit-in-reply. Ultimately, it is the 
subjective satisfaction of the authority concerned that is 
important and it should be reflected from the order itself 
based on some cogent materials.

iv) the impugned notice as well as the order is hereby 
quashed and set aside. It shall be open for the respondent 
to issue fresh show cause notice for the purpose of 
proceeding against the writ applicant u/s 179.’

Sharp Tools vs. Principal CIT
[2020] 421 ITR 90 (Mad.)
Date of order: 23rd October, 2019
A.Y.: 2013-14

revision – Section 264 of ITA, 1961 – Application 
for revision – Powers of Commissioner – Powers 
u/s 264 are very wide – Mistake in computation of 
income and revised return barred by limitation – 
Commissioner finding that mistake was inadvertent 
and claim for deduction bona fide – Order rejecting 
application for revision is not valid

Income-tax – General principles – effect of Article 
265 of the Constitution of India – No tax collection 
except by authority of law

The assessee filed its return of income for the A.Y. 2013-14. 
It then received an intimation u/s 143(1) of the Income-tax 
act, 1961 accepting the returned income. thereafter, the 
assessee realised that a mistake had inadvertently crept in 
while filling up the quantum in column 14(i) of the return. 
therefore, on 9th January, 2016, the assessee filed a revised 
return rectifying the mistake. the return was not processed 
by the Central Processing Centre, since it was considered 
as a revised return filed beyond the specified time u/s 139(5) 
of the act. the assessee made an application to the a.o. 
for rectification u/s 154. The A.O. rejected the plea,  stating 
that the claim was belated. Thereafter, the assessee filed a 
revision petition u/s 264. though the Principal Commissioner 
found that the mistake was inadvertent and that the claim 
was bona fide, he rejected the revision petition.

The assessee filed a writ petition against the order. The 
madras high Court allowed the writ petition and held  
as under:

7
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‘i) a careful perusal of section 264 of the Income-tax 
act, 1961 would show that it empowers the Principal 
Commissioner or the Commissioner to exercise the 
revisional jurisdiction over "any order" other than the 
order to which section 263 applies. Such power is wider 
and confers on such authority the responsibility to set 
things right wherever he finds that an injustice has been 
done to the assessee. Before passing any order u/s 264 
of the Act, it is open to the authority to make such inquiry 
or cause such inquiry to be made. However, such order 
should not be prejudicial to the assessee.

ii) Article 265 of the Constitution of India specifically 
states that no tax shall be levied or collected except by 
authority of law. therefore, both the levy and collection 
must be with the authority of law, and if any levy or 
collection is later found to be wrong or without authority 
of law, certainly such levy or collection cannot withstand 
the scrutiny of the Constitutional provision and would be 
in violation of article 265 of the Constitution of India.

iii) a mere typographical error committed by the assessee 
could not cost it payment of excess tax as collected by 
the revenue. the denial of repayment of such excess 
collection would amount to great injustice to the assessee. 
even though the statute prescribes a time limit for getting 
the relief before the A.O. by way of filing a revised return, 
there was no embargo on the Commissioner to exercise 
his power and grant the relief u/s 264. The order rejecting 
the application for revision was not valid.

iv) accordingly, this writ petition is allowed and the 
impugned order is set aside. Consequently, the matter 
is remitted back to the respondent for considering the 
claim of the petitioner and to pass appropriate orders in 
the light of the observations and findings rendered supra. 
the respondent shall, accordingly, pass such fresh order 
within a period of six weeks from the date of receipt of a 
copy of this order.’

Principal CIT vs. Shreyansh Corporation
[2020] 421 ITR 153 (Guj.)
Date of order: 7th October, 2019
A.Y.: 2004-05

Settlement of cases – Section 245D of ITA, 1961 
– Proceedings for settlement are not adjudicatory 
proceedings – Assessee disputing liability but 
offering to pay additional tax – No non-disclosure 
of full and true facts – Order of Settlement 
Commission accepting offer of assessee is valid

on an application for settlement after considering the 
issues put forth by the Principal Commissioner in the report 
u/r 9 of the Income-tax Rules, 1962 and the rejoinders 
of the assessees and the documents submitted along 
with the statement of facts and the submissions of the 
respective parties, the Settlement Commission noted that 
insofar as the addition to partner's capital was concerned, 
the assessees had submitted affidavits made by M and 
the two assessees and it was further stated that if at any 
stage these affidavits were found to be false, it may be 
treated as a misrepresentation of facts u/s 245d(6) of the 
Act and the consequences as u/s 245D(7) of the Act may 
follow in the case of the two assessees. the Settlement 
Commission further noted that the assessees had offered 
additional income for bringing quietus to certain issues in 
the spirit of a settlement.

taking into account all the facts and discussions on 
record, the Settlement Commission was of the view 
that the additional income offered during the section 
245d(4) proceedings by the applicant's letter dated 8th 
June, 2018 over the additional income disclosed in the 
settlement applications could be accepted with reference 
to the income disclosed in the settlement applications. It 
further noted that the Commissioner and the a.o. also 
did not make any further submissions. the Settlement 
Commission accordingly settled the cases of the 
assessees on the terms and conditions set out in the 
order.

The Principal Commissioner filed writ petitions and 
challenged the order of the Settlement Commission. the 
Gujarat High Court dismissed the petitions and held as 
under:

‘i) the proceedings before the Settlement Commission 
are in the nature of settlement between the parties and 
are not strictly speaking adjudicatory proceedings. On a 
perusal of the order passed by the Settlement Commission 
it was abundantly clear that the assessees had not 
accepted the liability of 5% of trading expenses but in the 
spirit of settlement offered to pay the amount computed 
by the a.o. with a view to bring quietus to the matter 
and buy peace of mind. the offer to pay such amounts 
in addition to the amounts disclosed in the applications 
u/s 245C of the act could not be said to be disclosure of 
any further amounts under that section as they had been 
offered only to bring about a settlement.

ii) the fact that the assessees had offered to pay such 
amounts, the liability whereto they had not accepted, 
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could not be termed as non-disclosure of full and true 
facts in the applications u/s 245C of the act.
iii) under the circumstances, considering the amounts 
so offered by way of settlement, which were quite 

meagre considering the overall disclosure made, there 
was no infirmity in the order passed by the Settlement 
Commission warranting interference in exercise of powers 
under article 226 of the Constitution of India'.

AjAy r. SINGh
advocate

PArT b Iunreported decisions

The Pr. CIT-4 vs. M/s Sunshine Import and 
Export Pvt. Ltd. [Income tax Appeal Nos. 937, 
1121 & 1135 of 2017]
Date of order: 4th March, 2020
(Bombay High Court)

M/s Sunshine Import and export Pvt. ltd. vs. 
DCIT; [ITA No. 4347/Mum/2015; Date of order: 9th 

September, 2016; bench: b; A.y.: 2008-09 to 2010-
11; Mum. ITAT]

Section 133A – Survey – Statement of directors 
of company recorded u/s 133A – No incriminating 
evidence and material – No evidentiary value – 
Any admission made in course of such statement 
cannot be made basis of addition

the assessee is engaged in the business of manufacturing 
and trading in precious and semi-precious stones and 
jewellery. It has two Directors, Shri Paras Jain and Shri 
Saurabh Garg. a survey u/s 133a of the act was carried 
out in respect of the assessee. during the post-survey 
proceedings, the statement of one of the directors, Shri 
Saurabh Garg, was recorded. he was reported to have 
stated that the assessee company provided only bill entries 
and there was no actual transaction of purchase and sale. 
Subsequently, the statement of the other Director, Shri 
Paras Jain, was also recorded. From the latter statement, 
the a.o. came to the conclusion that he was a person 
of no means and drew the inference that the assessee 
was engaged in the activity of issuing accommodation 
bills for the sale and purchase of diamonds, apart from 
acting as a dummy for importers. holding the transactions 
as not reliable, the A.O. rejected the books of accounts 
of the assessee company. he assessed 2% as the rate 
of commission of the assessee on account of import 
purchases, i.e., for acting as a dummy. that apart, 
commission @ 0.75% on sales bills was also assessed.

The CIT(A) confirmed the action of the A.O., whereupon 

the assessee filed an appeal to the Tribunal.

the tribunal held that the assessee is mainly engaged 
in the import of diamonds and their sale in local markets 
to exporters. the import of diamonds is done through 
customs authorities and banking channels in India. the 
import of diamonds undergoes the appraisal process 
by appraisers appointed by the custom authorities. the 
officers appointed by the Government of India verify 
physically each and every parcel of diamonds in order 
to ascertain the quality, quantity, rate, value and place 
of origin against the declaration made by the importers. 
Further, all the transactions of purchase, sales, import 
are made through account payee cheques and not a 
single payment is made to any party by way of cash. all 
the purchase and sales transactions are carried out with 
reputed parties in the diamond trade and all the payments 
received from debtors are through account payee 
cheques; similarly, all payments to creditors are through 
account payee cheques.

as such, the a.o. cannot allegedly consider the import 
of goods as providing accommodation bills in the market 
when physical delivery of goods was confirmed by the 
other arm of government, i.e., the custom authorities. From 
the record it is noted that the sales were made to reputed 
exporters who are assessed to tax and their identities are 
known to the Income tax department. the customers 
are registered under state Vat laws. the company has 
received payments against sales proceeds by account 
payee cheques. The company has also purchased from 
local parties to whom payment was made by account 
payee cheques. To discharge the onus of proving the 
transactions as genuine and to substantiate that all 
purchases and sales made are genuine, the assessee 
has submitted various documents and submissions; 
copies of bank statement for the relevant year; ledger 
copies of various purchases from parties for a.y. 2008-
09 and 2009-10; photo copies of purchase invoices of 
parties for a.y. 2008-09 and 2009-10; the relevant copies 
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of the daily stock register; confirmation from various sale 
parties; details of interest received from various parties; 
details of unsecured loans along with confirmation; and 
so on. these documents prove that the assessee is not 
engaged in issuing accommodation bills and acting as 
a dummy for importing diamonds. thus, the contention 
of the a.o. that the bills issued by the assessee are all 
accommodation bills is wrong. Just on the basis of one 
recorded statement he cannot reach the conclusion that 
the assessee has issued accommodation bills and reject 
the books of accounts of the assessee.

Being aggrieved by the order of the Itat, the revenue 
filed an appeal to the High Court. The Court held that 
in arriving at such a finding, the Tribunal had noted that 
the survey party did not find any incriminating evidence 
and material that could establish the stand taken by the 
a.o. there was no disputing the fact that no incriminating 
evidence was found on the day of the survey. It was also 
noted that merely on the basis of the statement of one of 
the directors, Shri Saurabh Garg, and that, too, recorded 
after 20 to 25 days of the survey, could not be sufficient 
for bringing into assessment and making any addition to 
the income without further supporting or corroborative 
evidence. the statement recorded u/s 133a of the act 
not being recorded on oath, cannot have any evidentiary 
value and no addition can be made on the basis of such 
a statement.

In CIT vs. S. Khader Khan Son 300 ITR 157, the madras 
high Court had concluded that a statement recorded 
u/s 133a of the act has no evidentiary value and that 
materials or information found in the course of survey 
proceedings could not be a basis for making any addition; 
besides, materials collected and statements obtained u/s 
133a would not automatically bind the assessee. this 
was affirmed by the Supreme Court by dismissing the civil 
appeal of the revenue in CIT vs. S. Khader Khan Son 
(Supra). In view of the above, the revenue appeal fails 
and is accordingly dismissed.

The Pr. CIT-3 vs. VVF Ltd. [Income tax Appeal 
No. 1671 of 2017]
Date of order: 4th March, 2020
(Bombay High Court)

VVF ltd. vs. DCIT-39; [ITA. No. 9030/Mum/2010; 
Date of order: 31st August, 2016; A.y.: 2007-08; 
bench: F; Mum. ITAT]

Section 37 – business expenditure – Salary paid 

to director – The expenditure may be incurred 
voluntarily and without any necessity – So long 
as it is incurred for the purposes of business, the 
same is allowable as deduction

a search and seizure action u/s 132(1) of the act was 
carried out by the department in the case of the assessee 
and its group associates, including its directors, on 3rd 
January, 2008. In a.y. 2002-03, the a.o. made an addition 
of rs. 13,00,000 which represented the salary paid to 
Shri Faraz G. Joshi, its director.

the a.o. disallowed the salary paid to Shri Joshi primarily 
relying on a statement recorded during the course of the 
search u/s 132(4) of the act. the a.o. noted that in the 
course of the search it was gathered that Shri Joshi was 
not attending office on a day-to-day basis and no specific 
duties were assigned to him except some consultation.

the assessee had pointed out before the a.o. that Shri 
Joshi was a whole-time director and was performing his 
duties as director of the assessee-company and was 
being paid remuneration in accordance with the limits 
prescribed under the Companies act, 1956.

the a.o. disagreed with the assessee and concluded that 
the payment made to Shri Joshi in the form of salary was 
an expenditure not expended wholly and exclusively for 
the purposes of business and, therefore, disallowed the 
same u/s 37(1) of the act.

the CIt(a) also sustained the action of the a.o. by 
noting that Shri Joshi had specifically admitted in the 
statement recorded at the time of the search that he was 
not attending office for the last six years and no specific 
duties were assigned to him.

the tribunal held that the assessee has appropriately 
explained the statement rendered by Shri Joshi. his 
answer has to be understood in the context of the question 
raised. In this context, attention has been drawn to the 
relevant portion of the statement, which reads as under:

‘Q.9: What is the nature of business conducted by the 
company, i.e., M/s VVF Ltd.?
A.9:  The company deals in Oleo-Chemicals. We also 
work on contract basis for Jhonson & Jhonson (sic) & 
Racket – Colman (sic). (Johnson & Johnson; Reckitt-
Coleman.)
Q.10: Who looks after the day to day activity of that 
company and what are the duties assigned to you?

2
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A.10: I am not aware about the person who looks after the 
day to day business activity. Since last 6 years I am not 
attending the office nor any duty is assigned to me except 
consultation.’

It has been explained that the answer by Shri Joshi was 
in response to the question put to him which was as to 
whether he was involved in the day-to-day management 
of the company. It was in this context that the answer was 
given. however, it is sought to be pointed out that the said 
director was rendering consultation and advisory services 
which, in fact, is the role of a director. therefore, it has to 
be understood that services were indeed being rendered 
by the said director to the assessee company. the 
tribunal observed that the overemphasis by the revenue 
on the wordings of the reply of Shri Joshi has led to a 
wrong conclusion.

Further, Shri Joshi was one of the two main directors of 
the assessee company and that historically such salary 
payments had been allowed as a deduction. In fact, 
there is no negation to the plea of the assessee that for 
a.ys. 2009-10 to 2012-13, such salary payments stood 
allowed and such assessments have been completed 
even after the search carried out on 3rd January, 2008. 
It is judicially well settled that it is for the assessee to 
decide whether any expenditure should be incurred in 
the course of carrying on of its business. It is also a well-
settled proposition that expenditure may be incurred 
voluntarily and without any necessity and so long as it 
is incurred for the purposes of business, the same is 
allowable as deduction even though the assessee may 
not be in a position to show compelling necessity of 
incurring such expenditure. In support of the aforesaid 
proposition, reliance can be placed on the judgment of 
the hon'ble Supreme Court in the case of Sasoon J. 
David & Co. P. Ltd., 118 ITR 261 (SC).

Being aggrieved, the Revenue filed an appeal to the High 
Court. The Court held that in response to the specific query 
the answer given by Shri Joshi was quite reasonable and 
no adverse inference could be drawn therefrom. Besides, 
the tribunal also found that in all the assessments made 
up to the date of the search, the salary payment to Shri 
Joshi was allowed. even post-search, from a.y. 2009-10 
onwards where assessments have been made u/s 143(3) 
of the act, salary paid to Shri Joshi was not disallowed.

the Supreme Court in the case of Sassoon J. David & 
Co. Pvt. Ltd. vs. CIT (Supra), examined the expression 
‘wholly and exclusively’ appearing in section 10(2)(xv) of 

the Income tax act, 1922 which corresponds to section 
37 of the act. Sub-section (1) of section 37 says that any 
expenditure not being expenditure of the nature described 
in sections 30 to 36 and not being in the nature of capital 
expenditure or personal expenses of the assessee, laid 
out or expended wholly and exclusively for the purposes of 
the business or profession, shall be allowed in computing 
the income chargeable under the head ‘Profits and gains 
of business or profession’.

It was observed that the expression ‘wholly and 
exclusively’ appearing in the said section does not mean 
‘necessarily’. ordinarily, it is for the assessee to decide 
whether any expenditure should be incurred in the course 
of his business. Such expenditure may be incurred 
voluntarily and without any necessity. If it is incurred for 
promoting the business and to earn profits, the assessee 
can claim deduction u/s 10(2)(xv) even though there 
was no compelling need for incurring such expenditure. 
the fact that somebody other than the assessee is also 
benefited by the expenditure should not come in the way 
of an expenditure being allowed by way of deduction u/s 
10(2)(xv) of the act. In the light of the above, the revenue 
appeal was dismissed.  
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on further appeal to the Supreme Court, the appellant 
relied on the decision of the Supreme Court in Union of 
India vs. Tata Chemicals Ltd. reported in (2014) 363 
ITR 658, in particular, paragraph 37 on page 675 of the 
said decision.

the Supreme Court held that from the dictum in the said 
judgment, it was clear that there was no reason to deny 
payment of interest to the deductor who had deducted 
tax at source and deposited the same with the treasury. 
according to the Supreme Court, this observation 
squarely applied to the appellant.

as a result, the Supreme Court allowed the appeal of the 
appellant and directed the department to pay interest 
as prescribed u/s 244a of the act as applicable at the 
relevant time at the earliest.

Union of India (UOI) and Ors. vs. Gautam 
Khaitan
(2020) 420 ITR 140 (SC)

Undisclosed foreign income and assets – In 
order to give benefit to the assessee(s) and to 
remove anomalies, the date 1st July, 2015 has been 
substituted in sub-section (3) of section 1 of the 
Black Money Act in place of 1st April, 2016 – By 
doing so, the assessee(s), who desired to take the 
benefit of one-time opportunity could have made 
declaration prior to 30th September, 2015 and paid 
the tax and penalty prior to 31st December, 2015

An appeal was filed before the Supreme Court challenging 
the interim order passed by the division Bench of the 
delhi high Court in Writ Petition (Crl.) no. 618 of 2019 
dated 16th may, 2019 thereby restraining the appellants 
from taking and / or continuing any action against the 
respondent pursuant to the order dated 22nd January, 
2019 u/s 55 of the Black money (undisclosed Foreign 
Income and assets) and Imposition of tax act, 2015 
(hereinafter referred to as the Black money act).

GlIMPSES oF SuPrEME CourT rulInGS

Universal Cables Ltd. vs. Commissioner of 
Income Tax
Jabalpur (2020) 420 ITR 111 (SC)

Refund – Interest on refund of TDS deducted 
erroneously – Deductor to be paid interest u/s 
244A of the Act

the appellant, m/s universal Cables Ltd., erroneously 
deducted tax on interest payments made to IdBI with 
regard to the provisions contained in section 194a(3)(iii)
(b) of the act. the tdS was rs. 7,06,022 on payment of 
interest to IdBI, Bombay. IdBI objected to the deduction 
of income tax as no tax was required to be deducted 
in respect of payments made to a financial corporation 
established by or under a Central / State or provincial act; 
as IdBI was covered under the same, no tax was required 
to be deducted on the payment of interest made to it. In 
view of the above, the appellant requested the Income-
tax Officer (TDS) to refund the amount of Rs. 7,06,022 
which was erroneously deducted and credited to the 
account of the Central Government. the Commissioner 
of Income-tax, Jabalpur, by an order dated 2nd February, 
1996 directed the Income-tax Officer (TDS) to refund the 
said amount to the appellant.

after the grant of refund, the appellant requested the 
department to grant interest on the refund u/s 244a of 
the Act. The Income-tax Officer (TDS) declined to grant 
interest. on an appeal, the Commissioner of Income-
tax (Appeals) directed the Income-tax Officer (TDS) to 
grant interest u/s 244a of the act on the refunded sum 
from the date of payment to the Government treasury 
to the date of issue of refund voucher. on an appeal 
by the revenue, the tribunal reversed the order of the 
Commissioner of Income-tax (appeals), holding that 
the appellant was not an assessee under the act but 
only a tax deductor and that the tax refunded by the 
department was not a refund as per section 237 of the 
act and therefore was not entitled to refund u/s 244a 
of the act. the high Court dismissed the appeal of the 
appellant.
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according to the Supreme Court, the short question that 
fell for its consideration was as to whether the high Court 
was right in observing that in exercise of the powers 
under the provisions of sections 85 and 86 of the Black 
money act, the Central Government had made the said 
act retrospectively applicable from 1st July, 2015 and 
passed a restraint order.

the Supreme Court, from the Statement of objects and 
reasons, observed that the Black money act had been 
enacted for the following purposes:
(a) to unearth the black money stashed in foreign 

countries;
(b) to prevent unaccounted money going abroad;
(c)  to punish the persons indulging in illegitimate means 

of generating money causing loss to the revenue; 
and

(d)  to prevent illegitimate income and assets kept 
outside the country from being utilised in ways 
which are detrimental to India's social, economic 
and strategic interests and its national security.

the Black money act was passed by Parliament on 11th 

may, 2015 and received Presidential assent on 26th may, 
2015. Sub-section (3) of section 1 provides that save as 
otherwise provided in the said act, it shall come into force 
on the 1st day of April, 2016. However, by the notification 
/ order notified on 1st July, 2015, which was impugned 
before the high Court, it had been provided that the Black 
money act shall come into force on 1st July, 2015, i.e., the 
date on which the order was issued under the provisions 
of sub-section (1) of section 86 of the Black money act.

the Supreme Court noted that the scheme of the Black 
money act is to provide stringent measures for curbing 
the menace of black money. Various offences have 
been defined and stringent punishments have also been 
provided. however, the scheme of the Black money 
act also provided a one-time opportunity to make a 
declaration in respect of any undisclosed asset located 
outside India and acquired from income chargeable to tax 
under the Income-tax act. Section 59 of the Black money 
act provides that such a declaration was to be made on or 
after the date of commencement of the Black money act, 
but on or before a date notified by the Central Government 
in the Official Gazette. The date so notified for making a 
declaration is 30th September, 2015, whereas the date 
for payment of tax and penalty was notified to be 31st 
december, 2015. as such, an anomalous situation was 
arising; if the date under sub-section (3) of section 1 of the 
Black money act was to be retained as 1st april, 2016, then 

the period for making a declaration would have lapsed by 
30th September, 2015 and the date for payment of tax and 
penalty would have also lapsed by 31st december, 2015.

however, in view of the date originally prescribed by sub-
section (3) of section 1 of the Black money act, such a 
declaration could have been made only after 1st april, 2016. 
Therefore, in order to give the benefit to the assessee(s) 
and to remove the anomalies, the date 1st July, 2015 had 
been substituted in sub-section (3) of section 1 of the Black 
money act in place of 1st april, 2016. according to the 
Supreme Court, this was done to enable the assessee(s) 
desiring to take benefit of section 59 of the Black Money 
act. By doing so, the assessee(s) who desired to take the 
benefit of the one-time opportunity could have made a 
declaration prior to 30th September, 2015 and paid the tax 
and penalty prior to 31st december, 2015.

according to the Supreme Court, the penal provisions 
under sections 50 and 51 of the Black money act would 
come into play only when an assessee fails to take benefit 
of section 59 and neither discloses assets covered by the 
Black money act, nor pays the tax and penalty thereon. 
the Supreme Court therefore concluded that the high 
Court was not right in holding that by the notification / 
order impugned before it, the penal provisions were made 
retrospectively applicable.

the Supreme Court also noted that in the factual scenario 
of the present case, the assessment year in consideration 
was 2019-2020 and the previous year relevant to the 
assessment year was the year ending on 31st march, 
2019 and in that view of the matter, the interim order 
passed by the high Court was not sustainable in law; the 
same was quashed and set aside.

Dalmia Power Limited and Ors. vs. ACIT
(2020) 420 ITR 339 (SC)

amalgamation of companies – Revised return of 
income filed after amalgamation beyond the due 
date of filing revised return provided u/s 139(5) 
without seeking permission from Central Board of 
Direct Taxes u/s 119(2)(b) is a valid return where 
the Scheme of Arrangement and Amalgamation 
which is approved by NCLT so provides and is not 
objected to by the Department.

the appellant no. 1, m/s dalmia Power Limited, was 
engaged in the business of building, operating, maintaining 
and investing in power and power-related businesses 
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directly or through downstream companies. the appellant 
no. 2, m/s dalmia Cement (Bharat) Limited, was engaged 
in the business of manufacturing and selling of cement, 
generation of power, maintaining and operating rail 
systems and solid waste management systems which 
provide services to the cement business. the appellants 
had their registered offices at Dalmiapuram Lalgudi Taluk, 
dalmiapuram, district tiruchirappalli, tamil nadu.

The appellant No. 1 filed its original return of income u/s 
139(1) of the act on 30th September, 2016 for a.y. 2016-
2017, declaring a loss of rs. 6,34,33,806. Similarly, 
appellant No. 2 filed its original return of income u/s 139(1) 
of the act on 30th november, 2016 for a.y. 2016-2017 
declaring nIL income (after setting off brought forward 
loss amounting to rs. 56,89,83,608 against total income 
of rs. 56,89,83,608).

With a view to restructure and consolidate their 
businesses and enable better realisation of the potential 
of their businesses, which would yield beneficial 
results, enhanced value creation for their shareholders, 
better security to their creditors and employees, the 
appellants (also referred to as ‘transferee Companies’ 
or ‘amalgamated Companies’) entered into four inter-
connected Schemes of arrangement and amalgamation 
with nine companies, viz., DCB Power Ventures Ltd., 
adwetha Cement holdings Ltd., odisha Cement Ltd., 
oCL India Ltd., dalmia Cement east Ltd., dalmia Bharat 
Cements holdings Ltd., Shri rangam Securities & 
holdings Ltd., adhunik Cement Ltd. and adhunik mSP 
Cement (assam) Ltd. (also referred to as ‘transferor 
Companies’ or ‘amalgamating Companies’) and their 
respective shareholders and creditors.

the appointed date of the Schemes was 1st January, 2015 
and these would come into effect from 30th october, 2018.

The Transferor and Transferee Companies filed company 
petitions under sections 391 to 394 of the Companies act, 
1956 before the madras and Guwahati high Courts.

on the coming into force of the Companies act, 2013, 
the company petitions were transferred to nCLt, Chennai 
and nCLt, Guwahati.

the Schemes were duly approved and sanctioned by the 
nCLt, Guwahati vide orders dated 18th may, 2017 and 30th 
august, 2017. nCLt, Chennai sanctioned the Schemes 
vide orders dated 16th october, 2017, 20th october, 2017, 
26th october, 2017, 28th december, 2017, 10th January, 

2018, 20th april, 2018 and 1st may, 2018.

The appellants / Transferee Companies manually filed 
revised returns of income on 27th november, 2018 with 
the department after the Schemes were sanctioned and 
approval was granted by the nCLt. the revised returns 
were based on the revised and modified computations 
of total income and tax liability of the transferor / 
amalgamated Companies. In the revised returns of 
income, the appellant no. 1 claimed losses in the current 
year to be carried forward amounting to rs. 2,44,11,837; 
whereas appellant no. 2 claimed losses in the current year, 
to be carried forward, amounting to rs. 11,05,93,91,494.

The revised returns were filed after the due date for filing 
revised returns of income u/s 139(5) for the a.y. 2016-2017 
since the NCLT passed the final order on 1st may, 2018. 
Consequentially, it was an impossibility to file the revised 
returns before the prescribed date of 31st  march, 2018.

on 4th december, 2018, the department issued a notice 
u/s 143(2) of the Income-tax act to give effect to the 
approval of the Scheme.

on 5th december, 2018, the department recalled the 
notice dated 4th december, 2018 on the ground that the 
appellants had belatedly filed their revised returns without 
obtaining permission from the Central Board of direct 
taxes (CBdt) for condonation of delay u/s 119(2)(b) of 
the act read with CBdt Circular no. 9/2015 dated 9th 

June, 2015.

next, on 28th december, 2018, the department passed 
an assessment order u/s 143(3) of the act, stating that in 
view of the Scheme of arrangement and amalgamation, 
the notice issued u/s 143(2), and the assessment 
proceedings for a.y. 2016-2017 had become infructuous 
with respect to appellant no. 2.

The appellants filed writ petitions before the Madras 
high Court praying for quashing of the order dated 5th 

december, 2018 and for a direction to the department 
to complete the assessment for a.y. 2015-2016 and 
a.y. 2016-2017 after taking into account the revised 
income tax returns filed on 27th november, 2018, as well 
as the orders dated 20th april, 2018 and 1st may, 2018 
passed by the nCLt, Chennai approving the Schemes of 
arrangement and amalgamation.

the learned Single Judge of the madras high Court, 
vide common judgment and order dated 30th april, 2019 
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allowed the writ petitions filed by the appellants and 
quashed the order dated 5th december, 2018 passed by 
the department and directed the department to receive 
the revised returns filed pursuant to the approval of the 
Schemes of arrangement and amalgamation by the 
nCLt, Chennai and complete the assessment for a.y. 
2015-2016 and a.y. 2016-2017 in accordance with law 
within a period of 12 weeks.

The Department filed writ appeals under clause 15 of the 
Letters Patent act challenging the judgment and order 
dated 30th april, 2019 passed by the Single Judge.

a division Bench of the madras high Court, vide the 
impugned judgment dated 4th July, 2019 allowed the writ 
appeals and reversed the judgment of the Single Judge.

aggrieved by the judgment of the division Bench, the 
appellants filed appeals before the Supreme Court on 9th 
august, 2019.

according to the Supreme Court, the issue arising for 
consideration in the appeals was whether the department 
ought to have permitted the assessee companies (the 
appellants) to file the revised income tax returns for the 
a.y. 2016-2017 after the expiry of the due date prescribed 
u/s 139(5) of the act on account of the pendency of 
proceedings for amalgamation of the assessee companies 
with other companies in the group under sections 230-
232 of the Companies act, 2013.

the Supreme Court observed that a perusal of the 
Scheme of arrangement and amalgamation showed 
that the appellants were entitled to file revised returns of 
income after the prescribed time limit for filing or revising 
the returns had lapsed without incurring any liability on 
account of interest, penalty or any other sum.

the Court noted that in compliance with section 230(5) 
of the Companies act, 2013, notices under Form no. 
Caa 3 under sub-rule (1) of rule 8 of the Companies 
(Compromises, arrangements and amalgamations) 
rules, 2016 were sent to the department.

rule 8(3) of the Companies (Compromises, arrangements 
and amalgamations) rules, 2016 provides that any 
representation made to the statutory authorities notified 
u/s 230(5) shall be sent to the nCLt within a period 
of 30 days from the date of receipt of such notice. In 
case no representation is received within 30 days, it 
shall be presumed that the statutory authorities have 

no representation to make on the proposed scheme of 
compromise or arrangement.

the Supreme Court noted that the department did not 
raise any objection within the stipulated period of 30 days 
despite service of notice.

Pursuant thereto, the Schemes were sanctioned by 
the nCLt. accordingly, the Schemes attained statutory 
force not only inter se the transferor and transferee 
Companies, but also in rem, since there was no objection 
raised either by the statutory authorities, the department 
or other regulators or authorities likely to be affected by 
the Schemes.

as a consequence, when the companies merged and 
amalgamated with one another, the amalgamating 
companies lost their separate identity and character and 
ceased to exist upon the approval of the Schemes of 
amalgamation.

every scheme of arrangement and amalgamation must 
provide for an appointed date. the appointed date is the 
date on which the assets and liabilities of the transferor 
company vest in and stand transferred to the transferee 
company. the Schemes come into effect from the 
appointed date, unless modified by the Court.

the Supreme Court observed that in Marshall Sons 
& Co. (India) Ltd. vs. ITO it had held that where the 
Court does not prescribe any specific date but merely 
sanctions the scheme presented, it would follow that 
the date of amalgamation / date of transfer is the date 
specified in the scheme as ‘the transfer date’. It was 
further held that pursuant to the Scheme of arrangement 
and amalgamation, the assessment of the transferee 
Company must take into account the income of both the 
transferor and the transferee Companies.

the Court noted that in the present case, appellant 
Nos. 1 and 2 / Transferee Companies filed their original 
returns of income on 30th September, 2016 and 30th 
november, 2016, respectively. thereafter, they entered 
into Schemes of arrangement and amalgamation with 
nine transferor Companies in 2017. the Schemes were 
finally sanctioned and approved by the NCLT, Chennai 
vide final orders dated 20th april, 2018 and 1st may, 2018. 
the appointed date as per the Schemes was 1st January, 
2015. Consequently, the transferor / amalgamating 
Companies ceased to exist with effect from the appointed 
date, and the assets, profits and losses, etc. were 
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transferred to the books of the appellants / transferee 
Companies / amalgamated Companies.

The Schemes incorporated provisions for filing the 
revised returns beyond the prescribed time limit since the 
Schemes would come into force retrospectively from the 
appointed date, i.e., 1st January, 2015.

Accordingly, the appellants filed their revised returns on 
27th november, 2018. the re-computation would have a 
bearing on the total income of the appellants with respect 
to the a.y. 2016-2017, particularly on matters in relation 
to carrying forward losses, unabsorbed depreciation, etc.

the counsel appearing for the department relied on 
sections 139(5) and 119(2)(b) of the act read with 
Circular no. 9 of 2015 issued by the Central Board of 
direct taxes to contend that the appellant ought to have 
made an application for condonation of delay and sought 
permission from the Central Board of direct taxes before 
filing the revised returns beyond the statutory period of 
31st March, 2018. The appellants having belatedly filed 
their revised returns on 27th november, 2018, which was 
beyond the due date of 31st march, 2018 for the a.y. 
2016-17, the assessment could be done on the basis of 
the original returns filed by the appellants.

according to the Supreme Court, the provisions of section 
139(5) were not applicable to the facts and circumstances 
of the present case since the revised returns were not filed 
on account of an omission or wrong statement or omission 
contained therein. the delay occurred on account of 
the time taken to obtain sanction of the Schemes of 
arrangement and amalgamation from the nCLt. In the 
facts of the present case, it was an impossibility for the 
assessee companies to have filed the revised returns of 
income for the a.y. 2016-2017 before the due date of 31st 

march, 2018 since the nCLt had passed the last orders 
granting approval and sanction of the Schemes only on 
22nd april, 2018 and 1st may, 2018.

the Supreme Court further held that a perusal of section 
119(2)(b) showed that it was applicable in cases of genuine 
hardship to admit an application, claim any exemption, 

deduction, refund or any other relief under this act after 
the expiry of the stipulated period under the act. this 
provision would not be applicable where an assessee 
has restructured his business and filed a revised return 
of income with the prior approval and sanction of the 
nCLt, without any objection from the department.

the Court observed that the rules of procedure have 
been construed to be the handmaiden of justice. the 
purpose of assessment proceedings is to assess the tax 
liability of an assessee correctly in accordance with law.

according to the Supreme Court, sub-section (1) of 
section 170 makes it clear that it is incumbent upon the 
department to assess the total income of the successor 
in respect of the previous assessment year after the 
date of succession. In the present case, the predecessor 
companies / transferor companies have been succeeded 
by the appellants / transferee companies who have taken 
over their business along with all assets, liabilities, profits 
and losses, etc. In view of the provisions of section 
170(1) of the Income-tax act, the department is required 
to assess the income of the appellants after taking into 
account the revised returns filed after the amalgamation 
of the companies.

according to the Court, the learned Single Judge had 
rightly allowed the writ petitions. the Court set aside 
the impugned judgment and order dated 4th July, 2019 
passed by the learned division Bench and restored the 
judgment dated 30th april, 2019 passed by the learned 
Single Judge, allowing the civil appeals.

the Supreme Court directed the department to receive 
the revised returns of income for A.Y. 2016-2017 filed 
by the appellants and complete the assessment for a.y. 
2016-2017 after taking into account the Schemes of 
arrangement and amalgamation as sanctioned by the 
nCLt.

Note: The judgment of the Apex Court in the case of 
Marshall Sons & Co. (India) Ltd. vs. ITO (223 ITR 809) 
was analysed by us in the column ‘Closements’ in the 
February, 1997 issue of this Journal. 

Too many people in the media cannot seem to tell the difference  
between reporting the news and creating propaganda —  Thomas Sowell
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Controversies

aCCuMulation oF inCoMe u/s 11(2) –  
stateMent oF PurPoses

pradip kapasi i gautam nayak i Bhadresh doshi

Chartered accountants

issue For ConsiDeration
a charitable institution registered u/s 12a or 12aa of the 
Income-tax act, 1961 can claim exemption of its income from 
property held for charitable or religious purposes u/s 11(1) to 
the extent of such income applied or deemed to be applied 
for charitable or religious purposes. In addition, exemption 
is also available in respect of income not so applied but 
accumulated or set apart u/s 11(2), for such purposes for 
a period not exceeding five years, by filing a statement of 
such accumulation in form no. 10. Section 11(2) requires 
the institution to state the purpose for which the income is 
being accumulated or set apart and the period for which 
the income is to be accumulated or set apart in form no 10.

one of the longest running controversies for the last 29 
years has been about whether the purpose required to 
be stated in form no. 10 can be general in nature, such 
as mere reference to or reproduction of the objects of the 
trust, or that the statement has to be specific in nature. In 
other words, should it be held to be a sufficient compliance 
where the accumulation is stated to be for any medical and 
/ or educational purpose, or the statement should specify 
that the accumulation is for the building of a hospital or a 
school, or anything else. While the Calcutta and madras 
High Courts have taken a view that a mention of a specific 
purpose, and not just the general objects, is necessary, a 
majority of other Courts, including the delhi, Karnataka, 
Punjab and haryana, Gujarat and andhra Pradesh and 
telangana high Courts, have taken a contrary view 
holding that a mere specification of the broad objects in 
the statement would suffice for this purpose.

tHe sinGHania CHaritaBle trust 
Case
The issue first came up for discussion before the Calcutta 
high Court in the case of DIT(E) vs. Trustees of 
Singhania Charitable Trust 199 ITR 819.

In this case, the assessee, a public charitable trust, had 
claimed exemption u/s 11 for a.y. 1984-85, including for 

accumulation u/s 11(2), for which purpose it had filed form 
no. 10. In the said form, as purposes of accumulation of 
income, the assessee had listed all the charitable objects 
for which it was created.

these were:
(i)  To assist, finance, support, found, establish and 
maintain any institution meant for the relief of the poor, 
advancement of education and medical relief; 
(ii)  To open, found, establish or finance, assist and 
contribute to the maintenance of hospitals, charitable 
dispensaries, maternity homes, children’s clinics, family 
planning centres, welfare centres, schools, colleges and / 
or institutions for promotion of research and education in 
medical science, including surgery;
(iii)  to maintain beds in hospitals and make research 
grants for the promotion and advancement of medical 
science in India;
(iv)  to help needy people in marriage, funeral and 
cremation of the dead;
(v)  to found, establish, maintain and assist leper 
asylums or other institutions for the treatment of leprosy;
(vi)  to open, found, establish, assist and maintain 
schools, colleges and boarding houses;
(vii)  to open, found, establish contribute to the 
maintenance of orphanages, widows’ homes, lunatic 
asylums, poor houses;
(viii)  to open, found, establish and assist schools, 
colleges and hospitals, for the physically or mentally 
handicapped, spastics, the blind, the deaf and the dumb;
(ix)  to distribute dhotis, blankets, rugs, woollen clothing, 
quilts or cotton, woollen, silken or other varieties of clothes 
to the poor;
(x)  to grant fees, stipends, scholarships, prizes, books, 
interest-free loans and other aid for pursuing studies, 
training or research;
(xi)  to establish, found and maintain libraries, reading 
rooms for the convenience of the public;
(xii)  to establish scholarships, teaching and research 
chairs in Indian universities and contribute towards 
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installation of capital equipment in educational and 
research institutes;
(xiii)  to print, publish, distribute journals, periodicals, 
books and leaflets for the promotion of the objects of the 
society;
(xiv)  to establish or support or aid in the establishment or 
support of any other associations having similar objects;
(xv)  to assist, support and to give monetary help to 
any individual in distress, poor or poor(s) for his or their 
medical treatment, advancement of education;
(xvi)  to start, maintain and assist in relief measures 
in those parts of India which are subjected to natural 
calamities such as famine, epidemics, fire, flood, dearth 
of water, earthquake.

the resolution passed by the Board of trustees of the 
trust was to the effect that the balance of unapplied 
income of the year was to be accumulated and / or set 
apart for application to any one or more of the objects 
of the trust as set out in item numbers (i) to (xvi) under 
paragraph 1 of the deed of the trust.

Its assessment was completed, allowing the exemption 
u/s 11, including accumulation u/s 11(2). Subsequently, a 
notice was issued by the Commissioner for revision u/s 263. 
according to the Commissioner, section 11(2) contemplated 
only specific or concrete purposes and since those were 
not specified by the assessee, the assessment order was 
erroneous and prejudicial to the interests of the revenue. 
the Commissioner called for the revision of the order of 
assessment u/s 263, setting aside the assessment order and 
directing the a.o. to redo the assessment taking into account 
the correct position of facts and law. the Commissioner 
observed that it would be a mockery of the section if, in the 
application for accumulation, all the objects of the trust were 
listed out and the period was mentioned as ten years, which 
was the maximum then permissible under law.

on appeal, the tribunal held that on an examination of the 
scheme of the act since a plurality of charitable purposes 
was not ruled out under it, no objection could possibly 
be taken to the assessee’s listing out all the objects of 
the trust in form no. 10. the tribunal held the act of the 
assessee to be in compliance with the provisions of the 
Act and disagreed with the findings of the Commissioner.

Before the Calcutta high Court, it was contended on 
behalf of the assessee that one purpose of accumulation 
was interlinked with the other and, therefore, the mention 
of all the purposes did not make any difference and 
satisfied the requirements of section 11(2).

the Calcutta high Court observed that the tribunal’s 
decision overlooked the scheme relating to the 
accumulation of income for a particular future use. It 
noted that section 11(1) itself provided for marginal 
setting apart and accumulation of up to 25% (now 15%) 
of the income of the trust. according to the high Court, 
section 11(1) accumulation could be taken for the broad 
purposes of the trust as a whole and that is why the 
statute in section 11(1) did not require an assessee to 
state or specify the purpose. Such setting apart u/s 11(1) 
for any of the purposes of the trust was, however, a short-
term accumulation, in view of the Court, not to exceed 
beyond the subsequent year. the high Court noted that 
it was sub-section (2) which provided for the long-term 
accumulation of the income where it was obvious that 
the long-term accumulation thereunder should be for a 
definite and concrete purpose or purposes.

the high Court noted that the assessee had sought 
permission to accumulate not for any determinate 
purpose or purposes, but for the objects as enshrined in 
the trust deed in a blanket or global manner which, in its 
view, was definitely not in the contemplation of section 
11(2) when it was construed in its setting. the high 
Court held that accepting the assessee’s contention that 
saving and accumulation of income for future application 
of the income was for the purposes of the trust in the 
widest terms so as to embrace the entirety of the objects 
clause of the trust deed, would render the requirement 
of specification of the purpose for acquisition in that sub-
section redundant.

the high Court observed that the purpose of accumulation 
could not tread beyond the objects clause of the trust, 
the legislature could not have provided for the period of 
accumulation if it did not have in mind the particularity 
of the purpose or purposes falling within the ambit of 
the objects clause of the trust deed. the high Court 
was of the view that when section 11(2) required the 
specification of the purpose, it did so with the objective 
of calling an assessee to state some specific purpose out 
of the multiple purposes for which the trust stood; had it 
not been so, there would have been no mandate for such 
specification since, in any case, a charitable trust could, 
in no circumstances, apply its income, whether current or 
accumulated, for any purposes other than the objects for 
which it stood; the very fact that the statute required the 
purpose for accumulation to be stated implied that such 
a purpose be a concrete one, an itemised purpose or a 
purpose instrumental or ancillary to the implementation of 
its object or objects; the very requirement of specification 
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of purpose predicated that the purpose must have an 
individuality.

according to the high Court, the provision of section 11(2) 
was a concession provision to enable a charitable trust to 
meet the contingency where the fulfilment of any project 
within its object or objects needed heavy outlay calling 
for accumulation to amass sufficient money to implement 
it and, therefore, specification of purpose as required by 
section 11(2) admitted of no amount of vagueness about 
such purpose.

the high Court observed that it was not necessary that 
the assessee had to mention only one specific object; 
there could be a setting apart and accumulation of income 
for more objects than one, but whatever the objects or 
purposes might be, the assessee must specify in the notice 
the concrete nature of the purposes for which the application 
was being made; plurality of the purposes of accumulation 
might not be precluded, but it must depend on the exact and 
precise purposes for which the accumulation was intended; 
the generality of the objects of the trust could not take the 
place of the specificity of the need for accumulation.

the Calcutta high Court, therefore, remanded the 
matter to the tribunal to allow the assessee to adduce 
fresh evidence, whether in the form of any resolution or 
otherwise, showing that the specific purpose for which 
the trust required the accumulation of the income existed 
and, if such resolution or evidence was placed before the 
tribunal, the tribunal was directed to consider whether 
the obligation cast on the assessee u/s 11(2) had been 
discharged and the exemption might accordingly be 
granted to the assessee.

this decision of the Calcutta high Court was referred to 
with approval by the madras high Court in the case of 
CIT vs. M. CT. Muthiah Chettiar Family Trust 245 ITR 
400, though the Court did not decide on the issue under 
consideration, since the issue before it pertained to the 
taxation of the unutilised accumulation u/s 11(3), and 
it was conceded by the department that it was not in a 
position at a later date to challenge that the form no. 10 
filed in the year of accumulation was invalid for not having 
stated a specified purpose for accumulation.

tHe Hotel anD restaurant 
assoCiation’s Case
the issue subsequently came up before the delhi high 
Court in the case of CIT vs. Hotel and Restaurant 
Association 261 ITR 190.

In this case, pertaining to a.y. 1992-93, the assessee, a 
company registered u/s 25 of the Companies act, 1956 
was also registered u/s 12a of the Income-tax act. For the 
relevant year the assessee accumulated its income for a 
period of ten years for fulfilment of the objects for which it 
had been created. Notice to that effect was given by filing 
form no. 10, giving particulars of the income sought to be 
accumulated.

during the assessment proceedings, the a.o. declined to 
take into consideration the amount so accumulated on the 
ground that in form No. 10 the specific object for which the 
income was sought to be accumulated was not indicated. 
accordingly, exemption in respect of such accumulation 
was not allowed.

the Commissioner (appeals) held that the assessee was 
entitled to the exemption for the accumulation since the 
assessee had passed a resolution to accumulate income 
so as to apply the same in India in the next ten years to 
achieve the objects for which it had been incorporated, 
and notice of this fact had been given to the a.o. in the 
prescribed format. The Tribunal confirmed the view taken 
by the Commissioner (appeals).

Before the high Court, it was submitted on behalf of 
the revenue that the appellate authorities had failed 
to appreciate that in the prescribed form the assessee 
had failed to indicate the specific purpose for which the 
income was sought to be accumulated and, therefore, the 
statutory requirement had not been strictly complied with, 
disentitling the assessee from relief u/s 11(2).

the delhi high Court, disagreeing with the revenue’s 
contentions, observed that while it was true that 
specification of a certain purpose or purposes was 
needed for accumulation of the trust’s income u/s 11(2), 
the purpose or purposes to be specified could not have 
been beyond the objects of the trust; plurality of purposes 
of accumulation was not precluded but depended on the 
precise purpose for which the accumulation was intended.

the delhi high Court noted that the appellate authorities 
below had recorded a concurrent finding that the income 
was sought to be accumulated by the assessee to achieve 
the objects for which the assessee was incorporated. It 
further noted that it was not the case of the revenue that 
any of the objects of the assessee company were not for 
charitable purposes. The findings of fact by the Tribunal 
gave rise to no question of law. the delhi high Court 
therefore declined to entertain the appeal.
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this decision of the delhi high Court was followed in 
subsequent decisions of the same high Court and other 
high Courts in the following cases:

(1)  DIT(E) vs. Daulat Ram Education Society 278 ITR 
260 (Del.) – in this case, out of 29 objects stipulated in the 
Memorandum of Association, the assessee had specified 
eight objects;

(2)  DIT(E) vs. Mamta Health Institute for Mother 
and Children 293 ITR 380 (Del.) – in form no. 10, the 
purpose of accumulation was stated to be as per the  
resolution passed by the assessee; and in the resolution 
the purpose specified was that of financing of the ongoing 
programmes and of furtherance of the objects of the 
society;

(3)  Bharat Kalyan Pratishthan vs. DIT(E) 299 ITR 
406 (Del.) – in this case the resolution was to the effect 
that the amount accumulated be utilised for the purposes 
of the trust, where the trust had only three objects, viz., 
medical relief, help to the poor and educational purposes;

(4)  DIT vs. Mitsui & Co. Environmental Trust 303 
ITR 111 (Del.) – in form no. 10 it was mentioned that the 
amount accumulated would be utilised for the objects of 
the trust;

(5)  Bharat Krishak Samaj vs. DDIT(E) 306 ITR 153 
(Del.) – here, the accumulation was for the objects of the 
trust;

(6)  CIT vs. National Institute and Financial 
Management 322 ITR 694 (P & H) – the purpose of the 
accumulation stated was for expenditure on the building 
fund and equipment fund;

(7)  DIT(E) vs. NBIE Welfare Society 370 ITR 490 (Del.) 
– in form no. 10, the purpose stated for accumulation was 
for ‘further utilisation’;

(8)  Samaj Seva Nidhi vs. ACIT 376 ITR 507 (AP & 
T) – form no. 10 stated that the accumulation was for 
general objects, but by a subsequent letter it was stated 
that the amount was for the welfare of Scheduled Castes, 
Scheduled tribes, Vanvasis and socially and economically 
weaker sections of the society as mentioned in a specific 
clause of the trust deed;

(9)  DIT(E) vs. Envisions 378 ITR 483 (Kar.) – in 
this case, three out of the 14 objects were reproduced 

in form no. 10, viz., conduct of various activities in the 
field of academics, architecture, music and literature for 
preservation of heritage; to run and maintain educational 
or other institutions for providing and promoting education 
for the poor and weaker sections of society; and to 
run, maintain or assist any medical institution to grant 
assistance to indigent needy people for meeting the cost 
of medical treatment;

(10)  CIT(E) vs. Gokula Education Foundation 394 ITR 
236 (Kar.) – in form no. 10, the purpose of accumulation 
stated was to improve / develop the buildings of the 
trust and to conduct educational / charitable activities; a 
special leave petition against the order of the high Court 
has been granted to the Income tax department by the 
Supreme Court [248 taxman 13(SC)];

(11)  CIT(E) vs. Ohio University Christ College 408 ITR 
352 (Kar.) – three purposes were stated in form no. 10, 
which were all charitable, but details of such purposes 
were not given;

(12)  CIT(E) vs. Bochasanwasi Shri Akshar Purshottam 
Public Charitable Trust 409 ITR 591 (Guj.) – in form no. 
10, the purpose stated was for providing medical facilities 
at various centres; the resolution had specified purposes 
such as for future hospital of the trust, for purchase of 
necessary equipment, ambulance van, furniture and 
fixtures and further expenditure for modernisation of the 
hospitals.

oBservations
Section 11(2) of the Income -tax act permits accumulation 
or setting apart of an income of a charitable institution 
which is otherwise not applied or is not deemed to have 
been applied for the charitable or religious purposes 
during the year. the income so accumulated or set apart 
for application to such purposes is not included in the total 
income for the year, provided the conditions specified in 
section 11(2) are complied with. these conditions are:

(a)  a statement is furnished, in the prescribed form 
and manner, to the a.o. (form no. 10 under rule 17), 
stating therein the purpose for which the income is so 
accumulated or set apart and the period for which the 
income is to be accumulated or set apart and which 
period shall not exceed five years;
(b)  the money so accumulated or set apart is invested 
or deposited in the specified form or mode;
(c)  the statement in form no. 10 is furnished by the due 
date for furnishing the return of income u/s 139(1);
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(d)  form no. 10 is furnished electronically under the 
digital signature or an electronic verification code.

on an apparent reading of the provision, it is gathered 
that an assessee, in cases where the income is 
accumulated or set apart, is required to state the 
purpose of accumulation and also state the period 
of accumulation in form no. 10. once this is dutifully 
complied with, no other prescription is provided for in the 
act. In other words, the assessee is to state the purpose 
of accumulation and the period thereafter. the law 
apparently does not limit the purpose of accumulation 
to a single purpose and further does not require such 
accumulation for a dedicated project or a task within the 
objects of the institution. It also does not call for passing 
of a resolution or enclosing of a copy of such resolution 
with form no. 10.

there is no disagreement amongst the high Courts 
about the need for a trust to spend its income, including 
the accumulated income, only for those charitable or 
religious purposes specified in its objects as per the 
trust deed. While granting registration u/s 12a/12aa, 
the Commissioner would already have examined whether 
such objects qualify as public charitable and religious 
purposes. It is also not in dispute that the accumulation can 
be for more than one purpose; plurality of purposes is not 
prohibited; there is no prohibition on a trust accumulating 
its income for all of its activities. the obvious corollary to 
this undisputed position is that while stating the purpose 
of accumulation in form no. 10, the assessee instead of 
reproducing the list of all such activities, specifies that it 
is for its objects, which have already been found to be 
charitable or religious in nature, that should suffice for the 
purposes of section 11(2).

the 25% (now 15%) accumulation u/s 11(1) is not a 
short-term accumulation only for one year but is in fact 
for the life-time of the trust and this factor should not have 
influenced the Calcutta High Court to hold that for the 
purposes of section 11(2) accumulation there was a need 
to state a specific purpose and not the general one by 
simply referring to the objects clause.

If one examines the various types of exemption u/s 11, 
one can see that all of these are for any of the objects 
of the trust – the spending during the year u/s 11(1), the 
15% accumulation u/s 11(1), the option to spend in the 
subsequent year under the explanation to section 11(1). If 
that be the position, the legislature cannot be said to have 

intended to restrict only the accumulation u/s 11(2) to a 
limited part of the objects.

the requirement to specify the purposes of accumulation 
can perhaps have been intended to ensure that the 
accumulation is spent within the specified time and to 
tax it u/s 11(3) if it is not spent within that time. But that 
purpose would be met even if all the objects are specified 
for accumulation or setting apart.

In any case, almost all the high Courts, except the Calcutta 
and the madras high Courts, have held that so long 
as the purpose of accumulation is clear from either the 
resolution or subsequent correspondence or surrounding 
circumstances, that should suffice as specification of the 
objects. this also seems clear from the fact that while the 
Supreme Court has admitted the special leave petition 
against the Karnataka high Court decision in Gokula 
Education Foundation (Supra), it has rejected the 
special leave petition against the decision of the Gujarat 
high Court in the case of Bochasanwasi Shri Akshar 
Purshottam Public Charitable Trust (Supra).

the tribunal in the case of Associated Electronics 
Research Foundation 100 TTJ 480 (Del.) has held that 
it would be a sufficient compliance of section 11(2) where 
the purpose of accumulation can be gathered from the 
minutes of the meeting wherein a decision to accumulate 
is taken and such decision is recorded in the minutes.

In the end, the assessee, in the cases of deficiency or 
failure, may consider the possibility of making up for 
such deficiency or failure by prescribing the purpose 
of accumulation or setting apart during the course of 
assessment or before or thereafter. the Gujarat high 
Court in the case of Bochasanwasi Shri Akshar 
Purshottam Public Charitable Trust (Supra) has 
permitted the institution to specify and to state the purpose 
of accumulation, subsequent to the filing of the return of 
income. The special leave petition filed by the Income-tax 
department has been rejected by the Supreme Court in 
263 Taxman 247 (SC).

the Calcutta high Court view seems to require 
reconsideration, or should be read in the context of the 
matter, and the view taken by the other high Courts 
seems to be the better view. one can only hope  
that the Supreme Court speedily decides this long-
standing controversy which has resulted in litigation for 
so many trusts. 



61BomBay Chartered aCCountant  Journal  april 2020

 61 (2020) 52-a  BCaJ

Ind aS/IGaaP – InterPretatIon &  
PraCtICal aPPlICatIon     

DISContInueD oPeratIonS

BaCKGrounD
ind aS 105 Non-current assets held for sale and 
discontinued operations requires discontinued 
operations to be presented separately in the profit and 
loss account, so that the users of financial statements 
can separate the profits or losses from continuing 
and discontinued operations. Such a segregated 
presentation helps users of financial statements to 
determine the maintainable profits or losses that arise 
from continuing operations.

Ind AS 105 (paragraph 32) defines a discontinued 
operation as a component of an entity that either has 
been disposed of, or is classified as held for sale, and
(a)  represents a separate major line of business or 
geographical area of operations,
(b)  is part of a single co-ordinated plan to dispose of a 
separate major line of business or geographical area of 
operations, or
(c)  is a subsidiary acquired exclusively with a view to 
resale.

Paragraph 33 of Ind AS 105 requires an entity to disclose:
(a)  a single amount in the statement of profit and loss 
comprising the total of:
(i)  the post-tax profit or loss of discontinued operations; 
and
(ii)  the post-tax gain or loss recognised on the 
measurement to fair value less costs to sell or on the 
disposal of the assets or disposal group(s) constituting 
the discontinued operation.
(b)  an analysis of the single amount in (a) into:
(i)  the revenue, expenses and pre-tax profit or loss of 
discontinued operations;
(ii)  the related income tax expense;
(iii)  the gain or loss recognised on the measurement 
to fair value less costs to sell or on the disposal of the 
assets or disposal group(s) constituting the discontinued 
operation; and
(iv)  the related income tax expense.

A common question that is generally raised is with respect 
to a parent transferring an operation to a subsidiary and 
whether in the parent’s separate financial statements 
the disposal of the operation will be presented as a 
discontinuing operation. In the consolidated financial 
statements, since the business remains within the group, 
there is no discontinued operation which is required to  
be presented separately. Consider the detailed fact 
pattern below:

FaCt Pattern
A Ltd. (‘the Company’ or ‘the parent’) enters into an 
arrangement whereby it will transfer an operation that 
qualifies as an operation (as defined earlier) under Ind AS 
105 to a newly-set-up company (NewCo). The transfer 
is a slump sale and is set out in a Business Transfer 
Agreement (BTA). NewCo is a wholly-owned subsidiary 
of the company when it is set up.

The transfer is done with a pre-requisite that an investor 
will concurrently invest in NewCo. to the extent of 30%. 
The company has not lost control due to the said infusion, 
because it still holds majority (70%) ownership. The 
investor will have significant influence over NewCo.

There is no impairment on the assets transferred.

Should the transferred operation be classified as 
discontinued operations in the Separate Financial 
Statements of A Ltd.?

analYSIS
There is no guidance with respect to this specific issue 
either under Ind AS 105 or other Ind AS’s. In the stated fact 
pattern, there are two possible views for the classification 
of the transferred operation.

View 1: The transferred operation is a discontinued 
operation in the parent’s separate financial statements
In the fact pattern, an investor will be investing to the 

Dolphy D’Souza
Chartered accountant
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extent of 30% shareholding in NewCo. There will be no 
loss of control for the parent, because the parent still 
owns a majority stake in NewCo. Nonetheless, running 
the operations by the company on its own as against 
transferring it to a subsidiary, in which a potential 
investor has significant influence, are two different 
things. Essentially, in the separate financial statements 
of the parent the business is getting converted into an 
investment in a subsidiary in which an independent 
investor will play a significant role.

Earlier, the parent was running the operations. After the 
transfer, the parent will have to manage the investment 
in the subsidiary. The relevant decisions at the separate 
financial statement level will be whether to retain the 
investment or dispose of the investment, whether the 
investment should be further diluted, the proposal with 
respect to dividends, etc. The parent and the subsidiary 
are two separate entities with independent boards and 
subjected to a regulatory framework. This suggests that 
the appropriate classification of the transferred operation 
should be discontinued operation.

Accordingly, the transferred operations should be 
classified as a discontinued operation.

View 2: The transferred operation is not a discontinued 
operation in the parent’s separate financial statements
The transfer of operations to NewCo is simply a 
change in the geography of the operations, because 
the operations continue to remain with the group. The 
transferred operations are still controlled by a ltd. in 
substance, a ltd. continues to control the operations 
though there will be significant influence exercised by 
the independent investor in NewCo. There is a very thin 
line between managing the investment in a subsidiary 
vs. running the operations represented by that 
investment. Consequently, the transferred operations 
are not discontinued operations in the separate financial 
statements of the parent.

The author believes that both the above views are 
acceptable. However, View 1 may be preferred keeping 
in mind the concept of ‘substance over form’. View 1 
also represents faithfully the fact that the profit and loss 
in the separate financial statements will not include the 
results of the operation going forward. A segregated 
presentation will help users of financial statements to 
determine the maintainable profits or losses that arise 
from continuing operations in the separate financial 
statements. 



63BomBay Chartered aCCountant  Journal  april 2020

 63 (2020) 52-a  BCaJ

tax laws are not made in a vacuum. they are expected 
to be legislated keeping in mind the prevailing social, 
economic and legal structure of a State. yet, once 
legislated, taxing statutes are to be implemented strictly 
and literally without consequences under other tax laws. it 
is for the limited purposes of resolving any ambiguity over 
undefined terms and / or unclear obligations of transaction 
where the Courts have resorted to ancillary tax laws. it 
becomes imperative for tax subjects to reconcile multiple 
laws prior to concluding transactions. this approach 
involves a conceptual study and a cautious application of 
the respective laws and their precedence.

enactment of the Goods and Services tax laws in india 
would certainly have parallel implications under the 
existing income tax enactment. the business practices 
and accounting methodology under the pre-existing 
enactments would need to be examined under the GSt 
lens. We are aware that gross income / receipts / turnover 
in the Profit and Loss account of an Income tax return 
does not equate to aggregate turnover of a GStr annual 
return. Why is this so? Fundamentally, supply represents 
rendering of service / sale of goods (outward obligation), 
while income is the consequence flowing back from 
such supply (also called consideration); in other words, 
supply of goods is the outward flow of a benefit and the 
consideration emerging from such supply is termed as 
income.

 

therefore, supply and income are two facets of the 
same coin (one being the source and the other being the 
consequence) and are to be viewed differently. they meet 
only when both parameters, i.e., outward benefit and 

corresponding consideration are present in a transaction; 
the absence of one any of these elements causes a 
divergence in treatment under the respective laws. the 
other fundamental difference is the geographical spread 
of the legislation – income tax is a pan-india legislation 
and GSt is a hybrid of both national and State-level 
legislations.

an attempt has been made in this article to identify 
variances and consistencies between both the tax 
enactments from a conceptual perspective under four 
broad baskets: Charge, Collection, Deductions / Benefits 
and procedures.

A) CHARGE OF TAX
Income perspective
income tax is a direct tax on the income from a transaction 
(see pictorial representation). the tax can be said to be 
outcome-based since it is imposed on the end result, i.e., 
net business profit, net capital gains, net rental income, etc. 
the basis of charge of income tax is ‘accrual’ or ‘receipt’ 
of 'income' depending on the accounting methodology or 
specific provisions. Income is a term of wide import and 
has been defined in section 2(24) in a very wide manner. 
its normal connotation indicates a periodical money return 
with some sort of expected regularity from a definite 
source. it implies the net take-away from a transaction 
or series of transactions. Yet, this definition has been 
the subject matter of scrutiny at all levels in judicial fora. 
every passing Finance act has only widened the scope 
of this term to include artificial items which do not fall in 
the normal connotation of income. Certain extensions to 
this definition overcome general understanding such as 
capital receipts, chance-based (lotteries, etc.) receipts, 
absence of consideration, etc. For instance, courts have 
held that capital receipts do not fall within the natural 
scope of the definition of income. As a consequence, 
compensation on destruction of capital assets was 
held to be capital in nature and included in income tax 
only by artificial extension. Capital receipts are thus an 
extended feature of income, and therefore any capital 
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outward supply but would not give any corresponding 
effect in its income tax records. therefore, while all 
GSt consequences would follow, income tax would 
refrain from recognising these transactions, leading to 
permanent variance between two values for the taxpayer; 
for example, income tax books would report this as stock 
held with the job-worker, while the goods would strictly not 
form part of inventory of the principal for GSt purposes.

apart from such variances, the general phenomena of 
income and supply would more or less reconcile with each 
other. the net consequence of the above-cited difference 
is that a comprehensive coverage of either income tax 
or GST cannot be made only by reviewing the Profit and 
loss account or income tax computation of the taxpayer. 
transactions beyond income tax records would need to 
be examined from a GSt perspective as well.

Characterisation perspective
the other linkage is the characterisation of transactions 
under both laws. Income tax u/s 14 provides for five 
broad heads of income: (a) salary, (b) income from house 
property, (c) business or profession, (d) capital gains and 
(e) other sources. the Supreme Court in the famous case 
of East Housing & Land Development Trust Ltd. vs. 
Commissioner of Income Tax (1961) 42 ITR 49(SC) 
held that:

‘The classification of income under distinct heads of 
income is made having regard to the sources from which 
the income is derived. Moreover, Income tax is levied on 
total taxable income of the taxpayer and the tax levied is 
a single tax on aggregate tax receipts from all sources. 
It is not a collection of taxes separately levied under 
distinct heads but a single tax’.

the distinct heads are for the purpose of differential 
computation methodologies of income depending on the 
source of income. income tax would treat computation 
of gains on sale from capital assets differently from that 
of gains on sale of a stock. in fact, any conversion of 
capital assets into stock in trade or vice versa would have 
income tax implications but no GSt implications. a trader 
reclassifying an asset from one balance head to another 
would not have any GSt implications. the reason for this 
difference is probably that GSt does not look through the 
intention of supply; it rather looks at the fact of a supply 
taking place for taxation.

Income resulting from an employer-employee / master-
servant relationship is separately taxable under the head 

receipt not specified in the enactment is outside the net of  
income tax.

GSt, on the other hand, is a transaction-based indirect 
tax. transaction of 'supply' forms the basis of charge. 
However, the term supply appears to be widely defined; 
it is fenced with the requirement of being in the nature of 
sale, lease, exchange, barter, license, etc. in the course 
or furtherance of business. Business has been extended 
to include occasional, set-up related and closure-related 
transactions. The transaction of supply is not significantly 
influenced by the intention behind holding the asset. 
the behavioural aspect may be with reference to the 
contractual terms but not behind the ownership of the 
asset. For instance, GSt may not concern itself with the 
intention behind holding the asset but would lay higher 
emphasis on whether, in fact, the asset was sold or 
not. to elaborate this with an example, a manufacturer 
temporarily leasing an asset during its construction phase 
prior to its set-up may not be considered as generating an 
income from business but reducing its capital expenditure 
(a capital receipt), though such transaction would still be 
liable to GSt. GSt does not treat capital and revenue 
transactions too differently; sale of capital assets (or even 
salvage value), though capital in nature, would be taxable 
under the said law.

on the other hand, income tax permits deduction of bad 
debts since it follows the 'income' approach. as a corollary, 
the write-back of a revenue liability is also income. Since 
the charging event of GSt ends with the completion of 
supply, recovery of the consideration, though relevant 
for income tax, may be inconsequential for GSt. on the 
other hand, there may be certain transactions which are 
supply but may not result in any income to the supplier. 
recovery of costs may not necessarily impact the income 
computation as they are generally netted off, but the very 
same transaction could have implications under GSt 
(say, freight costs).

Schedule i transactions certainly pose a challenge when 
juxtaposed between income tax and GSt. take the 
example of the movement of goods between principal 
and agents. While for income tax this movement would 
not have any implications in either hand, under GSt this 
would be treated as an outward supply from the principal 
to its agent and a corresponding inward supply to the 
agent, akin to a sale and purchase between these parties. 
this would be the case even for a transaction between 
principal and job-worker crossing the statutory threshold. 
the principal would have to forcefully record this as an 
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‘Salaries’ under income tax. the litmus test of master-
servant relationship would be the extent of supervisory 
control of the master over the individual while rendering 
the said service – independence in functioning would 
provide the extent of control exercised by the master 
[Ram Prashad vs. CIT (1972) 86 ITR 122 (SC)]. under 
Income tax, the definition of salary includes wages, 
allowances, accretion to recognised provident funds, etc. 
Though the definition of salary u/s 17(1) does not include 
‘perquisites’ within its fold, it is nevertheless taxable under 
the head ‘Income from salary’ u/s 17(2). The Supreme 
Court in Karamchari Union vs. Union of India (2000) 
243 ITR 143 (SC) stated that the definition of salary itself 
includes any allowance, perquisite, advantage received 
by an individual by reason of his employment. the 
perquisites are valued based on the net benefit being 
provided to the employee (i.e., gross value of benefit 
minus the recoveries, if any).

the above analogy could be extended to GSt in matters 
involving examination of services rendered between the 
employer and the employee in the course of employment. 
From an employee’s perspective, the commissions, 
bonuses, monetary / non-monetary benefits arising on 
account of employment even received after termination 
would be excluded from the net of GSt. But one should 
be cautious to ascertain the capacity under which the 
individual is rendering these services. a director, for 
instance, can hold two capacities – as an employee and 
as a director (agent of the company). Services rendered 
as an agent of the company would not fall within the 
exclusion but those rendered out of a master-servant 
relationship would stand excluded.

under the GSt law both employer and employee are 
treated as related persons in terms of the explanation to 
section 15. Schedule I deems certain services between 
related persons as taxable even in the absence of a 
consideration. therefore, from an employer’s perspective, 
in cases where he is providing services for a subsidised 
charge to an employee on duty (say subsidised rent 
accommodation, transport facility, etc.), there appears to 
be some ambiguity whether such transaction entails GSt. 
this is because Schedule iii excludes services by an 
employee to an employer in the course of, or in relation 
to, employment, but not the reverse.

Certain services by an employer to his employee arise 
on account of the obligations he takes over as part of 
the employment agreement (such as providing rented 
accommodation, transport, medical facilities, etc.). in 

the view of the authors, such activity is in the nature of a 
‘self-service’ and the recovery if any is towards the costs 
of such activity rather than an independent supply, or an 
outward flow of benefit to the employee. We can view this 
as follows:

Monetary salary

+ Non Monetary bene�t

(-) Amount charged by ER

Employment services

ER EE

The employer provides such benefits as a condition 
(express or implied) of the employment. Some activities 
may also be gratuitous / implied in nature, such as serving 
tea during official hours. Some activity may be either 
provided free of cost or chargeable at a subsidised cost 
(factory lunch). The benefits which are made available to 
the individual have emerged from the status of a master-
servant relationship. These benefits are provided by the 
employer as a means for improving efficiency, productivity, 
retention, etc. for his business. though these actions 
provide some benefit to the employee, such benefits 
are not solely for exclusive personal consumption. in 
such cases it can be stated that there is no independent 
supply from the employer to the employee, rather, a non-
monetary benefit provided to the individual. Even in case 
an amount is charged (either at cost or subsidised rate), it 
represents a cost recovery / reduction in the quantum of 
non-monetary benefit, but not a supply.

Such a view resonates from the fact that while computing 
the value of perquisites in the hands of the employee, any 
costs recovered by the employer towards the provision of 
such non-monetary benefit is reduced from the valuation 
of salary. Such costs are not treated as an expense of 
the employee, rather, they are reduced from the gross 
value of monetary benefit received during the course 
of employment. the employer also does not treat this 
transaction as part of his income generation activity but 
considers this a reduction of his salary costs.

We should distinguish the above scenario from a case 
where an employer provides benefits beyond the contract 
of employment, or renders exclusive benefits to individuals 
in their personal capacity.  

Situs perspective
income tax is imposed on income which accrues or arises 
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or is received in india, or deemed to accrue or arise, or 
received in india. the situs of accrual and receipt of 
such income plays an important role in deciding the tax 
incidence under the act. indian income tax follows a 
hybrid of residence and source-based taxation and where 
multiple sources exist, the principle of apportionment 
comes to the fore for taxation. the Supreme Court in 
Ahmedbhai Umerbhai [1950] 18 ITR 472 (SC) held 
that the place of accrual need not necessarily be the 
place where the sale is consummated (i.e., the transfer 
of property in goods takes place) and income can be 
attributed between different places depending on the acts 
committed at these places.

Income tax has a recognised principle of profit attribution 
where cross-border transactions are attributed to each 
nation based on transfer pricing principles (involving 
functions performed, assets employed and risks 
assumed). in Anglo-French Textile Company Ltd. vs. 
Commissioner of Income-tax [1954] 25 ITR 27 (SC), 
the Court stated that sale is merely a culmination of all 
acts to realise the profit earned therefrom. The terms 
accrue and arise themselves have an inherent principle of 
apportionment within them and in the absence of a specific 
statutory provision (as it was then), general principles of 
apportionments would be applicable; of course, subject to 
application of international treaty covenants.

GSt, on the other hand, taxes all supplies in their entirety 
even if such supply takes place partly in india (section 
5-14 of the IGST Act). Being a transaction-based levy, the 
trigger of supply takes place in terms of the place of supply 
provisions. unlike the income tax law, the place of supply 
would be the particular place as stated in the statute 
(rather than a spread) which would closely replicate the 
place of probable consumption of the goods or services. 
place of supply cannot be spread across geographies 
and subjected to apportionment principles. For example, 
the indian branch of a foreign bank may be contracting for 
banking and financial services with a multinational group 
directly but with active assistance from its headquarters 
outside India. Income tax would require the profit from 
this activity to be attributed to all the relevant jurisdictions 
based on a functional analysis, but GSt would treat this 
contractual consideration as taxable entirely in india.  
it’s a different matter that the headquarters may separately 
raise a GST invoice on the branch office to recover  
its costs.

IGST law has specific provisions for identifying the 
location of supplier or recipient based on the business 

establishments across jurisdictions. the term ‘business 
establishment’ is defined to involve people, places and 
permanence and it forms the basis to decide the location of 
supplier or recipient (usually residence-driven). the terms 
‘business establishment’ and ‘permanent establishment’ 
(business connection) are on similar platforms to some 
extent. ‘permanent establishment’ also uses these 
three parameters (such as a Fixed place pe, Service 
pe, equipment pe, etc.) to decide the extent of income 
attributable to a jurisdiction. the variance is because (a) 
Income tax has already experienced significant evolution 
with changing business dynamics due to which the 
permanent establishment concept is quite enlarged to 
agency functions, etc.; (b) income tax does not treat the 
condition of permanence, place or people as cumulative 
and has, over the years, diluted this to significant economic 
presence (say, presence of internet users). it may not be 
totally incorrect to say that ‘business establishment’ under 
GSt would necessarily entail a permanent establishment 
for the overseas enterprise under income tax, but the 
reverse may not always be true.

b) COllECTiOn OF TAX
income tax is an annual tax. it is imposed for each year 
called the assessment year based on the income which 
is accrued or received in the preceding year (called 
previous year). Section 4 of Income tax prescribes a 
unique methodology of taxing income of a particular year 
(previous year) in the subsequent assessment year. taxes 
paid during the previous year take the form of advance 
tax and the tax paid during the assessment year is termed 
as final self-assessed tax. The liability to charge arises 
not later than the close of the previous year but the liability 
to pay tax is postponed based on the rates fixed by the 
yearly Finance act after the close of the previous year.

the Supreme Court in CIT vs. Shoorji Vallabhdas & Co. 
[1962] 46 ITR 144 (SC) held:

‘income-tax is a levy on income. no doubt, the income-
tax act takes into account two points of time at which the 
liability to tax is attracted, viz., the accrual of the income or 
its receipt; but the substance of the matter is the income. 
if income does not result at all, there cannot be a tax, 
even though in book-keeping an entry is made about a 
“hypothetical income” which does not materialise. Where 
income has, in fact, been received and is subsequently 
given up in such circumstances that it remains the income 
of the recipient, even though given up, the tax may be 
payable. Where, however, the income can be said not 
to have resulted at all, there is obviously neither accrual 
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nor receipt of income, even though an entry to that effect 
might, in certain circumstances, have been made in the 
books of account.’

Similarly in CIT vs. Excel Industries 2013 38 taxmann.
com 100 (SC) and Morvi Industries Ltd. vs. CIT 
(Central), [1971] 82 ITR 835 (SC) the Court considered 
the dictionary meaning of the word ‘accrue’ and held that 
income can be said to accrue when it becomes due. it was 
then observed that: ‘....... the date of payment ....... does 
not affect the accrual of income. the moment the income 
accrues, the assessee gets vested with the right to claim 
that amount even though it may not be immediately’.

GSt is a transaction-based tax with reporting and tax 
payments being made on a monthly basis. time of supply 
provisions (sections 12 and 13) fix the relevant month 
in which taxes are payable. the leviability of GSt is on 
supply of goods / services and charge of tax is applicable 
even on an agreement of supply (section 7). In view 
of this, goods sold but rejected on quality parameters 
prior to its acceptance itself, may be a supply in terms 
of section 7 but would certainly not be an income to the 
taxpayer. For example, the taxpayer has removed goods 
on 31st January for sale which are subject to quality 
approval at the customer's end for payment; this would 
be a supply for the taxpayer for the month of January 
but would be income for the very same taxpayer only 
when the goods are accepted by the customer and the 
right to receive the consideration comes into existence 
in favour of the supplier. it would be a different case that 
in case of rejection the taxpayer can seek a refund of 
the GSt already paid, but one would appreciate that the 
GSt law is distinct insofar as it imposes taxes and then, 
subsequently, grants refund, while income tax would 
refrain from imposing tax itself.

under income tax the year of accrual (other than 
specified exceptions) determines the relevant 
assessment year. importantly, each assessment year is 
a water-tight compartment and accruals pertaining to a 
particular assessment year have to be considered in the 
computation of income tax for that year only and cannot 
be adopted in any other assessment year. this is because 
income tax is a single tax (refer preceding discussion) of 
an assessment year and can be determined only when all 
incomes are reporting in tandem. But GSt is a transaction 
tax and reporting of each transaction is independent 
of the other. GSt, hence, has this peculiar feature of 
permitting transactions of a tax period to cross over to 
other tax periods and even financial years. Reporting of 

transactions in subsequent periods is not fatal to taxation 
as each transaction is independent and does not impact 
the overall taxability.

C) DEDuCTiOnS / bEnEFiTS
income tax law is required to grant deduction of expenses 
or costs as a matter of statutory limits and Constitutional 
mandate. this is because the entry for taxation in terms 
of entry 82 is with reference to income and not receipts 
(for example, income by way of diversion of overriding 
title would not be income in its true sense though it may 
be received by the taxpayer). Section 28 levies a tax on 
the ‘profit and gains’ from business, section 45 taxes 
capital ‘gains’, etc.; no doubt, the legislature exercised 
its liberty in denying certain deductions (penal expenses) 
and limiting the quantum of deductions (30% deduction 
in case of house property income), but the law is drafted 
to ascertain the income and not the gross receipts of 
a taxpayer. as a consequence, it may not be illegal for 
assessing officers to grant deduction of expenses from 
the records available even if the same were not availed 
by the taxpayer.

GSt also grants a deduction in the form of input tax credit 
– this benefit does not emerge from the Constitution but 
from the underlying principle of value-added taxation and 
statutory provisions made therefrom. the legislature has 
a wider latitude insofar as barring input tax credit on certain 
inputs (such as motor vehicle, building / civil structures, 
etc.) as part of legislative liberty and one cannot question 
this discretion. a theoretical understanding of the statute 
may also suggest that the legislature may have the 
discretion to deny all input tax credit if it decides to do so 
as a matter of policy. Given this, it may not be imperative 
for the assessing authority to grant input tax credit if such 
a claim has not been put forward. the statute believes that 
unavailed input tax credit represents a tax burden passed 
on to the next person in the value-chain and hence there 
is no obligation to grant input tax credit suo motu while 
performing an assessment.

as regards the scope of deductions, both these laws seem 
to have reconciled on the principle of business purpose. 
income tax permits deductions of business expenses 
while calculating profits and gains from business or 
profession. Apart from specific deductions, there is also 
a residuary category for claiming deduction of business 
expenses u/s 37. GST has also followed a similar path 
and granted benefit of input tax credit on most business 
inputs / expenses. Both the Income tax deduction and GST 
credit are fettered with respective ancillary conditions, 
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but these laws seem to have aligned themselves as a 
matter of principle. Therefore, a disallowance u/s 37 on 
personal expenses may also result in a corresponding 
disallowance of input tax credit and vice versa. on the 
capital assets front, while income tax grants depreciation 
on ownership and use of assets, GSt does not concern 
itself with ownership of assets and mere business use 
would be sufficient for claim of input tax credit.

D) PROCEDuRES
Under Income tax the law prevailing as on the first day 
of an assessment year would be the relevant law for 
taxability, but in the case of GSt the law prevailing as 
on the date of the transaction would be the basis of 
chargeability.

income tax has adopted a concept of self-assessment on 
an annual basis. Being a Central legislation, state-level 
reporting is not relevant and entity-level compliance has 
to be performed. GSt has adopted a monthly assessment 
methodology with registration-level compliance for each 
State, respectively. this makes GSt data much more 
granular in comparison to the income tax data collation.

on the assessment front, income tax has a tested system 
of summary assessment, scrutiny assessment, best 

judgement assessment, reassessment, review, etc. a 
taxpayer can be assessed multiple times for the same 
assessment year. GSt has adopted a hybrid system of 
adjudication and assessment (borrowed partially from 
excise and Vat laws). unlike income tax where the 
assessment involves both fact-finding and adjudication of 
law, GST has kept the fact-finding exercise under audit 
procedures which is independent of legal adjudication 
(show cause proceedings) and probably performed by 
different officers.

ConCluSIon
income and GSt certainly meet and part at multiple 
points. this diversity would cause variance in differential 
tax treatments and hence need careful examination. 
Supply may or may not be backed by an income and 
similarly an income may or may not arise from a supply. 
With increasing interchange of information of GSTR9/9C 
and income tax return (comprising the p&l and balance 
sheet) between Government departments, it is expected 
that taxpayers should reconcile these variances as a 
matter of preparedness before assessing authorities under 
both laws. it is suggested that Government implement 
exchange programmes among tax departments for 
field formations in order to effectively administer these  
tax laws. 

In individuals, insanity is rare; but in groups, parties,  
nations and epochs, it is the rule —  Friedrich Nietzsche

The most difficult thing is the decision to act, the rest is merely tenacity. The fears 
are paper tigers. You can do anything you decide to do.  

You can act to change and control your life;  
and the procedure, the process is its own reward —  Amelia Earhart

If a work of art is rich and vital and complete, those who have artistic instincts will 
see its beauty, and those to whom ethics appeal more strongly than aesthetics will 

see its moral lesson. It will fill the cowardly with terror, and the unclean will see in it 
their own shame —  Oscar Wilde
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rECEnT DEVEloPMEnTS In GST

(Recent Developments in GST is a new feature starting 
this month. It will cover select important proposals, 
notifications, amendments, circulars, advance rulings, 
etc. in the field of Goods and Services Tax. The column 
by the same authors titled ‘VAT’ is discontinued)

DECISIonS TaKEn In 39TH MEETInG oF 
GST CounCIl
the GSt Council, on 14th march, 2020, took several 
important decisions. here are some key ones:

®  the e-invoice and Qr code requirement deferred to 
1st october, 2020. [Notification Nos. 13/2020 and 14/2020 
dated 21st March, 2020.]
®  new returns implementation also deferred to 1st 

october, 2020.
®  Date of filing Annual Return in Form GSTR9 and Audit 
Reconciliation Statement in GSTR9C for F.Y. 2018-19 
extended till 30th June, 2020. [Notification No. 15/2020 
dated 23rd March, 2020.]
® new facility to ‘Know your Supplier’ to be introduced 
on site.
® Restrictions to be brought in on passing of ITC in case 
of new registrations.
®  Time for filing applications for revocation of cancellation 
of registrations to be extended till 30th June, 2020 for all 
cancellation orders passed on or before 14th march, 2020.
® Refund claims allowed across financial years to 
facilitate exporters.
®  extension of present exemptions from iGSt and Cess 
on the imports made under the aa/epCG/eou schemes 
extended up to 31st march, 2021.
®  Special procedure for corporate debtors under the 
provisions of the IBC, 2016 who are undergoing the 
Corporate insolvency resolution process so as to enable 
them to comply with the provisions of GST laws during the 
Cirp period.
® Finalisation of e-Wallet scheme up to 31st march, 2021.
®  A few changes are also proposed in the GST rates.

CIrCularS 
(a) apportionment of itC in cases of business 

reorganisation u/s 18(3) of the CGST Act read with Rule 
41(1) of the CGSt rules.
[Circular No. 133/03/2020 dated 23rd March, 2020.]
(b) Appeals during non-constitution of the Appellate 
tribunal.
[Circular No. 132/02/2020 dated 18th March, 2020.]
(c) Special procedure for corporate debtors under the 
provisions of the IBC, 2016 undergoing the Corporate 
insolvency resolution process.
[Notification No. 11/2020 Central Tax dated 21st March, 
2020 and Circular No. 134/04/2020 dated 23rd March, 
2020.]

CGST rulES aMEnDMEnTS
(i) procedure for reversal of itC in respect of capital 
goods partly used for affecting taxable supplies and partly 
for exempt supplies under rule 43(1)(c).
[Sub-Rule amended w.e.f. 1st April, 2020. See Notification 
No. 16/2020 dated 23rd March, 2020.]
(ii) GSTR9C (furnishing of audited annual accounts and 
reconciliation statement) for F.Y. 2018-19 applicable to 
only those registered persons whose aggregate turnover 
during F.Y. 2018-19 has exceeded Rs. 5 crores.
[Amendment to Rule 80(3) of CGST Rules, 2017.]
(iii) Ceiling to be fixed for the value of export supply for the 
purpose of calculation of refund on zero-rated supplies.
[Amendment to Rule 89 of CGST Rules, 2017.]
(iv) to allow for sanction of refund in both cash and credit 
in case of excess payment of tax.
[Amendment to Rule 92 of CGST Rules, 2017.]
(v) To provide for recovery of refund on export of goods 
where export proceeds are not realised within the time 
prescribed under FEMA.
[New Rule 96B inserted in CGST Rules, 2017.]
(vi) to operationalise aadhaar authentication for new 
taxpayers.
[Sub-Rule 4A inserted in Rule 8 of the CGST Rules, 2017 
w.e.f. 1st April, 2020. Rule 9 and Rule 25 also amended 
from the same date.]
 
rElIEF MEaSurES
a press release dated 24th march, 2020 announced 

G.G. GOYAL 
Chartered accountant

C.B. THAKAR 
advocate
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certain relief measures relating to statutory compliances 
in view of CoVid-19:
1.  Those having aggregate annual turnover less than Rs. 
5 crores can file GSTR3B due in March, April and May, 
2020 by the last week of June, 2020. no interest, late fee 
or penalty to be charged.
2.  Others can file returns due in March, April and May, 
2020 by the last week of June, 2020 but the same would 
attract reduced rate of interest @ 9 % per annum from 
15 days after due date (current interest rate is 18 % per 
annum). No late fee and penalty to be charged if complied 
before / till 30th June, 2020.
3.  Date for opting for composition scheme is extended 
till the last week of June, 2020. Further, the last date for 
making payments for the quarter ending 31st march, 2020 
and filing of return for 2019-20 by the composition dealers 
will be extended till the last week of June, 2020.
4.  Due date for issue of notice, notification, approval 
order, sanction order, filing of appeal, furnishing of return, 
statements, applications, reports, any other documents, 
the time limit for any compliance under the GSt laws 
where the time limit is expiring between 20th march, 2020 
and 29th June, 2020, shall be extended to 30th June, 2020.
5.  Necessary legal circulars and legislative amendments 
to give effect to the aforesaid GST relief shall follow with 
the approval of the GSt Council.

InTErEST on nET CaSH lIaBIlITY
one of the important decisions taken at the 39th meeting 
of the GSt Council is about liability to pay interest by 
registered persons. Under the GST laws, interest is levied 
u/s 50 of the CGSt act. Section 50 reads as under:
 
‘(1) Every person who is liable to pay tax in accordance with 
the provisions of this Act or the rules made thereunder but 
fails to pay the tax or any part thereof to the Government 
within the period prescribed, shall for the period for 
which the tax or any part thereof remains unpaid, pay, 
on his own, interest at such rate, not exceeding eighteen 
per cent., as may be notified by the Government on the 
recommendations of the Council.

(2) The interest under sub-section (1) shall be calculated 
in such manner as may be prescribed from the day 
succeeding the day on which such tax was due to be paid.

(3) A taxable person who makes an undue or excess 
claim of input tax credit under sub-section (10) of section 
42, or undue or excess reduction in output tax liability 
under sub-section (10) of section 43, shall pay interest 
on such undue or excess claim, or on such undue or 

excess reduction, as the case may be, at such rate not 
exceeding twenty-four per cent, as may be notified by the 
Government on the recommendations of the Council.’

the issue arose mainly on the interpretation of section 
50(1) which contemplates the levy of interest on failure to 
pay tax within the prescribed period. the GSt authorities 
interpreted the above section to mean that interest is 
payable on gross outward liability.

Due to adjustment of ITC against outward liability, the 
actual cash payment may be nil or less than the outward 
liability. however, the authorities (mis)interpreted this 
to levy interest on gross outward liability, i.e., without 
adjustment of itC, for delayed period.

The matter had gone to different High Courts. The 
Telangana High Court in the case of Megha Engineering 
& Infrastructures Ltd. (2019-TIOL-893-HC Telangana-
GST) upheld the view of the GSt authorities. the Court 
was of the opinion that itC becomes due to the taxable 
person upon filing return and not before. Therefore, the 
Court held that the gross tax remained payable till the 
filing of return and, accordingly, upheld interest liability on 
gross outward liability.

However, the Madras High Court took a different view 
in the case of Refex Industries Limited (2020-TIOL-
382-HC-Mad-GST) and, considering the amendment in 
section 50(1), held that the interest is payable on cash 
payment and not on the itC component.

in the CGSt act an amendment has been effected in 
section 50(1) by inserting the following proviso in 2019; 
it reads as under:

‘Provided that the interest on tax payable in respect of 
supplies made during a tax period and declared in the 
return for the said period furnished after the due date 
in accordance with the provisions of section 39, except 
where such return is furnished after commencement of 
any proceedings under section 73 or section 74 in respect 
of the said period, shall be levied on that portion of the tax 
that is paid by debiting the electronic cash ledger.’

However, the said section has not yet been brought 
into operation. therefore, confusion prevailed, more 
particularly about the period up to implementation of the 
above proviso as there is no mention about the date of 
application of the same. Besides, although the proviso 
debars the application of the said proviso in case of 
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proceedings under sections 73 and 74, it is felt that there 
should not be such exclusion in the matter of interest.

In its above meeting, the GST Council has taken the 
decision to make interest payable on net cash liability 
and also clarified that the said position will apply from  
1st July, 2017.

ConCluSIon
the above decision about interest is most welcome and 
has been long awaited. Taxable persons have already 

started receiving notices for huge amounts as per interest 
calculated on gross liability. However, now the issue 
has been cleared and will bring much-awaited respite to 
taxable persons.

Keeping in view the intention of charging interest on net 
cash liability, it is also expected that the said position will 
be made applicable even if the proceedings are u/s 73 or 
74. We have to wait for the actual provision for clarity. The 
authorities should bring in the provision concerned or make 
necessary changes in the above proviso at the earliest. 

You can see the agenda behind the rhetoric when profits are called  
“unconscionable” but taxes never are, even when taxes take more than half of what 

someone has earned, or add much more to the prices  
we have to pay than profits do —  Thomas Sowell
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reCent deCisions–indireCt taxes

puloma dalal i Jayesh GoGri i mandar telanG 

Chartered accountants

part a iService Tax 

i. HiGH Court

[2019 (29) GSTL 199 (Mad.)]
Shanmugasundaram vs. Assistant Commissioner 
of C.Ex., Karur
Date of order: 15th July, 2019
 

recovery proceedings cannot be initiated where 
the order passed by Commissioner (appeals) has 
not been served to the petitioner

FaCts
recovery was initiated by the department even though 
the petitioner had not received the order passed by the 
Commissioner of Customs and Central excise (appeals). 
the disposal of the appeal came to the knowledge of  the 
assessee only when the assessing authority approached 
the assessee and initiated coercive action for recovery of 
service tax and penalty. there was no acknowledgement 
from the postal department for service of the order upon 
the petitioner. Hence, the writ petition was filed.

Held
the hon’ble madras high Court provided relief to the 
petitioner by allowing him to file an appeal challenging 
the order of the Commissioner (appeals) dated 28th 
September, 2009 within a period of four weeks. the 
assistant Commissioner was directed to keep the 
recovery proceedings in abeyance for eight weeks from 
the date of the high Court’s order. Further, the tribunal 
was directed to hear and dispose of the case once the 
appeal was filed within the stipulated time.

[2019 (28) GSTL 545 (Mad.)]
Vendhar Movies vs. Jt. Dir., DG of GST  
Intelligence, Chennai
Date of order: 16th April, 2019
 

permanent / perpetual transfer of copyright is 
outside the purview of service tax. assignment of 
copyright cannot be equated with relinquishment

FaCts
the petitioners entered into various agreements with 
distributors, exhibitors and television channels for 
assignment of exclusive rights for broadcast and exhibition 
of various cinematographic films, both produced as well as 
purchased by them. the rights so assigned were perpetual 
in nature, conferred permanently and absolutely without 
any restriction or limitation.

Show cause notices / orders-in-original were issued 
by the Service tax department disputing the nature of 
the transfer of copyright on the basis that only specific 
copyrights were assigned and that other copyrights were 
retained in the same cinematographic films. Besides, the 
rights were assigned for 99 years. therefore, the transfer 
was ‘temporary’ in nature, attracting service tax. The 
Department also relied upon the judgment of AGS 
Entertainment Pvt. Ltd. [2013 (32) STR 129 (Mad.)] 
to substantiate its contentions. the department further 
contested that the agreement entered into between 
the parties for transfer of copyright contains the word 
‘revocable’. therefore, the agreements were only a 
sham, designed to camouflage, and the true intent of the 
petitioners was to enter into a temporary transaction.

While examining the impugned show cause notices and 
the orders-in-original, the Hon’ble High Court specifically 
clarified that the same were taken up since the stand 
taken in such show cause notices and orders-in-original 
were not in consonance with the Finance act, 1994 or 
the Copyright act, 1957. Besides, the Court was not 
concerned with any factual particulars, except for the 
limited purpose of appreciating and adjudicating upon the 
legality of the impugned notices and orders.

Held
the hon’ble madras high Court concluded that perpetual 
transfer or a transfer for 99 years is permanent in nature 
as it is in excess of the period of 60 years as set out 
under the Copyright act. as regards the usage of the term 
‘revocable’, it was solely restricted to those situations 

1
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where the consideration for the right was not fully remitted 
by the purchaser. the interpretation accorded by the 
department was wholly misconceived as section 21 of 
the Copyright act itself uses the phrase ‘all or any of the 
rights comprised in the copyrights in the work’. therefore, 
copyright in work may either comprise of ‘single right’ or 
‘bundle or rights’, some may be relinquished and others 
pursued and survive and, thus, the transaction clearly 
stands outside the ambit of service tax. the department 
was given directions to initiate proceedings afresh in 
accordance with section 73 of the Finance act, 1994 after 
considering the observations of the Court.

ii.  triBunal

[2020-TIOL-349-CESTAT-Mad.]
M/s Altom and D India Limited vs.  
Commissioner of Central Excise and Service Tax
Date of order: 12th December, 2019

CenVat credit of service tax on group mediclaim 
policy of employees and their dependants is 
allowed

FaCts
a show cause notice was issued disallowing input tax credit 
on the group mediclaim policy for employees and their 
dependants on the grounds that the same had no nexus 
with the manufacture or clearance of final products or with 
the provision of output service by the assessee. It was 
alleged that such services were intended for the personal 
consumption of the employees and so were ineligible.

Held
the tribunal, relying on the decision in the case of  
M/s. Ganesan Builders Ltd. vs. Commissioner of 
Service Tax, Chennai [2018-TIOL-2303-HC-Mad-ST] 
held that the denial of CenVat credit on group medical 
insurance policy on the dependants of employees is bad 
and consequently the credit is allowed.

[2020-TIOL-350-CESTAT-Del.]
M/s Prakash Associates vs. Commissioner of CGST
Date of order: 18th December, 2019

In absence of a definite consideration defined in 
the contract of service, the demand of service tax 
on any income received is not justified

FaCts
the assessee is engaged in the collection of toll and 

royalty on behalf of the State and Central Governments. 
the consideration is a lump sum amount for the given 
period. In such activity, the assessee may either collect 
more amount than the bid amount and make a profit in the 
process, or may also incur a loss by collecting less amount. 
the revenue is of the view that any surplus amount 
collected would be commission earned for providing toll / 
royalty collecting service to the Government and as such 
is liable to tax. The demand being confirmed, the present 
appeal was filed.

Held
The Tribunal primarily noted that there is no defined 
consideration. Consideration is an essential element or 
pre-requisite in a contract of service. under the contract, 
the assessee is not entitled to retain any amount by way 
of commission, irrespective of the total royalty amount 
collected. the assessee would incur losses in some years 
or earn profits in some and therefore the understanding 
is on principal-to-principal basis. therefore, the demand 
is not sustainable.

[2020-TIOL-255-CESTAT-Hyd.]
Bharat Heavy Electricals Ltd. vs. Commissioner 
of Central Tax
Date of order: 23rd December, 2019

there is no provision in law for refund of unutilised 
input tax credit in cash

FaCts
the assessee is a public sector company engaged in 
manufacturing various products and avails benefit of 
CenVat credit. upon introduction of GSt, the assessee 
migrated to the new regime from the erstwhile service tax 
and Central excise regime. as per the new provisions, 
CenVat credit lying in balance at the time of transition 
could be taken as input service credit and utilised 
accordingly. as on June, 2017 the credit of education 
Cess, Secondary and higher education Cess, Swachh 
Bharat Cess and Krishi Kalyan Cess was lying unutilised. 
A refund application was filed u/s 11B of the Central Excise 
act, 1944. the application was rejected by the original 
authority on the ground that there was no legal provision 
under which refund could have been sanctioned.

Held
the tribunal primarily noted that section 11B allows refund 
of duty paid and not of CenVat credit. there is no scheme 
under which CenVat credit can be refunded except 
under rule 5 of CenVat Credit rules, 2004 in respect of 
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CenVat credit utilised in manufacture of exported goods 
or exported services. thus, there is no provision in law 
where CenVat credit can be refunded in cash.

[2019 (31) GSTL 102 (Tri. Mum.)]
Executive Engineer, Nagpur vs. Commissioner 
of C.Ex. & Cus., Nagpur
Date of order: 13th December, 2018

service provider being a government department 
not liable for imposition of penalty under sections 
77 and 78 of Finance act, 1944. non-payment 
caused by lack of understanding and absence of 
motive

FaCts
the appellant, a department of the Government of 

maharashtra, fabricates and erects gates of various types 
and carries out inspection of ‘parts of gate’ manufactured 
by outside entities. the appellant collected inspection 
charges along with service tax, which was not deposited 
with the Government. Penalties under sections 77 and 
78 of the Finance act, 1944 were imposed. It was the 
contention of the appellant that the activity undertaken by 
them is not a taxable service.

Held
It was held that service tax collected must be deposited 
with the government irrespective of whether the services 
provided are taxable or not. however, the appellant being 
a department of the Government of maharashtra, owing 
to lack of understanding and absence of motive, penalties 
under sections 77 and 78 of the Finance act, 1994 were 
set aside.

6
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part C iGOODS aND ServiceS Tax (GST) 
puloma dalal i Jayesh GoGri i mandar telanG   

Chartered accountants

i.  HiGH Court

[2019 (31) GSTL 397 (Ker.)]
Relcon Foundations (P) Ltd. vs. Asst. State Tax 
Officer, Kasargod
Date of order: 8th November, 2019

Goods and vehicle cannot be detained or seized 
on the ground of non-filing of Form GSTR1 and 
Form Gstr3B

FaCts
The writ petition was filed against the order for detention 
and notice proposing confiscation of goods belonging to 
the petitioner which were detained in transit on the ground 
of non-filing of Form GSTR1 and Form GSTR3B.

Held
The Hon’ble High Court of Kerala held that non-filing of 
Form GStr1 and Form GStr3B cannot form the basis 
for issue of an order for detention of goods u/s 129 as 
well as notice proposing confiscation of the goods, since 
the ingredients of the offence covered u/s 130 were not 
satisfied in the instant case.

[2019 (31) GSTL 60 (Guj.)]
Thermax Ltd. vs. Union of India
Date of order: 11th February, 2019

Central excise duty paid erroneously should be 
treated as voluntary deposit and refund thereof 
should be made in cash during Gst regime instead 
of crediting it in CenVat account

FaCts
the petitioner exported boilers and therefore claimed 
rebate of excise duty which was not required to be paid. 
the rebate claim was rejected by the revisional authority; 
however, on the ground that Government cannot retain an 
amount which is not due to it, it was directed to re-credit 
the amount in the petitioner’s CenVat credit account. 
however, with the introduction of GSt, the CenVat 
credit account has become redundant, and therefore, the 
petitioner contested that CenVat credit should have been 
paid in cash.

Held
the hon’ble Court held that duty which was not required to 
be paid needs to be treated as a voluntary deposit. hence, 
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the Court relied on section 142(3) of the CGSt act and 
directed the sanctioning authority to refund the amount 
of duty, which was erroneously paid, in cash instead of 
crediting the same in the petitioner’s CenVat account.

ii.  adVanCe rulinGs

[2019 (31) GSTL 554 (AAR-GST)]
In Re. Maarq Spaces Pvt. Ltd.
Date of order: 30th September, 2019

supply of services by way of development of land 
provided under a joint development agreement 
where the title of the land rests with the landowner, 
shall be liable for Gst and the value of supply shall 
be the total revenue share as per provisions of 
rule 31 of the CGst rules, 2017

FaCts
the applicant, a private limited company engaged in 
the business of property development, entered into a 
joint development agreement with the landowners for 
development of plots which included survey of land, 
clearing and levelling the site, laying sewage / water 
pipelines, etc. the revenue accrued from the sale of the 
plots was agreed to be shared amongst the landowners 
and the applicant in the ratio of 75% for the landowners 
and 25% for the applicant.

the applicant sought advance ruling in respect of two 
questions: whether the activity of land development along 
with sale of land is a taxable supply, and if such activity 
is a taxable supply, whether provisions of rule 31 are 
applicable in ascertaining the value of the land and supply 
of service. the applicant submitted that as per section 
2(30) of the CGST Act, 2017 defining composite supply, 
the sale of land being the principal supply and land and 
developmental activity being incidental to the sale of land, 
the transaction undertaken by the applicant is excluded 
from the scope of ‘supply’ under entry no. 5 of Schedule 
III. however, if at all the transaction attracts GSt, then the 
value can only be determined as per rule 31 of the CGSt 
rules, 2017.

Held
the authority of advance ruling, placing reliance on the 
salient provisions of the agreement, inferred that the 

activity actually carried out by the applicant is that of 
development of land and not sale of land. the provisions of 
the agreement clearly indicate that the applicant had a right 
only over the share of revenue from the sale of the plot 
of land and not over the land. as the applicant cannot be 
considered as the owner of the plot, the transaction cannot 
be considered as ‘sale of land’; therefore, it is not covered 
under entry no. 5 of Schedule III of the CGSt act, 2017.

thus, the activities undertaken by the applicant as 
provided in the agreement amount to supply of service 
to the landowners and are a taxable supply under GSt. It 
was further inferred by the authority that rule 31 applies 
in the instant case and the taxable value of the supply of 
services by the applicant to the landowners is equal to the 
consideration received by the applicant, i.e., 25% of the 
sale value of the plots.

[2019 (31) GSTL 154 (AAR - West Bengal)]
Rabi Sankar Tah
Date of order: 21st October, 2019

Co-owner’s share of rental income in jointly-owned 
property cannot be clubbed for determining the 
threshold limit for Gst registration

FaCts
the applicant, one of the co-owners of a jointly-owned 
property, received his share of rental income. the total rent 
received by all co-owners together exceeded the threshold 
limit for obtaining GSt registration u/s 22(1) of the CGSt 
act, 2017 but the share of each of the three co-owners 
did not cross the said threshold limit. the applicant sought 
advance ruling on whether he and the other two co-owners 
were to be treated as an association of persons (aoP) or a 
body of individuals and, therefore, were a ‘person’ defined 
u/s 2(84) of the GSt act and liable for GSt registration.

Held
the authority of advance ruling relied on the ruling of 
Elambrancheri Khaldoon, 2018 (18) GSTL 152 (AAR 
- GST) and held that the co-owners of the property 
cannot be treated as an aoP when income from renting 
was separately ascertained and assessed for income 
tax individually in the hands of each co-owner. thus, the 
threshold limit is to be ascertained separately, depending 
on the individual gross turnover for GSt registration. 
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seCurities laws

seBi’s reCent orDer on insiDer traDinG –  
interestinG issues

SeBi recently passed an interim order in an alleged 
case of insider trading and ordered impounding of profits 
running into several crores of rupees, along with interest 
on it. this order was apart from other adverse directions 
in the form of restrictions and also such further other 
action that may be initiated later in the form of penalty, 
etc. While the order by itself has several points which are 
analysed here, there are certain other issues arising out 
of this order, as also a settlement order in a related matter 
of the company, which also need a look.

insider trading is something that every securities regulator 
across the world seeks to prevent and strictly punish and, 
as an offence, stands second perhaps only to blatant 
market manipulation. insider trading is a breach of trust 
by insiders with shareholders and the public generally and 
by itself also leads to loss of faith in stock markets. When 
persons are placed in positions of power and access to 
sensitive information, they are duty-bound not to profit 
illegitimately from it. if, for example, a Chief Financial 
Officer learns something from sensitive information 
relating to accounts / finance made available to him due 
to his position of power and trust, he is duty-bound not 
to exploit it for his personal profit. For instance, if he 
comes to know that his company has made substantial 
profits, he is expected not to buy shares based on this 
information that is not yet public and also not to share 
such information.

the offence of insider trading – whether dealing on the 
basis of such unpublished sensitive information or sharing 
such information – is so difficult to prove, that the law has 
been drafted very widely and presumptively. many aspects 
are presumed in law even if some of these presumptions 
can be rebutted by persons accused of insider trading. 
the tools of punishment for insider trading available with 
SEBI are varied and far-reaching. The profits made can be 
disgorged, penalty up to three times the profits made, or 
rs. 25 crores, whichever is higher, can be levied, the guilty 
persons can be debarred from capital markets and so on.

let us examine and analyse a recent order which is a 
good test study of how the legal concepts are applied in 
an actual case (order no. Wtm/Gm/iVd/55/2019-20 in 
the matter of pC Jeweller limited, dated 17th december, 
2019).

BasiC FaCts
SEBI has made certain allegations of findings relating to 
this listed company, pC Jeweller limited (‘pC Jeweller 
/ Company’). These allegations of findings are given 
below as the basic facts and then we will see how 
SeBi established the guilt of insider trading, how the 
alleged illegitimate profits from insider trading have been 
calculated and what initial directions have been issued.

to broadly summarise, the company had proposed a 
substantial buyback of its shares and obtained approval 
of its board of directors. the announcement resulted 
in a sharp rise in its share price. later, however, when 
the company approached the lead banker / lender for 
approval, it was rejected. The rejection was reconfirmed 
when the lender was approached a second time. 
Consequently, the company had no choice but to 
withdraw the buyback decision. in the meanwhile, during 
this period certain insiders not only sold shares in the 
company at the then ruling high price but even squared 
off certain buy futures and also entered into fresh sell 
futures. each of these resulted in the insider allegedly 
avoiding significant loss and even profited. The buy / 
long future was for purchase of shares and if squared off 
at the ruling high price, it saved the insider from suffering 
loss that would have arisen when the share price fell 
after the announcement of withdrawal of the buyback 
decision. Similarly, the put option was for sale of shares 
at the ruling high price and when squared off when the 
price fell, profits were made.

Several issues arose. Whether the company should have 
initiated the buyback proposal without duly disclosing that 
it was subject to approval of lenders? Whether this was 

jayant m. thakur
Chartered accountant
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a case of insider trading and, if yes, what action should 
be taken?

The following are some specific facts as per findings in this 
interim order (note that the interim order is issued without 
giving parties a hearing, which is given after the order 
and which may result in modification of facts / directions):

(i)  there were two directors who were brothers and 
promoters. there was another brother who was ex-
Chairman. there were certain relatives of such persons 
who were the sons and wives of such sons. there was 
also a private limited company (Qdpl) in which a family 
member held 50% shares. one of the brothers passed 
away by the time this order was passed;
(ii)  the company initiated the buyback proposal on 
25th april, 2018 after internal discussions followed 
by discussions with auditors and merchant bankers. 
thereafter, it convened a Board meeting on 10th may, 
2018 when the Board approved the buyback;
(iii)  The buyback proposed was at a significant price and 
of a significant amount. It was for 1.21 crore shares at a 
price up to rs. 350 (the ruling market price of shares just 
before the Board meeting was about rs. 216). the total 
buyback consideration would have been approximately 
rs. 424 crores;
(iv)  the company also had in the meantime initiated 
approval of shareholders for the buyback through postal 
ballot. however, it appears that the outcome of the voting 
of the ballot was not announced, although it appears that 
more than 99% of votes were in favour of the buyback;
(v)  however, on 7th July, 2018, the lead banker rejected 
the request to allow the buyback of shares. a request to 
reconsider was also rejected. Consequently, the company 
convened a Board meeting on 13th July, 2018 to withdraw 
the buyback proposal and duly announced the decision;
(vi)  Certain relatives of the promoter-directors and Qdpl 
(the private company in which a relative held 50% shares) 
entered into certain transactions during the time after the 
announcement of the buyback proposal but before the 
announcement regarding the withdrawal of the buyback. 
Fifteen lakh shares were sold. a long position in futures  
of 2.25 lakh shares was squared off by a similar put 
future. a fresh short position of three lakh shares was also 
entered into.

FinDinGs BY seBi
SEBI made the following findings in its interim order: 
the relations and transactions between the promoter-
directors and the relatives / Qdpl who traded in the 
shares / futures were laid down in detail. these relatives 

/ QDPL were thus held to be insiders / beneficiaries of 
inside information. the timing of the transactions was 
specified as being during the time after the buyback was 
announced and information about the rejection by the 
lead banker, but before the time when the announcement 
of withdrawal of buyback was published.

SeBi worked out the notional gains / losses avoided 
by such transactions by taking the price when such 
transactions were undertaken and the price quoted in the 
markets after the announcement of withdrawal of buyback 
was made. this was calculated at about rs. 7.10 crores. 
to this, interest @ 12% per annum was added till the date 
of order which amounted to rs. 1.21 crores. the total 
came to rs. 8.31 crores.

orDers BY seBi
SeBi held that the promoter-directors were insiders and 
they communicated the price-sensitive information to 
persons connected to them who traded in the shares / 
futures. thus, there were two sets of alleged violations. 
one was by the promoter-directors who were alleged to 
have shared the price-sensitive information to persons 
connected to them. the second was by such connected 
persons who dealt in the shares / futures based on such 
information and avoided a large amount of losses.

SeBi directed the persons who traded in the shares / 
futures to deposit the notional gains along with interest 
in an escrow account pending final orders. Till that time, 
no transactions were allowed in their bank, demat and 
other accounts and they were not allowed to dispose of 
any of their other assets, except for complying with such 
directions and till such deposit was made.

Further, they were asked to show cause why such 
notional gains should not be formally disgorged, along 
with interest, and why they should not be restrained from 
accessing securities markets / dealing in securities for an 
appropriate period. the promoter-director was also asked 
to show cause why he should also not be restrained 
similarly from accessing securities markets / dealing in 
securities.

settleMent orDer
interestingly, a settlement order was passed a few weeks 
before the interim order. Vide this, the company agreed 
to pay rs. 19,12,500 as settlement charges for certain 
alleged defaults in disclosures. these mainly related to 
not informing in time about the objections of the lenders 
to the buyback offer which was stated to be material 
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information. SeBi had initiated proceedings to levy a 
penalty. however, the company came forward for a 
settlement and paid the agreed amount.

oBserVations
there are several interesting issues here. Some are 
lessons for companies and persons associated with such 
companies generally. the other is about concerns over 
such interim orders and findings and their implications.

it is critical that companies and managements should 
consider carefully the implications of major decisions and 
disclose to public meticulously all relevant information 
in that regard. in this case, the issue was not so much 
that the buyback had to be cancelled because of lack of 
approval from the lead lender, but that such condition 
was not disclosed beforehand. it may be that often such 
approvals ordinarily do come in due course. But in this 
particular case, it mattered significantly, so much so that 
the buyback had to be called off and the share price 
seems to have crashed because of this.

promoters / insiders need to be generally very careful in 
dealing in shares. there are many safeguards provided 
in law. For example, prior approval of the Compliance 
Officer ensures a check on whether any price-sensitive 
information remains undisclosed. however, even in 
such cases, the promoters / management may have 

as much, if not more, knowledge of what critical issues 
may arise.

there are also concerns about such an interim order 
and some very general observations can be made for 
academic analysis. in this case, it appears that the 
promoters held more than 60% shares and even after 
the sale, the holding was 57.59%. it is not as if a very 
significant portion of the shares was sold. One does not 
know whether there was a particular reason for such 
sale other than what SeBi has alleged for the sale of the 
shares. interim orders, it is well settled, have to be made 
sparingly. the SeBi order states that if an interim order 
is not passed, it would ‘result in irreparable injury to the 
interests of the securities markets and the investors’. 
From the facts stated in the order itself, the promoter 
holding is very significant even after such sale. It is not 
clear how then such an order would have prevented such 
‘irreparable injury’. an interim order of such a nature is 
stigmatic and restrictions placed can affect day-to-day 
business. One wonders whether first issuing a show-
cause notice giving all alleged facts as presented and 
giving due opportunity to the parties would have been a 
better course.

Be that as it may, such orders continue to provide and 
reinforce lessons for companies, promoters and insiders 
generally for exercising due care. 
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allied laws

Appeal – High Court - Non-appearance of  
counsel – Matter dismissed by the High Court on 
merits – Unjustified – Matter remanded [Civil 
Procedure Code, 1908, S. 100, O. 41, R. 17]

Prabodh Ch. Das and Ors. vs. Mahamaya Das and 
Ors.; AIR 2020 SC 178

the question for consideration is whether the high Court 
is justified in dismissing the second appeal on merits in 
the absence of the learned counsel for the appellants. It 
was held that, with the explanation that was introduced 
in Order 41 Rule 17(1) w.e.f. 1st February, 1977 to clarify 
the law by making an express provision that where the 
appellant does not appear, the Court has no power to 
dismiss the appeal on merits – thus, Order 41 Rule 17(1) 
read with its explanation makes it explicit that the Court 
cannot dismiss the appeal on merits where the appellant 
remains absent on the date fixed for hearing.

In other words, if the appellant does not appear, the 
Court may, if it deems fit, dismiss the appeal for default 
of appearance but it does not have the power to dismiss 
the appeal on merits. Therefore, the impugned judgment 
was set aside and it was directed to remit the matter to the 
High Court for fresh disposal in accordance with the law.

Hindu Undivided Family (HUF) – Recovery of 
debt – Auction sale – Coparcener challenging 
sale as property mortgaged without his consent 
– Material produced – Property purchased by 
mortgager in his own name for his own business 
– Property never brought into the HUF – Bank 
would have every right to sell property for recov-
ery of loan [Recovery of Debts Due to Banks and 
Financial Institutions Act, S. 25]

Abhimanyu Kumar Singh vs. Branch Manager, 
I.D.B.I. Bank Ltd. and Ors.; AIR 2020 Patna 22

The petitioner filed a case that the property in question 
which was mortgaged with the bank by his father and an 

equitable mortgage was created by way of deposit of title 
deed, happened to be a joint Hindu family property. The 
fact that the petitioner is a coparcener and the property in 
question had been mortgaged without his consent, means 
that the 1/4th share of the petitioner cannot be attached 
and sold by auction.

The High Court held that the fact remains that the property 
in question is in the individual name of the father of the 
petitioner (mortgagor), the mutation and rent receipts 
remained in his individual name and he could very well 
satisfy the bank that he happened to be the absolute 
owner of the property and for his business he was 
mortgaging the land with the bank by deposit of title deed.

Further, in a Hindu Undivided Family there would be a 
presumption of jointness and the burden to prove that 
there was a partition lies upon the person who claims 
the partition. It is well settled that even within an HUF, 
a member of the family may create self-acquired and 
personal property. It is only when such self-acquired 
property is brought into the hotchpotch of the joint family 
that the property acquires the status of a joint family 
property.

Partnership – Dissolution– Partnership which is 
not at will cannot be terminated by notice u/s 43 
[Partnership Act, 1932, S. 43]

Manohar Daulatram Ghansharamani vs. Janardhan 
Prasad Chaturvedi and Ors.; AIR 2019 Bombay 283

An issue arose with respect to the dissolution of a 
partnership firm upon issuance of a notice u/s 43 of the 
Indian Partnership Act, 1932. It was held that the terms of 
the partnership deed clearly stipulate that the partnership 
was entered into for the purpose of developing the 
property and constructing buildings. Thus, the partnership 
deed did not expressly spell out a fixed term of duration. 
Nevertheless, the terms of the contract indicate that the 
partnership was to end after completion of construction 
of the buildings, obtaining completion certificates and 
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execution of conveyance in favour of the society. The 
terms of the contract thus imply that the duration of the 
partnership was until completion of construction and 
execution of conveyance. Further, the partnership deed 
also provides for dissolution of partnership in the event of 
insolvency or death of any of the partners.

Therefore, it was held that where a partnership deed 
which contains a provision for duration of the partnership 
or for the determination of the partnership, cannot be a 
partnership at will. As a corollary thereof, the partnership 
that is not a partnership at will cannot be legally terminated 
by a notice u/s 43 of the Partnership Act. Consequently, 
sending of notice u/s 43 of the Partnership Act, 1932 
seeking dissolution of partnership is of no consequence.

Will – Onus to prove – None of the witnesses  
appeared before the Court to prove the Will – 
Petitioner assured to produce the witnesses – No 
assistance taken from Court to issue summons 
– Document in question cannot be said to be a 
validly executed last Will [Succession Act, 1925, 
S. 222, S. 223, S. 246]

Chankaya vs. State and Ors.; AIR 2020 Delhi 30

A petition was filed u/s 226 of the Indian Succession Act, 
1925 seeking grant of probate in respect of the document, 
purported to be the validly executed last Will of deceased 
Shri D.C.S., grandfather of the petitioner.

The petitioner has contended that he is aware of the 
whereabouts of the witness and time and again assured 
that he would produce the said witness before the Court. 
However, the same was not done. Later the petitioner 
contended that the whereabouts of the witness was not 
known. The petitioner did not exhaust all the remedies 
for producing the witness before the Court. The petitioner 
could have resorted to Order 16 Rule 10 of the Civil 
Procedure Code, 1908 for the purpose of seeking 
appearance of the attesting witness. No assistance was 
taken from the Court to summon the said witness.

The Court held that, the burden of proof in the present 
case, to prove the document claimed to be the validly 
executed last Will of the deceased, lay on the petitioner 
who propounded the same. Indisputably, none of the 
attesting witnesses had appeared before the Court to 
prove the Will. Thus, the petitioner has failed to prove that 
the document is a Will executed by the late Shri D.C.S. 

and accordingly the said issue is decided against the 
petitioner. Therefore, the said Will has not been proved.

Writ - Jurisdiction of High Court – Alternative 
remedy – Writ jurisdiction can be exercised in 
respect of orders passed by the Armed Forces 
Tribunal (AFT) – No blanket ban on exercise of 
writ jurisdiction because of alternative remedy 
[Armed Forces Tribunal Act, 2007, S. 34, S. 15, 
Constitution of India, Art. 226]

Balkrishna Ram vs. union of India; AIR 2020 SC 
341

An issue arose before the Hon’ble Supreme Court 
whether an appeal against an order of a single judge of 
a High Court deciding a case related to an Armed Forces 
personnel pending before the High Court is required to 
be transferred to the Armed Forces Tribunal, or should 
be heard by the High Court. It was held that the principle 
that the High Court should not exercise its extraordinary 
writ jurisdiction when an efficacious alternative remedy 
is available, is a rule of prudence and not a rule of law. 
The writ courts normally refrain from exercising their 
extraordinary power if the petitioner has an alternative 
efficacious remedy. The existence of such a remedy, 
however, does not mean that the jurisdiction of the High 
Court is ousted. At the same time, it is a well-settled 
principle that such jurisdiction should not be exercised 
when there is an alternative remedy available. The rule 
of alternative remedy is a rule of discretion and not a 
rule of jurisdiction. Merely because the Court may not 
exercise its discretion is not a ground to hold that it has 
no jurisdiction. There may be cases where the High Court 
would be justified in exercising its writ jurisdiction because 
of some glaring illegality committed by the AFT.

One must also remember that the alternative remedy 
must be efficacious and in case of a Non-Commissioned 
Officer (NCO), or a Junior Commissioned Officer (JCO), 
to expect such a person to approach the Supreme 
Court in every case may not be justified. It is extremely 
difficult and beyond the monetary reach of an ordinary 
litigant to approach the Supreme Court. Therefore, it 
will be for the High Court to decide in the peculiar facts 
and circumstances of each case whether or not it should 
exercise its extraordinary writ jurisdiction. There cannot be 
a blanket ban on the exercise of such jurisdiction because 
that would effectively mean that the writ court is denuded 
of its jurisdiction to entertain such writ petitions. 
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laws and Business

liMiTaTion on FilinG a ProBaTe PeTiTion

Dr. anup p. shah
Chartered accountant

inTroduCTion
A probate means a copy of a Will certified by the seal of 
a Court. a probate of a Will establishes the authenticity 
and finality of that Will and validates all the acts of the 
executors. It conclusively proves the validity of the Will; 
after a probate has been granted, no claim can be raised 
about the genuineness or otherwise of the Will.

one of the important questions that often arises in relation 
to a probate is till when can a probate petition be lodged? 
is there a maximum time limit after the death of the testator 
within which the executors must lodge the petition before 
the Courts? the Bombay high Court had an occasion 
to consider this question in the case of Suresh Manilal 
Mehta vs. Varsha Bhadresh Joshi, 2017 (1) AIR Bom 
R 487. let us examine this issue.

neCessiTY For a ProBaTe
the Indian Succession Act, 1925 deals with the law 
relating to Wills. according to this act, no right as an 
executor or a legatee can be established in any Court 
unless a Court has granted a probate of the Will under 
which the right is claimed. This provision applies to all 
Christians. in the case of any hindu, Buddhist, Sikh or 
Jain, it applies to:
(a)  any Will made within the local limits of the ordinary 
original civil jurisdiction of the High Courts of Madras or of 
Bombay, or within the territories which were subject to the 
Lieutenant-Governor of Bengal;
(b)  to all such Wills made outside those territories and 
limits so far as it relates to immovable property situated 
within those territories or limits.

thus, for hindus, Sikhs, Jains and Buddhists, who are 
/ whose immovable properties are situate outside the 
territories of West Bengal or the presidency towns of 
madras and Bombay, a probate is not required. Similarly, 
where a Will is made outside mumbai (say, in ahmedabad) 
and it makes no disposition of any immovable property in 
mumbai or other designated town, then such a Will would 
not require a probate.

an executor of such a Will may need to do so only on 
the occurrence of a certain event, for instance, on a suit 
being filed challenging that Will. However, a Will made 
in mumbai or pertaining to property in mumbai needs to 
be compulsorily probated, irrespective of whether or not 
there is an actual need for it.

does THe law oF liMiTaTion aPPlY?
Coming back to the issue at hand, the question which 
arises is whether the filing of a probate petition is barred 
by any law of limitation, i.e., is there an outer time limit for 
filing the petition? In this respect, one may consider the 
provisions of the Limitation Act, 1963 which provides for 
periods of limitations for various suits. Article 137 of the 
schedule to this act states that in respect of any other 
application for which no specific period of limitation is 
provided elsewhere in that Act, the period of limitation is 
three years from when the right to apply accrues. Further, 
Rule 382 of the Bombay High Court (Original Side) Rules 
provides that in any case where an application for probate 
is made for the first time after the lapse of three years 
from the death of the deceased, the reason for the delay 
shall be explained in the petition. if the explanation is 
unsatisfactory, the prothonotary and Senior master may 
require such further proof of the alleged cause of delay as 
he may deem fit.

in Vasudev Daulatram Sadarangani vs. Sajni Prem 
Lalwani, AIR 1983 Bom 268, the Court dealt with 
the issue of whether Article 137 was applicable to 
applications for probate, letters of administration or 
succession certificate. The Court held that there was no 
warrant for the assumption that this right to apply accrued 
on the date of death of the deceased. it held that the 
right to apply may therefore accrue not necessarily within 
three years from the date of the deceased’s death but 
when it becomes necessary to apply, which may be any 
time after the death of the deceased, be it after several 
years. However, reasons for delay must be satisfactorily 
explained to the Court. Further, such an application was 
for the Court's permission to perform a legal duty created 
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by a Will or for recognition as a testamentary trustee and 
was a continuous right which could be exercised any time 
after the death of the deceased, as long as the right to do 
so survived.

This view of the High Court was approved by the Supreme 
Court in Kunvarjeet Singh Khandpur vs. Kirandeep 
Kaur & Ors (2008) 8 SCC 463. However, the Supreme 
Court also held that the application for grant of a probate 
or letters of administration was covered by Article 137 of 
the limitation act. in Krishna Kumar Sharma vs. Rajesh 
Kumar Sharma (2009) 11 SCC 537 the Supreme Court 
once again reiterated this view and also held that the right 
to apply for a probate was a continuous right.

wHaT is THe MaXiMuM TiMe liMiT?
in Suresh Manilal Mehta (Supra) a daughter opposed 
her father’s probate petition. here, the probate petition 
was filed 33 years after the testator died. She argued 
that such a long delay in seeking the probate was itself 
a sufficiently suspicious circumstance to warrant the 
dismissal of the suit, especially if there was no explanation 
for the delay. the explanation for this delay was that under 
the husband’s Will, a majority of his estate devolved 
upon his wife and some portion on his son. Further, his 
daughter was to take in the residuary estate only if both 
her parents and her brother were no more and if her 
brother died before turning 21 years of age. Since that 
was not the case the daughter did not get the residuary 
estate. When the mother got the father’s estate under his 
Will, no dispute was raised. However, when she died and 
her Will was sought to be probated, her daughter argued 
that first the father’s Will must be probated since the  
mother derived her entire estate from the father. Thus, 
the act of probating the father’s Will was a good 33 years 
after his death.

The High Court held that the view that Article 137 would 
have no application at all in any case to any application 
for probate was incorrect. However, neither of the 
aforesaid two Supreme Court decisions had held that the 
date of death of the deceased would invariably provide 
the starting point of limitation. on the contrary, both the 
decisions confirmed that the right to apply for a probate 
was a continuing right so long as the right to do so 
survived.

Giving the analogy of two Wills, one made in Mumbai 
and the other outside mumbai, the high Court explained 
that it could not be that the three-year limitation from the 
testator’s death would apply to one of those two Wills, 
the one made in mumbai, and not to the other Will, i.e., 
the one made outside mumbai. the date of death of the 
deceased could not, therefore, be the starting point for the 
limitation in two otherwise identical situations separated 
only by geographies, or else there would be different 
starting points of limitation!

accordingly, the Court held that the only consistent 
view was that the right to apply for a probate was a 
continuing right and the application must be made within 
three years of the time when the right to apply accrued. 
an executor named in the Will could apply for probate at 
any time so long as the right to do so survived.

ConClusion
This is an extremely essential judgment which would 
help ease the process of obtaining probates. there are 
numerous cases where probates have not been obtained 
and this has led to the properties / assets getting stuck. 
In all such cases it should be verified whether a probate 
petition could now be launched, even if it is many years 
after the testator’s death. 

It is so easy to be wrong—and to persist in being wrong— 
when the costs of being wrong are paid by others —  Thomas Sowell
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FroM PuBlISHED aCCounTS 

DISCloSurES In InTErIM FInanCIal 
rESulTS rEGarDInG IMPaCT oF 
Corona VIruS

CoMPIlEr’S noTE
the Financial reporting Council, uK, on 18th February, 
2020 issued an advice to companies and auditors on corona 
virus risk disclosures. on similar lines, the uS Securities 
and exchange Commission also issued a release dated 
4th march, 2020 whereby besides extending the deadlines 
for regulatory filings by 45 days, it also asked companies 
affected by the corona virus to give adequate disclosures. 
Given below are such disclosures by some companies.

STarBuCkS CorPoraTIon, uSa 
(quarTEr EnDED 29TH DECEMBEr, 
2019)
Subsequent Event
in late January, 2020 we closed more than half of our stores 
in China and continue to monitor and modify the operating 
hours of all our stores in the market in response to the outbreak 
of the corona virus. this is expected to be temporary. Given 
the dynamic nature of these circumstances, the duration of 
business disruption, reduced customer traffic and related 
financial impact cannot be reasonably estimated at this 
time but are expected to materially affect our international 
segment and consolidated results for the second quarter 
and full year of fiscal 2020.

CaTHay PaCIFIC aIrwayS lTD., HonG 
konG (annual rESulTS, 2019)
Event after the reporting period
the outbreak of CoVid-19 since January, 2020 has 
resulted in a challenging operational environment and will 
adversely impact the group's financial performance and 
liquidity position. travel demand has dropped substantially 
and the group has taken a number of short-term measures 
in response, including aggressive reduction of passenger 
capacity measured in available Seat Kilometres (aSK) by 
approximately 30% for February and 65% for march and 
april, with frequencies cut approximately 65% and 75% 
over the same periods. Substantial passenger capacity and 
frequency reduction is also likely for may as we continue to 
monitor and match market demand.

HimansHu V. KisHnadwala
Chartered accountant

as at the end of February, passenger load factor had 
declined to approximately 50% and year-on-year yield had 
also fallen significantly. It is difficult to predict when these 
conditions will improve. however, the group is expected to 
incur a substantial loss for the first half of 2020. The group’s 
available unrestricted liquidity as at 31st december, 2019 
was hK$20 billion. the directors believe that with the cost-
saving measures being taken, the group’s strong vendor 
relationships, as well as the group's liquidity position and 
availability of sources of funds, the group will remain a 
going concern.

rIo TInTo PlC, uk (annual rESulTS 
31ST DECEMBEr, 2019)
From Statement of Risk Management (extracts)
there remain certain threats, such as natural disasters 
and pandemics where there is limited capacity in the 
international insurance markets to transfer such risks. 
We monitor closely such threats and develop business 
resilience plans. We are currently closely monitoring the 
potential short and medium-term impacts of the covid-19 
virus, including, for example, supply-chain, mobility, 
workforce, market demand and trade flow impacts, as 
well as the resilience of global financial markets to support 
recovery. any longer term impacts will also be considered 
and monitored, as appropriate.

MarrIoTT InTErnaTIonal InC., uSa 
(yEar 31ST DECEMBEr, 2019)
Notes below results
Corona virus
due to the uncertainty regarding the duration and extent of 
the corona virus outbreak, marriott cannot fully estimate the 
financial impact from the virus, which could be material to 
first quarter and full year 2020 results. As such, the company 
is providing a base case outlook for the first quarter and 
full year 2020, which does not reflect any impact from the 
outbreak. assuming the current low occupancy rates in the 
Asia-Pacific region continue, with no meaningful impact 
outside the region, marriott estimates the company could 
earn roughly $25 million in lower fee revenue per month, 
compared to its 2020 base case outlook. room additions 
for the current year could also be delayed as a result of the 
corona virus outbreak. 



84 BomBay Chartered aCCountant Journal  aPrIL 2020

84 (2020) 52-a  BCaJ 



85BomBay Chartered aCCountant  Journal  aPrIL 2020

 85 (2020) 52-a  BCaJ

Corporate law Corner

Flat Buyers’ Association Winter Hills-77 vs. 
Umang Realtech Pvt. Ltd.
Company Appeal (AT)(Ins.) No. 926 of 2019
Date of order: 4th February, 2020

Insolvency and Bankruptcy Code, 2016 – Reverse 
Corporate Insolvency Resolution Process is to be 
followed in the case of real estate companies – 
The CIRP initiated for one project of a real estate 
company is restricted to that project alone – It 
does not extend to the other assets or projects of 
the said company

FaCtS
r and a were allottees in the real estate project of u Co. 
they moved an application u/s 7 of the Insolvency and 
Bankruptcy Code, 2016 (Code) for initiating Corporate 
Insolvency resolution Process (CIrP) against u Co. 
nCLt passed an order admitting the application and 
directed that r and a deposit a sum of rs. 2 lakhs with 
the Interim resolution Professional (IrP). under the 
Code, it is the duty of the IrP to keep the company a 
going concern which would be very difficult in the facts of 
the present case where Rs. 2 lakhs would be insufficient 
for the said purpose.

the typical issue for real estate companies stems from 
the fact that while homebuyers / allottees are financial 
creditors, the homes / projects are often assets of the 
corporate debtor that are offered as security against loans 
taken from banks or non-Banking Financial Companies 
(nBFCs). the assets of the corporate debtor as per the 
Code cannot be distributed, they are secured for secured 
creditors. on the contrary, the assets of the corporate 
debtor are to be transferred in favour of the allottees / 
homebuyers and not to the secured creditors such as 
financial institutions / banks / NBFCs.

Normally, the banks / financial institutions / NBFCs also 
would not like to take the flats / apartments in lieu of 
the money disbursed by them. on the other hand, the 
‘unsecured creditors’ have a right over the assets of 
the corporate debtor, i.e., the flats / apartments which 
constitute the assets of the company.

the nCLat was to examine whether during the CIrP a 
resolution could be reached without approval of the third-
party resolution plan.

one of the promoters, uh Co, agreed to remain outside 
the CIRP but intended to play the role of a lender (financial 
creditor) to ensure that the CIrP reaches success and 
the allottees take possession of their flats / apartments 
during the CIrP without any third-party intervention. the 
Flat Buyers’ association of Winter hills-77, Gurgaon also 
accepted the aforesaid proposal. ‘Jm Financial Credit 
Solutions Ltd.’, one of the financial institutions, has also 
agreed to co-operate in terms of the agreement on the 
condition that they will get 30% of the amount paid by 
the allottees at the time of the registration of the flats / 
apartments.

the CIrP progressed and a number of allottees took the 
possession of their flats and had the sale deeds registered 
in their favour. uh Co invested a certain amount as an 
outside financial creditor and as promoter co-operating 
with the IRP. The specific details of the project were laid 
out before the nCLat and which were also endorsed by 
the IRP. The claim of JM Financials was also satisfied at 
the time of registration of flats.

HelD
nCLat observed that there were some aspects which 
were typical to real estate companies. the decisions of the 
Supreme Court in the cases of Committee of Creditors 
of Essar Steel India Limited vs. Satish Kumar Gupta as 
well as Pioneer Urban Land and Infrastructure Limited 
& Anr. vs. Union of India were referred to. It was observed 
that ‘allottees’ (homebuyers) come within the meaning 
of ‘financial creditors’. They do not have any expertise to 
assess the viability or feasibility of a corporate debtor. they 
don’t have commercial wisdom like financial institutions / 
banks / nBFCs. however, these allottees have been 
provided with voting rights for approval of the plan. nCLat 
observed that many such cases came to its notice where 
the allottees were the sole financial creditors. However, it 
was not made clear as to how they can assess the viability 
and feasibility of the ‘resolution Plan’ or commercial aspect 
/ functioning of the corporate debtor.
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Further, it was observed that in a CIrP against a real 
estate company if allottees (financial creditors), or 
financial institutions / banks (other financial creditors), 
or operational creditors of one project initiated a CIrP 
against the corporate debtor (the real estate company), 
it is confined to the particular project. It cannot affect 
any other project(s) of the same real estate company 
(corporate debtor) in other places where separate plan(s) 
are approved by different authorities; land and its owner(s) 
may be different and mainly the allottees (financial 
creditors), financial institutions (financial creditors), 
operational creditors are different for such separate 
projects. accordingly, all the assets of the corporate 
debtor are not to be maximised. CIrP should be on a 
project basis as per plans approved by the Competent 
Authority. Any other allottees (financial creditors), or 
financial institutions / banks (other financial creditors), or 
operational creditors of other projects cannot file a claim 
before the IrP of the other project of the corporate debtor 
and such claim cannot be entertained.

It was thus held that CIrP against a real estate company 
(corporate debtor) is limited to a project as per the plan 
approved by the Competent authority and does not 
extend to other projects which are separate and for which 
separate plans are approved.

Further, a secured creditor such as a bank or financial 
institution, cannot be provided with the asset (flat / 
apartment) in preference over the allottees (unsecured 
financial creditors) for whom the project has been 
approved. Their claims are to be satisfied by providing the 
flat / apartment. While satisfying the allottees, one or other 
allottee may agree to opt for another flat / apartment or one 
tower or another tower if not allotted otherwise. In such a 
case, their agreements can be modified to that effect.

the prayer of any allottee asking for a refund cannot be 
entertained in view of the decision of the Supreme Court 
in the case of Pioneer Urban Land and Infrastructure 
Limited & Anr. vs. Union of India & Ors. [(2019) SCC 
OnLine SC 1005]. however, after offering allotment it is 

open to an allottee to request the IrP / promoter, whoever 
is in charge, to find out a third party to purchase the said 
flat / apartment and get the money back. After completion 
of the flats / project or during the completion of the project, 
it is also open to an allottee to reach an agreement with 
the promoter (not corporate debtor) for a refund of the 
amount.

In a CIrP, nCLat was of the view that a ‘reverse 
Corporate Insolvency resolution Process’ could be 
followed in cases of real estate infrastructure companies 
in the interest of the allottees and survival of the real estate 
companies, and to ensure completion of projects which 
provides employment to large numbers of unorganised 
workmen.

uh Co, in the facts of the present case, was directed to 
co-operate with the IrP and disburse amounts (apart from 
the amount already disbursed) from outside as lender 
(financial creditor) and not as promoter, to ensure that 
the project is completed within the time frame given by it. 
The flats / apartments should be completed in all aspects 
by 30th June, 2020. All internal fitouts for electricity, 
water connection should be completed by 30th July, 
2020. The financial institutions / banks should be paid 
simultaneously. Common areas such as swimming pool, 
clubhouse, etc. as per the agreement be also completed 
by 30th august, 2020. the allottees are allowed to form 
a ‘residents’ Welfare association’ and get it registered 
to empower them to claim the common areas. only after 
getting the certificate of completion from the Interim 
resolution Professional / resolution Professional and 
approval of the adjudicating authority (national Company 
Law Tribunal), unsold flats / apartments, etc. be handed 
over to the promoter / uh Co.

If the ‘promoter’ fails to comply with the undertaking and 
fails to invest as financial creditor, or does not co-operate 
with the Interim resolution Professional / resolution 
Professional, the adjudicating authority (national 
Company Law tribunal) will complete the Insolvency 
resolution Process. 

If you are serious about wanting to improve education,  
do not vote more money for the education establishment that has been dumbing down 

the schools for years. Vote for vouchers, tax credits,  
or anything else that will transfer decision-making power to parents —  Thomas Sowell
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IS IT FaIr To PunISH TaXPaYErS  
For a FaulTY GSTn?

BaCKGrounD
When the GSt (Goods and Services tax) law was 
introduced in India in 2017, sufficient time was not given to 
taxpayers, professionals, technical teams and the country 
as a whole to understand it. Adapting to something new 
takes its own time to understand and implement at the 
ground level; GST has been no exception to this thumb 
rule. Every new reform will require an initial learning 
experience and will also face some resistance; clearly, 
the government could have managed its implementation 
better had it given sufficient time to build the GSTN portal.

earlier, taxpayers were so disappointed with Vat 
compliances and multiple State taxes that they adopted a 
welcoming approach to GST and were willing to embrace 
it wholeheartedly. The government had spoken so much 
about it and boosted it so much that there was a hope in the 
taxpayers that the new law would be easy to understand 
and implement and that the return-filing process would be 
smooth. However, the frequent changes in the GST law 
has led to delays in technical implementation at the GSTN 
portal which has made it cumbersome to comply with and 
resulted in the wasting of thousands of person-hours of 
both taxpayers and professionals.

In this article, we have highlighted some of the technical 
problems faced by taxpayers in compliance due to bugs 
and errors in the GSTN portal; although it has been about 
31 months since its introduction, the GSTN portal has not 
been functioning very well.

ISSuES aT HanD
Taxpayers cannot be expected to have enough technical 
knowledge of the GSTN portal and the concept behind 
it. Still, since it has now become a law, or kanoon, both 
taxpayers and professionals are making valiant attempts 
to carry on business and adhere to the compliances in 
accordance with the law.

Registering on the GSTN portal is a lengthy and time-
consuming process. It is a very stringent procedure 

and requires too many details and specific formats for 
uploading documents; so is the case with various other 
forms and returns. The businessman is being forced to 
spend more hours fulfilling compliances, accumulating 
various data points, most of which could have been 
avoided, rather than focusing on his business and growth 
prospects. This is followed by a continuous process of 
filing back-to-back returns either monthly or quarterly, as 
applicable, instead of a single return having all the details. 
Moreover, there are no revision / amendment facilities for 
the returns filed.

Limitless updates and notifications have now become 
the norm  and there is no clarity; instead, things are 
becoming more complicated and cumbersome, thanks 
to the Advance Ruling Authority. The constant updates, 
notifications, etc. have become a nightmare and any 
single unintentional missed update of notification 
results in penalty and interest. Frequent changes and 
revisions in the GSt rates have led to uncertainty for 
both businessmen and government. Further, the new 
Input Tax Credit (ITC) rule limiting ITC from 20% to 10%, 
and managing all the calculations has become difficult for 
SMEs and also for large corporates. Besides, there is a 
severe lack of natural justice as the burden to prove 
the purchase details is placed on the purchasers instead 
of punishing the defaulting sellers. The increase of 
government tax revenue by curbing the working capital has 
thereby created unfair business practices and pressure 
of paying tax on honest taxpayers; and this might have 
even led to an increase in the black economy because 
many small businesses have started to do business 
in cash, not to avoid GST but to avoid compliance 
because of the torturous procedures of GST.

The GSTN portal is faulty and weak and no repair 
has been done thanks to which both taxpayers and 
professionals are facing problems. There is a lack of 
clarity and knowledge with the technical support team. The 
helpline numbers have turned out to be helpless. There is 
so much pressure on the GSTN portal that it is always 
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down or under maintenance. In spite of the faulty system, 
it is the taxpayer who has to bear the burden of paying 
late fees even if payment is done within the due date but 
there were system issues while filing the returns. The 
faulty and delayed release of forms and utilities without 
proper testing has added further to the existing problems. 
There are many bugs and tech issues in various forms 
and returns, creating hurdles in filing the returns within 
the due date. Extensions given by the government can 
be a temporary solution; however, it will not help unless 
the system is upgraded to optimum capacity to handle 
taxpayers' logins. Despite all these facts, government 
continues to levy penalty and interest for late filing 
of returns, in spite of knowing that very often the GSTN 
portal is out of service.

Separate due dates for filing of returns and payment of 
tax should be taken into consideration. Further, extreme 
importance is given to set-off of tax instead of considering 
the date of deposit of tax as the date of payment. Very 
few resources are available to deal with the plethora of 
problems. Solutions to problems are offered quite late 
and are not effective enough to deal with those problems. 
moreover, the opinions of ground-level experts are 
neglected and more trust is placed on the bureaucracy.

THE QuESTIon IS – IS IT FaIr?
Is it fair for the taxpayers to shift their focus from business 
to adhering to innumerable compliances? The new ITC 
rule which has added to the unfairness and its working 
has worsened things even further. Is it right for purchasers 
to be burdened and punished for defaulting sellers? Let’s 
understand this with an illustration.

Mr. A has a business selling goods and pays GST on the 
same. He purchases goods from Mr. B and these goods 
are eligible for claiming of ITC. But Mr. B defaults in 
making GST payments to the government and filing his 
returns, which results in non-reflection of the transaction 
on Mr. A’s  GSTR2A. Mr. A has honestly paid his share of 
tax to the government but is unable to claim his rightful 
share due to the default by Mr. B. Is this fair to Mr. A?

Similarly, with the new ITC rule it has become practically 
impossible to do the workings and track the entries of 
those that are reflecting in GSTR2A on a month-on-month 
basis. If a dealer is filing monthly returns of GSTR3B and 
quarterly returns of GTSR1, the entire working capital is 
curbed and the taxpayer is at times paying taxes from his 
savings instead of his business because entries are not 
reflecting in GSTR2A.

Is it fair for professionals to have so many continuous 
updates and notifications with so much ambiguity?

ProBlEMS (anD SoluTIonS) WITH THE 
GSTn PorTal
(i)  Rectification and revision of all GST returns to be 
made available, say once a quarter;
(ii)  Increasing the capacity of the portal from the 
existing 1.5 lakh to 50 lakhs (in line with the Income Tax 
Portal) to handle the login for one crore taxpayers;
(iii)  Ensure effective functioning of the helpdesk and 
helpline numbers and also provide training to the assigned 
staff, thus providing immediate and effective solutions to 
grievances;
(iv)  Immediate solutions of glitches and drawbacks on 
the GSTN portal within ten days;
(v)  Waiver of late fees, especially when the fees are 
levied due to the faults and failures of the GSTN system;
(vi)  Refund of late fees paid earlier by those whose 
deadlines and due dates were later extended;
(vii)  Simple procedures and format of filing GST returns; 
50% of data sought in various tables of annual returns 
forms are unnecessary and can be avoided for smoother 
filing;
(viii)  Separate due dates for payment of tax and filing of 
returns so that downloading system reports like GSTR2A 
and reconciliation become easier;
(ix)  Scrap the GSTR3B form and take the summary of 
sales and purchase from both purchasers’ and sellers’ 
quarterly returns instead of bill-wise summary;
(x)  Provide a solution to the illogical sections of 16(4) 
and 36(4) of the IGST;

(xi)  Date of tax deposit to be considered as the payment 
date;
(xii)  System testing and checking prior to the release of 
any new form or process;
(xiii)  Waive late fees until the GST portal turns smooth 
and efficient;
(xiv)  Single return to be introduced consisting of all the 
details of receipts and supply;
(xv)  Amendments and notifications without ambiguity;
(xvi)  ITC rules to be amended in an effective manner, 
thus making it fair to practice business for taxpayers and 
shifting the burden on to defaulting sellers;
(xvii)  Furnish and publish telephone and email ids that 
are working and reachable of officers concerned on the 
website;
(xviii)  Self-adjustments of balances in cash ledger and 
electronic credit ledger across multiple GSTNs of a single 
legal entity;
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(xix)  GSTR3B filing for earlier period without late fees;
(xx)  E-Act – there are so many changes, there should 
be a mandatory updated legal position, Act, Rules, 
Notifications all incorporated at one place. We do have 
such daily updated laws under the Companies Act, 2013;
(xxi)  Bringing out amendments only once a month (with 
reasonable exceptions) like a master circular rather than 
uncontrolled rolling out of changes.

ConCluSIon
Even today, GSTN portal is not glitch-free; it would still 
be a bumpy ride for taxpayers and professionals who 
are dealing with it; Infosys Chairman Nandan Nilekani 
has promised to solve all technical issues by July, 2020. 
However, by that time the new forms are expected to be 
live (by October, 2020) with new challenges.

The demand from taxpayers and professionals is very 
simple and can be met if there is willingness on the part of 
the government to act fast rather than acting only when the 
problems are highlighted by professionals and taxpayers.

The government would do well to work upon making the 
frameworks and the GSTN portal more user-friendly; 
the present situation and scope of GSt leads to varied 
interpretations, thereby resulting in possible litigations in the 
GST regime in the near future. With the new forms deadline 
deferred by the government, we hope the forms are made 
live with proper testing and feedback from all stakeholders.

IS IT FaIr?
The question remains, is it fair to punish taxpayers for a 
faulty GSTN? 
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With new technological innovations all over the place, 
when I heard for the first time about corona I thought it 
was a system virus. Somewhere, I correlated corona with 
computers. My interest to know about the coronavirus 
increased when I saw in the news that it’s a disease born 
in China. Now I’m afraid of the letter ‘C’ as it denotes 
‘Corona’, ‘China’ and so on.

I went back to the history behind this virus and something 
interesting came out of it. This virus is similar to SARS 
(Severe Acute Respiratory Syndrome) born in China 
in 2003. SARS-COV-1 was a virus from the animal 
kingdom, generally bats, that spread to other animals and 
impacted humans as well. Corona-2019 is quite similar to  
SARS-2003.

How it is going to impact companies or individuals 
and why we must all be extra vigilant and careful in 
this situation.

Someone’s fear becomes an opportunity for someone 
else. But who? Any views?

It’s cyber criminals!

It’s very obvious that in the environment of fear about 
corona which came up suddenly in December, 2019, 
people will be eager to know about the cure for corona 
disease, the medicines, treatments and so on.

Suddenly, millions of people started searching cures for 
the disease and these searches gave an opportunity 
to cyber criminals to earn money out of this fear. Cyber 
criminals are always a step ahead of the general public. 
And coronavirus is an excellent opportunity for them to 
launch their nefarious activities while the world is busy 
searching for a cure for the disease.

How will the cyber criminals achieve their objectives?

Through phishing and malware.

Phishing is a cyber crime in which a target or targets 
are contacted by email, telephone or text message 
by someone posing as a legitimate institution to lure 
individuals into providing sensitive data such as personally 
identifiable information, banking and credit card details 
and passwords. Through emails, hackers send malicious 
emails containing malicious URL’s. Once a person clicks 
the URL, his personal information gets shared with the 
hackers.

Another way to send malicious messages is by inserting 
an exciting link on the websites that people are searching. 
Once someone has searched for ‘Cure for coronavirus 
disease’, a malicious window gets opened; and if the person 
clicks that window he will lose his personal information, in 
fact, he might even lose his entire computer database.

Why we must be extra vigilant and ‘C’ : Careful while 
searching about coronavirus.

Hackers are writing city-specific malware to trap curious 
citizens. As governments across the world are trying to 
minimise the risk of coronavirus, steps are being taken 
to limit gatherings of people by cancelling public events, 
closing malls, halls, schools, etc. Hackers have been 
using city-specific messages which contain information 
about these government orders and asking users to click 
on a link which takes them to an outside page.

In this example, an email intimating the closure of schools, 
colleges and cinema halls in Mumbai is used to lure the 
user and draw him into clicking on a suspicious link. Once 
you click on any one of the outside links, it will prompt 
the system to open a new outside web-page which might 
contain harmful malware.

How to be safe in such a situation.

1. Don’t click on Links: Avoid the habit of clicking on links 
shared via social media, instant messaging applications, 
or any other source;

C: Corona ! C: CYBEr CrIME !! C: CarEFul !!!

TECh ManTra 
SHWETA AJMERA

Chartered Accountant
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emergency communication, they will call you or text you. 
They will not share any URLs;
6. Updating of software: Do update all your software, 
Operating Systems and mobile applications. Don’t skip 
updates;
7. HTTPS: Check the URL of websites very vigilantly 
every time. A single typo could lead you to an infected 
website. Refer only https websites and not ‘http’ 
websites.

These are a few suggestions which we must implement in 
our day-to-day life as well.

BE AWARE! BE ATTENTIVE!! AND BE SAFE!!! 

2. Don’t open unfamiliar emails: Do not open emails if 
you don’t trust the sender. Don’t click on links in emails with 
coronavirus in the subject line under any circumstances;
3. Reporting fake emails: Report such mails to your 
email service provider or to your organisational security 
team;
4. Updates on government websites: rely only on 
known sources for healthcare updates (these include the 
official websites and social media channels of government 
health departments, union or state governments, 
news publications of repute and your local healthcare 
professionals);
5. Important thought: In today’s environment, if someone 
cares for you and wants to reach out to you with some 

rEprEsEnTaTIon
1. Dated: 16th March, 2020
 To:Honourable Finance Minister Ministry of Finance, Government of India, 128-A North Block, New Delhi
 Subject: Representation for extension of time-line of 31st March 2020 for Vivad Se Vishwas Scheme, 2020 (‘VSVS’)
 Representation by: IMC Chamber of Commerce and Industry; Bombay Chartered Accountants Society; Chartered 

Accountants Association, Ahmedabad; Chartered Accountants Association, Surat, Karnataka State Chartered 
Accountants Association; Lucknow Chartered Accountants Society

Note: For full Text of the above Representation, visit our website www.bcasonline.org 

DO YOU SEE UNFAIRNESS AROUND YOU? 
WRITE ABOUT IT IN THE BCA JOURNAL!

There are many provisions of law and procedures that are outright unfair! Inequitable, unjust, anti-tax payer/
citizen, lop sided, vague, causing unnecessary hardship, complex, and tilting excessively in the favour of taxman. 
Sounds familiar right?

We invite you to write about such unfairness you observe and face in the areas of accountancy, audit, tax, 
international tax, GST, FEMA or such related topics. 

Word limit: 1200 words 

Structure and Format: Background, Problem / Issue, Unfairness and Solution/Recommendation.  

Email your contributions to: journal@bcasonline.org

All contributions are subject to review by the Editorial Board.

Have questions: Speak to the Knowledge Manager at 022-61377600
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ethiCs and u

Arjun: oh my Lord, please save me! Please save me! I 
totally surrender to thee!
 
Shrikrishna: (Smiling); Arrey arjun, what happened? What 
is your panic about?
 
Arjun: Last time you mentioned something about  
noCLar and I asked you whether it was some disease. 
It really made me uneasy.
 
Shrikrishna: you are talking about disease. today, the 
only disease the world over is Corona!
 
Arjun: I am not afraid of Corona. It will come and go but 
noCLar will stay forever on our heads. or even if Corona 
comes to me, I will myself go. So, no worries!
 
Shrikrishna: ha! ha! ha!
 
Arjun: Since you have mentioned about Corona, tell me, 
how long will it stay? Can it be a good excuse for seeking 
extension of time for payment of taxes?
 
Shrikrishna: (laughs) Wah, arjun! you are constantly 
thinking of extension of deadlines only. When are you 
going to improve?
 
Arjun: anyway, tell me something more about noCLar.
 
Shrikrishna: See, this is basically connected with the 
fundamental principles of integrity and professional 
behaviour.
 
Arjun: But reporting on non-compliances is dangerous. 
Both the entity as well as the ‘auditor’ will get into trouble.
 
Shrikrishna: Why? If an accountant or auditor takes 
cognisance of it and acts accordingly, then there is no 
problem for him.
 
Arjun: agreed. But the same non-compliances could 
be there in earlier years, too. and the Ca may not have 
reported on it.
 

Shrikrishna: But arjun, you need to start somewhere. 
Better late than never.
 
Arjun: But the company will be ruined.
 
Shrikrishna: no, arjun, don’t jump to conclusions. actually, 
it is meant for the betterment of the company. It can take 
timely steps to set things right. non-compliances cannot 
continue perpetually. Some defaults, if continued, can 
cause serious damage. they may lead to huge losses 
and penal consequences.
 
Arjun: true. We are required to report on ‘going concern’. 
the non-compliances will soon make the company itself 
‘go away’.
 
Shrikrishna: you said it! It’s like your health. early detection 
of disease increases the chances of cure – including 
diseases like cancer. For that matter, even Corona.
 
Arjun: But tell me, what exactly are we supposed to do if 
we come across such non-compliance?
 
Shrikrishna: Look, if you give early signals to the 
management, the serious damage can be avoided. this 
will enhance the reputation of your profession. Look at the 
positive aspect, my dear.
 
Arjun: yes, I agree. But tell me, how to tackle the situation?
 
Shrikrishna: In a few situations noCLar may not apply – 
like where the default is minor and inconsequential, more 
like a simple traffic offence or personal misbehaviour of 
an employee.
 
Arjun: yes. But should we always qualify our report?
 
Shrikrishna: not necessarily. First, remember that it is 
not your duty to seek or search for non-compliances. It 
should be the ones which you come across in the course 
of your work.
 
Arjun: Good.

  c.n. vaze
Chartered accountant
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Shrikrishna: then you need to understand the matter well. 
discuss it with the management or you may seek legal 
opinion. discuss and then decide whether any further 
action is required.
 
Arjun: But what if the management does not listen?
 
Shrikrishna: that is more likely. then create the evidence 
that you have drawn their attention. If it is serious, then 
decide whether to report it to the appropriate authority. 
But for all this, keep your documents perfectly in order in 
terms of the relevant standard of auditing.

Arjun: okay. understood. So, we need to tackle it tactfully, 
with a cool-head. We need not panic nor rush to take 
further steps.
 
Shrikrishna: and in an extreme situation you may even 
withdraw from the assignment.
 
Arjun: that’s a good piece of advice! thank you for 
enlightening me as usual.

Om Shanti
This dialogue is a continuation of the concept of NOCLAR 



94 BomBay Chartered aCCountant Journal  april 2020

94 (2020) 52-a  BCaJ 

statistiCally speaking
akshata kapadia i parth desai
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Source: Economic Times

1.  key india Fdi sources in top 10 Jurisdictions (april 2000 to september 2019)

2.  Big payouts declared in February, 2020 post the Finance Bill, 2020 which proposes to 
abolish dividend distribution tax (ddt)

Source: Capitaline
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Source: Airport Authority
Source: Economic Times, 20th February 2020 and Tax justice 
Network

*ranked on secrecy score plus share in global financial  
services market
# April, 2000 to September, 2019

3.  stock movements between 12th February and 12th March, 2020

4.  operational airports 5.  Financial secrecy index 2020

Source: The Spectator Index
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  misCellanea
     Jhankhana Thakkar i Chirag Chauhan

 Chartered accountants 

i. Technology 

Blockchain can protect privacy during 
coronavirus crisis

Citizens the world over typically demand their governments 
respond to catastrophes by reaching out and helping 
people when they are most in need. the coronavirus 
pandemic is no different – and political leaders know they 
must step up. But when institutions stretch out a hand, 
should we blindly accept the way governments take so 
much new control over our lives in exchange for their 
help?

It is clear there must be some restrictions on normal 
life to fight a pandemic. But we risk the crisis response 
becoming an overreach and imposing limits on personal 
freedoms that could last long after the virus is defeated.

How much privacy are we willing to sacrifice to protect 
populations from the virus? In Israel, the government 
has authorised its security service to track mobile phone 
location data of people suspected to have coronavirus 
using techniques originally deployed for anti-terrorism 
surveillance. China took advantage of facial-recognition 
systems to trace people’s movements in its anti-virus 
fight. And the United States is engaging in public-private 
partnerships with the likes of Palantir, a data-scraping 
company known for its predictive policing tools.

these emergency measures risk normalising monitoring 
mechanisms in much the same way that the 9/11 terror 
attacks triggered legislation enabling broad spying on 
citizens. that ostensibly temporary legislation remains 
largely unchecked almost two decades later.

But just as technology empowers governments to 
ratchet up their surveillance, so can technology unleash 
opportunities to protect people’s privacy – and help 
keep them safe. the solution lies with Blockchain, a 
decentralised technology offering data sovereignty that 
facilitates individuals choosing what data they are willing 
to share and with whom.

By combining Blockchain and secure hardware, smart 
devices can achieve their intended purpose while 
also preserving privacy. For example, residents in an 
apartment building or a gated neighbourhood can use a 
Blockchain-powered security camera and choose which 
agencies receive the data generated by the camera. this 
is ‘privacy-by-design’ built to protect individuals.

It avoids data being held in any central point such as a 
government or corporation, where all too often leaks and 
hacks or profit-driven data-selling deprive people of any 
chance of privacy. With Blockchain’s unique ability to 
store information in a decentralised way, the data has no 
such vulnerability.

Human-centred privacy protection

there is an emerging philosophy in privacy spheres, which 
is ‘bring the code to the data, not data to the code’. one 
technology that employs this is confidential computing which 
combines encrypted data from users and open-source 
algorithms from companies in a trusted, neutral hardware 
environment to run privacy-preserving computations. this 
human-centred approach protects users' privacy while 
still providing the insights that governments need. It also 
ensures user data is only used for its intended purpose, as 
the algorithms applied to the data can be verified.

Blockchain also plays an important role here. In these 
privacy-preserving computations, Blockchain technology 
coordinates the activity – such as uploading or deleting data 
– for various stakeholders in the decentralised process. 
Blockchain ensures the data can always be audited, 
meaning the consumer who provided the information will 
always be able to tell if their data has been used for the 
purpose they intended it, and for that purpose alone.

Keep safe and keep your privacy

Protecting data privacy in the ongoing coronavirus crisis 
is a bigger concern than many people might realise. 
Just as people have come over time to understand how 
important it is to wash their hands with soap, so will 
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people increasingly learn to practice data hygiene to keep 
ownership of their own data.

People need to be aware that once data is out there, it 
is impossible to fully rein it back in. Scraping data that 
users voluntarily put on the internet is one thing. But 
leveraging fears in a crisis to incentivise them to upload 
highly sensitive data that they never intended to share is 
dangerous and permanent.

For example, U.S. President Donald Trump directed 
anxious americans to Google's Project Baseline, citing 
that it would help with coronavirus. But its terms and 
Conditions state: ‘If you withdraw your consent, information 
that has already been gathered will be retained. once you 
join, your membership could last indefinitely, or could be 
ended at any time without your permission.’ talk about 
giving up any rights to your own data!

these kinds of crises initiatives highlight how vulnerable 
we all are to surveillance and losing control of our data. 
Still, the good news is that Blockchain means we do not 
have to trust a government or a Google. Instead, we can 
rely on Blockchain to enable us to share only what we 
want to share. In short, we can help keep ourselves safe 
– and keep our privacy, too.

(Source: International Business Times – Opinion by 
Raullen Chai, 26th March, 2020
Raullen Chai is the co-founder and CEO of IoTeX, a 
technology company that uses Blockchain to secure 
hardware devices and data storage to build end-to-end 
encrypted device ecosystems for the Internet of Trusted 
Things)

E-commerce faring better now, issues being 
resolved, says DPIIT Secretary

Secretary in the Department for Promotion of Industry 
and Internal trade (dPIIt) Guruprasad mohapatra 
has said that thanks to several follow-ups, relaxations 
have been given to e-commerce players by the home 
ministry. the government has held several meetings 
with them to resolve issues arising due to the lockdown 
and the situation is now improving on a daily basis. ‘the 
e-commerce position is much better now than what it was 
on day one of the lockdown’.

e-commerce representatives had shared the problems 
faced by them in the movement of essential goods by 
delivery boys due to the lockdown.

traders and e-commerce companies had raised concerns 
over police beating up delivery boys in various states 
while they were doing their duty.

Commerce and Industry minister Piyush Goyal had 
earlier said the government was committed to ensuring 
that essential goods reached people in the most safe and 
convenient manner.

Home Secretary Ajay Bhalla and the DPIIT Secretary 
also held detailed meetings with traders and e-commerce 
firms in this regard.

the dPIIt has set up a control room to monitor the real-
time status of transportation and delivery of essential 
commodities amid the coronavirus lockdown. It is also 
monitoring difficulties being faced by various stakeholders.

(Source: Business Standard – Press Trust of India, 4th 
April, 2020)

ii. markets

Coronavirus outbreak eats into stock valuations, 
market plunges 34%

the Indian stock market has plunged 34% from its record 
high. as a result, the price-to-earnings (P/e) ratio for the 
nifty50 Index has declined to 12.3 from 18 at the start of the 
year. the nifty’s valuation is still slightly above the 2008-09 
global financial crisis trough level, when it had fallen to 11.

however, a record 50% of the nifty stocks are currently 
trading at a single-digit P/E ratio. So, is this a good time 
for bargain-hunting? experts say such low valuations are 
a signal that the market is pricing in huge disappointment 
in earnings due to the demand shock created by the 
lockdowns to contain Covid-19.

Stocks whose outlook is better haven’t got much cheaper. 
For example, nestle India, hindustan unilever, asian Paints 
and Britannia still quote at valuations of more than 40 times.

(Source: Business Standard – By Samie Modak, 4th April, 
2020)

iii.  Business

Coronavirus pandemic delivers a major blow to 
struggling shipping industry

4
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the developing Covid-19-related scene brings to light 
once again the symbiosis between the global shipping 
industry and world economic growth.

the furious speed at which Covid-19 has spread from 
the most populous of all continents, asia, to europe and 
then to the US killing thousands of people, is sending 
the global economy reeling. as country after country, 
including India is enforcing a comprehensive lockdown 
of life the economic cost of which remains anybody’s 
guess, all stakeholders of shipping and ports across the 
globe are scurrying for cover. the possibility of a repeat 
of lockdowns in India and elsewhere cannot be dismissed 
at this stage. thanks to Covid-19, maritime operators are 
likely to contend with a crisis bigger than what they faced 
in the wake of the economic meltdown of 2008-09.

the developing Covid-19-related scene brings to light 
once again the symbiosis between the global shipping 
industry and world economic growth that, in turn, leaves a 
major impact on merchandise and services trade among 
nations. International monetary Fund (ImF) managing 
director Kristalina Georgieva warns that the damage 
being wrought by the Covid-19 pandemic could be the 
‘gravest threat’ to the global economy since the financial 
crisis more than a decade ago. describing Covid-19 as the 
‘no. 1 risk for the world economy with multidimensional 
ramifications’, ratings and research organisation CRISIL 
has drastically cut the gross domestic product (GdP) 
growth forecast for India for 2021 fiscal to 3.5% from the 
earlier 5.2%.

to the horror of maritime operators, who are facing the 
greatest existential challenge in decades as Covid-19 
deals a major blow to trade, the organisation for economic 
Co-operation and development (oeCd) says global 
growth this year could sink to 1.5% from 2.9% forecast 
ahead of the virus outbreak.

the World trade organisation (Wto) goods trade 
barometer published on 17th February showed the real-
time measure of trade trends at 95.5, down from 96.6 
recorded in november, 2019, well below the baseline 
value of 100. this suggests below-trend growth in goods 
trade. In Wto’s reckoning, services trade will remain 
under growing pressure as well. What the two Wto 
readings, however, say only partly captures the likely 
economic impact of Covid-19. the next couple of Wto 
barometer readings of goods and services trade will 
invariably show further declines with their consequential 
impact on shipping, ports and related services.

London-based analytics group, IHS Markit, said in an 
early January report, well before coronavirus started 
spreading its fangs across the globe and lockdowns in 
major trading nations,  that after global trade grew by a 
disappointingly low 0.6% in 2018 and 0.3% in 2019, the 
‘world merchandise trade volume is forecast to grow 
2.7% in 2020.’ If this happens, global merchandise trade 
volume this year would reach 14.175 billion tonnes (bt) 
from 13.804 bt in 2019. But the IHS Markit forecast was 
based on world real GdP growth of 2.5% in the current 
year, so trade growth prediction will also fall on its face. 
Shipping is, therefore, destined to bear the brunt as 
around 90% of world trade is carried by sea.

headwinds buffeted global dry bulk trade through most 
of last year. Trade tensions between the US and China 
left in their trail collateral damage on many other trading 
nations. major mining disasters in Brazil and then weather-
related disruptions in prominent australian mining regions 
upset iron ore and coal shipments. a toxic combination of 
geopolitical tensions, trade restrictions and low GdP rise 
restricted global trade growth to around 1% in 2019. as 
a result, points out new york-based maritime consulting 
Seabury, global container cargo volume last year 
amounted to around 152 million twenty-foot equivalent 
unit (TEU), a piffling growth of 0.8% on 2018.

For both global shipping and logistics giants maersk and 
hapag-Lloyd, India is an important centre for delivery and 
receipt of cargoes in containers. What will be the precise 
impact of the still unfolding pandemic on the shipping 
industry and ports is a subject of speculation. maersk 
of denmark, which made a 2019 earnings forecast of 
$5.5 billion in February, has now decided to ‘suspend’ it. 
It says in a statement: ‘the current situation gives great 
uncertainties about global demand for containers as a 
result of Covid-19 pandemic and the measures taken by 
governments to contain the outbreak.’ Incidentally, several 
seafarers of maersk vessels suspected of coronavirus 
infection had to be evacuated for treatment in the Chinese 
city of ningbo.

In a tone similar to maersk, Germany headquartered 
hapag-Lloyd says: ‘the year 2020 will be very unusual, 
after we have seen that conditions in many markets have 
changed very rapidly in recent weeks as a result of the 
coronavirus.’ China, on which the rest of the world has 
become heavily dependent for supply of components 
and semi-finished and finished products, claims to have 
controlled Covid-19. But the global shipping crisis was 
progressively spawned by Chinese ports becoming 
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non-operational January onwards as logistics support, 
including movement of goods-carrying trucks and wagons, 
came to a standstill due to the nationwide lockdown. China 
is an important trading partner of India – our 2019 imports 
from China were $74.72 billion and exports to that country 
$17.95 billion – and major disruptions in sailings between 
the two countries upset the production schedules of many 
companies here.

hapag-Lloyd says China returning to normal is ‘positive 
news’ for the shipping industry. But this is ‘considerably 
overshadowed’ by all the major economies of the West 
standing in the throes of ‘collapse’. Such developments 
can only have serious consequences for the shipping 
industry. Indian port operators are experiencing a drop in 
cargo volumes since February and no one is certain about 
the turnaround time. Container shipping lines are idling 

vessels at a record pace, resulting in growing numbers of 
boxes being removed from the trade network, as they go 
on cutting sailings on all major trade lanes.

only a few very large shipping lines with plenty of cash 
such as Cosco of China, maersk and hapag-Lloyd will 
be able to weather the current storm, albeit with profits 
taking a hit. But how will smaller Indian companies, 
forced to cancel sailings generate cash to pay for 
chartered ships, ship maintenance and staff salaries? 
In the current situation, new delhi is left with no option 
but to shelve the disinvestment of Shipping Corporation 
of India whose performance has been uninspiring for a 
long time.

(Source: Business Standard – By Kunal Bose, 2nd April, 
2020) 

FROM SELLING SPINACH TO BECOMING A SPACE SCIENTIST
There is a beatific glow on the faces of two vegetable vendors at Nehru Market in front of New Kalpana hotel in 
Hiriyur town of Chitradurga district of Karnataka. Their names are Rajendra K. and Chitra R.

And the reason for their smiles is their daughter R. Lalita who has secured the highest marks in the Aeronautical 
Engineering course of the Vishvesvaraiah Technological University (VTU). With a 9.7 percentile, Lalitha is the first 
graduate in a family that has sold vegetables for generations. And no, she is not going abroad on a lucrative job but 
will stay in India and become a space scientist.

Lalita dreams to work either in IISc or ISRO, preferably the latter, because of her idol and ISRO Chief K. Sivan, 
whose life story had motivated her to take up aeronautical engineering.

‘My aim is to take up M.S. in aerospace engineering for which I have cleared the GATE examination... Dedication 
and concentration in studies have helped me achieve the results I have been dreaming of’.

Her admiration for ISRO Chairman K. Sivan is evident. ‘It is my dream to become a space scientist and I will work 
hard towards it. Even though there are several aeronautical companies in the world, I would like to stay back in India. 
I will work for IISc or ISRO for a better future for the country’.

Lalitha's day typically begins at 4 am. She accompanies her parents to the wholesale market to purchase vegetables. 
At the Nehru Market, while her parents sell vegetables, she spends her time studying. ‘Whatever I am today is 
because of my parents. I will live up to their dreams’.

For her P.U. education she joined SRS College in Chitradurga. Amid financial hardships, she had to commute a long 
distance every day from Hiriyur to her college. But that didn’t stop her from achieving her dreams. 

‘I am happy that the entire Hiriyur and Chitradurga district are celebrating Lalitha's success as their own’, says 
Rajendra, who earns Rs. 400 to 600 per day. ‘Even though my wife and I are not educated enough, the achievements 
of our daughters have made us very proud. I urge all parents to give prime importance to their daughters' education’, 
he adds.

G. Subhash Chandra; Express News Service
(Source: The New Indian Express, 5th February 2020)
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a panel discussion on the ‘Utility of Financial Statements 
and Relevance of Audit’ was the highlight of the 10th Ind 
aS Residential Study Course (RSC) held at the alila 
diwa hyatt in Goa from 5th to 8th march, 2020.

the panellists represented various stakeholder 
groups related to financial statements: Mr Raj 
Mullick, Senior executive Vice-President at 
reliance Industries Ltd. from the preparers’ side;  
Mr. Nilesh Vikamsey, Past President of the ICaI 
representing the auditor fraternity; Mr. Jigar Shah, Ceo, 
Kimeng Securities India Pvt. Ltd. and also an analyst; and 
Mr. Prashant Jain, Chief Investment Officer of HDFC 
amC (a fund manager). the discussion was moderated 
by Mr. Sandeep Shah, Ca. this report on the panel 
discussion is for the readers of the BCAJ who would 
benefit immensely considering the present situation 
relating to audit of financial statements.

InITIal rEMarKS
Preparers’ Perspective:
Mr. Raj Mullick began by indicating that the utility of 
the financial statements lay at two extreme ends; whilst 
they provide a lot of value to certain classes of users 
such as analysts, government authorities and bankers, 
they are often relegated to the dustbin by certain other 
users, including some shareholders. however, generally 
financial statements are relevant to various stakeholders 
like shareholders, government authorities, bankers, 
analysts, suppliers and customers, each of whom looks 
at specific aspects as per their requirements and serve as 
an important communication tool on various matters like 
vision, mission and strategy of the entity, its leadership, 
dividend policy and CSr activities, amongst others.

he highlighted that there are several challenges which 
could hamper their utility, including the sheer size of the 
content, the use of several technical jargons like mat, 
deferred tax, oCI, eSoP, etc. Some of these challenges 
could be overcome by disclosure of sufficient qualitative 
and quantitative information covering impact analysis 
of future events and other explanatory and proactive 

disclosures so as to meet the varying needs of lenders, 
analysts and also credit rating agencies.

On the role of the finance team in making the financial 
statements more relevant and reliable, he highlighted 
various steps which could be taken as under:
(a)  Working closely with the Ceo;
(b)  establishing appropriate accounting policies;
(c)   Reflecting the nature of the business in the financial  

 statements; and
(d)  disclosing critical estimates and judgements.

Finally, Mr. Mullick stated that the role of the auditors is of 
paramount importance since they provide an assurance 
on the completeness of the financial statements and 
their compliance with the generally-accepted accounting 
principles. he also emphasised that by performing 
systematic, in-depth reviews of corporate controls, the 
auditors help ensure that a company avoids coming under 
regulatory scrutiny. he cautioned that going forward, for 
auditors to be relevant they need to go much beyond 
numbers and be more tech-savvy and exhibit a better 
understanding of the business.

Auditors’ Perspective:
Mr. Nilesh Vikamsey began by stating that for (this) 
audience the relevance of the financial statements and 
the utility of audit is a no-brainer in spite of some recent 
‘accidents’. He indicated that financial statements are 
relevant to the following sets of users:
(i) Shareholders, managements, potential investors and 

promoters;
(ii)  Lenders, analysts, rating companies and potential  

lenders;
(iii) Government and tax authorities;
(iv) regulators like SeBI, mCa and rBI.

he lamented the fact that in the past even when the 
auditors had qualified the financial statements of a 
particular company on several counts, including on ‘going 
concern’ issues, large funding was provided to it mainly on 
the security of its brand, which raised a doubt as to whether 

PanEl DISCuSSIon on uTIlITY oF  
FInanCIal STaTEMEnTS anD rElEVanCE oF auDIT aT 

THE 10TH Ind aS rSC
ZUBiN BilliMoRiA

 Chartered accountant
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eSG (environment, Social and Corporate Governance) 
which would be a win-win situation for all stakeholders. 
earnings may not always necessarily represent the 
bottom line and may not have a correlation to the market 
capitalisation of the entity due to various reasons like 
contingent liabilities, whistle-blower complaints, etc.

On the question of asset impairment, he observed that 
it is generally done only in times of an extreme business 
cycle, or when the business is about to be sold. he 
emphasised a more regular and vigorous assessment of 
asset impairment due to various technological changes 
like 5G, Iot and other matters like climate change and 
sustainability which could have an impact on industries like 
automobiles (emission norms, electric vehicles), cement 
(penalties for flouting pollution norms), real estate (climate 
change and global warming resulting in destruction of real 
estate in coastal cities due to floods), general insurance 
(impact of climate change on underwriting models) and 
It (impact due to water crisis in cities like Bangalore and 
Chennai).

another area where he felt that more granular 
disclosures were needed was with regard to intangibles 
in certain specific industries like pharma, banks / finance 
companies, consumer goods companies and so on 
on matters like expenses on brands, digital initiatives, 
customer acquisition, technology development (because 
as per the current accounting standards, any expenses 
on self-generated intangibles need to be expenses off 
and may not always be completely disclosed).

On audit quality and its relevance, Mr. Jigar Shah felt 
that the same is largely maintained and it would not be 
proper to paint everyone with the same brush. the role of 
audit is also likely to increase in the coming days due to 
various additional reporting requirements under CARO. 
he also felt that auditors should not resign immediately 
but must report.

Fund Managers’ / Investors’ Perspective:
Mr. Prashant Jain started by stating that as an investor 
there are two mistakes which need to be guarded against: 
the first is to avoid investments in entities whose value is 
likely to fall, and the other is to miss investing in entities 
whose value is likely to rise. Whilst the financial statements 
generally provide clues to the first situation if one reads 
the notes and other information in detail and identifies any 
aggressive accounting policies and other red flags, the 
same may not be true in the case of the latter. In his view 
the balance sheet and the cash flows are more important 

the intended users took the financial statements seriously.
According to him, the financial statements reflect 
on matters involving governance, risks, estimates, 
contingencies, etc. which may not always be a focus 
point of the various users, and hence their relevance and 
utility could get diluted. Besides, the credit and market 
risk disclosures need improvement from the current boiler 
plate / template-ised disclosures.

another area where there was enough ammunition 
provided by the financial statements was the red flags 
(which may not be always acted upon by the users), on 
issues such as:
(1)  Rising debt-equity ratio;
(2)  Capitalising revenue expenditure;
(3)  Rising fixed assets without corresponding increase  

 in production and / or sales;
(4)  Large ‘other expenses’ in the P&L account;
(5)  rising accounts receivable and inventory compared  

 with sales;
(6)  higher or lower ‘other income’ as compared to   

 ‘revenue from operations’.

Mr. Vikamsey also touched upon disclosure initiatives 
at the international level to address issues around 
which accounting policies need to be disclosed, defining 
materiality, better organised entity-specific disclosures 
on performance, working capital management, etc., 
improving the structure and content of financial statements 
with new sub-totals (eIBdta) and notes on management 
performance measures.

he pointed out that in spite of the recent aberrations due 
partly to the greed of some members and which needed 
to be tempered, the role of auditors will always remain 
relevant. however, they would need to embrace greater 
digitisation which would result in sampling getting replaced 
with aI and routine operations like reconciliation being 
automated. Going forward, the auditors would need to 
adopt a middle path between scepticism and investigation. 
Various reporting initiatives like KAMS, ICFR CARO, 
LFAR, etc. provide useful insights to analysts, investors 
and regulators. moreover, independent directors need to 
see greater value in the audit process and need to don 
the auditor’s hat to keep pushing the management.

Analysts’ Perspective:
Mr. Jigar Shah stressed that the utility and relevance 
of the financial statements can be improved by building 
‘additional, relevant, non-conventional’ disclosures, 
especially around predicting future events, diversity and 
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and relevant from their long-term value perspective than 
the Profit and Loss statement which is more temporary 
in nature. he recalled that one of his earliest learnings 
from a senior fund manager was that the bottom line is 
sanity, the top line is vanity but cash is reality!

It would be wrong to link failures entirely to the financial 
statements, except in situations like severe aLm 
mismatches or aggressive accounting policies since they 
could arise due to various other reasons like government 
policies, competitor actions, failed acquisitions and 
incorrect capital allocation, amongst others.

Mr. Jain felt that there could be better quality disclosures 
on certain matters such as:
(A)  Impact on the financial statements due to non-routine 
matters like significant changes in oil prices, foreign 
exchange volatility in case an entity has operations in 
several geographies;
(B)  the reasons for recording huge amounts as goodwill 
in tune with the underlying performance of the group 
companies;
(C)  The impact on the financial statements due to long-
term leases where there is a lower profitability in the initial 
years, and in situations where the entity keeps on entering 
into new leases continuously.

PanEl DISCuSSIon
after the above observations, moderator Sandeep Shah 
put forth various questions arising out of them and on 
certain other matters, resulting in a healthy discussion 
amongst the panellists. a summary of the views of the 
panellists on various matters is provided here:

(i)  Whether rigorous examination by auditors is 
undertaken: the primary responsibility for the preparation 
of the financial statements is that of the management and 
the auditors generally conduct a rigorous examination 
thereof. However, the quality of disclosures could improve 
and greater scepticism on their part is warranted in view 
of the recent failures;
(ii)  Whether audit is a commodity: there were 
differing views on this. the views in support thereof arose 
primarily from the growth expectations and undercutting of 
fees due to rotation, especially amongst the larger firms. 
However, firms are now evaluating their risk profiling of 
clients and increasingly resorting to resignations within 
the regulatory framework. on the other hand, since in 
certain cases the auditors grow with the companies, there 
is no commoditisation and it is up to the entity whether it 
wants to do so;

(iii)  Competitiveness of audit fees: On the question 
whether the fees paid to the auditors are reasonable vis-
a-vis the complexity involved, it was felt that there was 
scope for improvement since the lower fees are partly due 
to the lower rate of growth in the compensation levels of 
the white-collar employees in the past 20 years compared 
to the blue-collar employees, such as drivers;
(iv)  Audit quality and related disclosures: The quality 
of the audit firms is primarily driven by the partners and 
the staff both in terms of their brand value and technical 
competence. However, adequate disclosures are not 
made in respect of the credibility of the team members 
except for the name of the signing partner. It was felt that 
a rating of the audit firms is the need of the hour. The 
aQI proposed in the mCa consultation paper could also 
be a step in that direction, though the ICaI has not made 
much progress in the matter. Many small firms are quite 
meticulous in undertaking their assignments. In sum, it 
was noted that in many cases, at the time of acquisition 
the acquirer insists on firms of a certain standing to ensure 
quality;
(v)  Role of auditors in evaluation of business and 
industry impact: It is not the responsibility of the auditors 
to evaluate the future impact on the entity’s business since 
they are not industry experts, except that they may only 
highlight the risks. It was suggested that the management 
may, as part of the annual report, give specific disclosures 
about the possible pricing and financial implications due 
to the impact of technology changes on their business in 
the foreseeable future;
(vi)  Role of technology and digitisation on the audit 
function: this will result in a revised set of skills on the 
part of the auditors around data inputs / querying which 
would be very dynamic in nature;
(vii)  Relevance and utility of the MD&A: there were 
mixed reactions on its utility. Whilst, on the one hand, 
it serves as a useful communication tool especially for 
the larger companies, on the other it always tends to 
be optimistic and a report card of the present without 
providing a meaningful analysis of the future plans of the 
business. accordingly, it was felt that it does not merit 
more than a passing interest;
(viii)  Relevance of investor presentations: Since they 
generally tend to be more detailed than the md&a, they 
are more relevant to the analysts due to their interactive 
nature which helps them in updating their valuation models. 
however, the forward-looking statements made therein 
are quite often not substantive and tend to be optimistic 
and biased; hence they should be read in conjunction with 
the detailed notes in the financial statements, because 
the devil lies in the details;
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(ix)	 Transition	to	Ind	AS	–	whether	beneficial: Whilst 
there is no doubt that Ind AS provides better quality of 
disclosures, it was felt that the earlier format of the balance 
sheet was more reader-friendly since it provides the sum 
total of the various line items at a glance as against the 
‘Current’ and ‘Non-Current’ classification of all line items 
under Ind AS, which could be summarised. Further, 
the concept of ‘mark to market’ presents challenges in 
analysing the financial position and results in a meaningful 
manner;
(x)  Earnings management: the greatest challenge 
therein lies in managing the expectation mismatch. In 
certain situations, it could be used as a legitimate tool by 
the management by cutting certain discretionary costs 
like advertising or delaying capital expenditure; in other 
situations, it may not be justified, especially if it is achieved 
through aggressive and questionable accounting policies. 
It was, however, agreed that over a period of time the 
same would be mitigated through a natural process of 
reconciliation and tie-up with the market forces coupled 
with greater regulatory scrutiny;
(xi)	 Sufficiency	of	the	current	financial	statements	
framework to all industries: Whilst it was largely felt that 
the current financial statements framework is sufficient 
for most industries, in certain industries such as media, 
real estate, airlines, multiplexes, pharma, etc., it may not 
always provide meaningful and relevant information like 

the extent of land parcels (real estate), products, USFDA 
inspections (pharma), impact of long-term leases (airlines, 
multiplexes) and IPr (media);
(xii)  Usefulness of joint audit: It does provide value 
and add to the quality of the audit, especially in the case 
of larger entities; the experience has been generally 
good in countries which have mandated it. however, care 
needs to be exercised that whilst allocating the work no 
significant areas are left out. For the smaller companies it 
may result in increased cost;
(xiii)  incentives for auditors: the main incentive 
and motivating factor for an auditor is being a member 
of the ICaI. however, considering his role as a solution 
provider, one of the motivating factors would be that his 
recommendations are accepted. there can be no greater 
feather in the cap than when the financial statements 
certified by him get an award from the ICAI for the best-
presented accounts.

ConCluSIon
there was unanimity that the discussion provided a 
360-degree view of various matters from the perspectives 
of a preparer, auditor, investor and analyst. however, 
concerns remain on overregulation and the existence of a 
trust deficit which would in the coming days play a greater 
role in determining the efficacy of the financial statements 
and the role of the auditors. 

Do not worry about your difficulties in Mathematics.  
I can assure you mine are still greater —  Albert Einstein

Thousands of candles can be lighted from a single candle, and the life of the candle 
will not be shortened. Happiness never decreases by being shared —  Buddha

Men make history and not the other way around. In periods where there is no 
leadership, society stands still. Progress occurs when courageous, skillful leaders 

seize the opportunity to change things for the better —  Harry S Truman
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HolISTIC HEalTHY lIVInG...

the human resource development Committee organised 
a Study Circle meeting on  ‘Holistic Healthy Living 
(Emotional Upliftment Through Healthy Mind)’ on 10th 
december, 2019 at the BCaS hall. the presentation was 
made by dr. Viral thakkar, mBBS, md.

Key takeaways from the talk were as follows: a holistic 
and healthy life entails harmony between the mental, 
emotional and physical states of an individual. recent 
research has started accepting what our ancient scriptures 
had proved – that physical health depends on what and 
how we think and feel. hence, maintaining equilibrium 
and balance in one’s mental, emotional and physical 
constitution leads to an ideal life. If everyone can learn 
how to manage stress gracefully, most of the diseases 
would not exist. dr. thakkar emphasised: ‘everyone is 
capable of achieving optimum health by becoming one’s 
own physician.’

the speaker also covered the following concepts:
(i)  Psychosomatic fundamentals;
(ii)  role of emotions and thoughts in maintaining healthy 
physiology;
(iii)  Brief introduction to Bach Flower remedies and 
handling emotional health;
(iv)  advance technologies to diagnose emotional and 
thought patterns like aura videography;
(v)  Lifestyle tips; and
(vi)  meditation.

the meeting was well attended and the participants said 
they would welcome more such discussions.

MaxIMISInG YourSElf

the hrd Committee organised another Study Circle 
meeting on  ‘Maximising Yourself by Living a Holistic 
Life: Let 2020 be the Beginning of a Defining Decade’ 
on 14th January, 2020 at the BCAS hall. the presentation 
was made by Mr. Shyam Lata.

the talk provoked the members present to think about 

whether they were leveraging the physical, intellectual, 
emotional and spiritual fronts of their lives to the maximum 
level.

he went on to explain the following:
(a)  Physically, some of the essential aspects of life are 
exercise, diet and rest; a balance of these helps maximise 
our potential;
(b)  For intellectual balance, an important aspect is to 
filter the information received continuously before arriving 
at conclusions. this requires a carefully considered gap 
between listening and responding to make the right 
decisions;
(c)  For emotional balance, an important aspect is to be 
assertive – but not aggressive;
(d)  For spiritual balance, one needs to practice ethics in 
dealings with others.

the speaker summarised these concepts by explaining 
maslow’s hierarchy of needs.

aCHIEVInG $5 TrIllIon EConoMY

BCaS, along with experts from CCI, organised ‘experts’ 
Chat’ on ‘Current Economic Scenario – How India can 
achieve US $5 Trillion Economy Target’ at the C.K. 
nayudu hall, CCI, on 29th January.

those who participated in the discussion were:  
Dr. Ajit Ranade – Group executive President and Chief 
economist, aditya Birla Group; Mr. Shyam Srinivasan 
– Ceo and managing director, Federal Bank Ltd.; and 
Mr. Dipan Mehta – Stock market analyst. BCAS Past 
President Shariq Contractor was the moderator.

at the outset, BCaS President manish Sampat thanked 
the President of the CCI and its executive Committee 
for their co-operation in organising the joint event. he 
welcomed the members of both organisations and gave 
a brief idea about the activities of the BCaS. he set the 
tone for the meeting by narrating the difficult times that 
the Indian economy was passing through and hoped that 
the experts would enlighten those present about the path 
to take to achieve the desired target.

SoCIETY nEwS
MIHIR SHETH i SAMIR KAPADIA

 hon. Jt. Secretaries
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the economy to a very high growth 
rate with low seed funding. and there 
was enough funding available to 
back such ideas.

Shariq Contractor asked whether 
chasing the coveted growth rate 
posed a risk for India and whether it 

could lead to more inequality in the system.

Dr. Ajit Ranade opined that this was 
inevitable in the pursuit of growth 
because gains from successful 
business always went first to the top 
order. Besides, some social ills like 
pollution, ecological disorders and 
environmental hazards were bound 
to come as a package along with 

growth. however, the wisest thing would be to balance 
these factors.

answering a question on building human capital to 
leverage the demographic advantage, Dr. Ranade said 
that skill development was indeed a problem and massive 
resources were needed to build up the required skill to 
achieve the target. In fact, according to the panellists, 
more investments would be necessary for investing in 
skill-building than plant and machinery or buildings. Mr. 
Shyam Srinivasan said that 2% of CSr funds could be 
mandatorily made to be spent on skill-building. however, 
all panellists agreed that the current level of CSr funds at 
Rs. 3 billion might be insufficient to meet the requirements.

To specific questions whether India could afford to follow 
a growth model that could potentially compromise the 
environment, the panellists were unanimous that it could 
only be possible with due balance and ensuring that the 
model was financially and economically viable.

one of the critical factors for success in achieving the 
desired growth rate and measuring the performance was 
the availability of reliable statistical data. the moderator 
asked whether the panellists were convinced about the 
reliability of data. they replied that India had a healthy 
tradition of maintaining data and the advantage of a well-
built system. They affirmed that GDP metrics did not 
leave out any major data in all three sectors. In fact, the 
government was consistently trying to improve methods 
of data capturing and sampling methods to extrapolate 
data in real time for the right decision and direction.  
Mr. Dipan Mehta said that the auditors deserved special 

Manish Sampat formally introduced  moderator Shariq 
Contractor and then requested treasurer Abhay Mehta 
to do the honours for the experts. after the introduction 
of the experts and presentation of mementoes to them, it 
was time for the moderator to take over.

Shariq Contractor set the ball rolling 
by first describing the headwinds 
and challenges facing the economy 
and then said that at the current rate 
of growth, in order to achieve a $5 
trillion economy India would have to 
grow at 11% a year. Was it possible 
to achieve this in five years in the 

opinion of the panellists? he also wondered whether 
the yardstick of consumption-driven growth, which was 
the model adopted by the western countries till now, 
was valid in view of the changing paradigms in ecology, 
environmental concerns and the need for consideration of 
the ‘index of human values’.

the panellists were unanimous in their opinion that despite 
challenges, it was good to have a goal to propel India in 
the desired direction. the challenges of low growth across 
the world, the falling Indian agricultural sector putting 
pressure on the manufacturing and services sectors and 
the depreciating rupee were indeed matters of concern 
and could act as a roadblock. however, if there was a 
goal followed by action, it could yield the desired result, 
if not in the targeted period then at some later time. But 
the panellists negated the thought that liquidity was a 
roadblock in achieving growth.

according to Mr. Shyam Srinivasan, 
the real problem was that investments 
were not happening. It was not 
a supply problem but a demand 
problem that was ailing the economy. 
Changing patterns of consumption 
and behaviour of the millennials also 
needed to be given due consideration 

as they did not believe in permanent ownership but use-
and-throw, renting and bartering. this was putting a drag 
on the economy and the growth rate needed to factor in 
this major change.

Mr. Dipan Mehta said that globally, as in India, demand 
for institutional finance was reducing as there were many 
more avenues of financing available through VC and PE 
funding. Besides, orbit-changing business enterprises 
were created by ideas that had the potential of catapulting 

Mr. Dipan Mehta

Mr. Shyam Srinivasan

Dr. Ajit Ranade

Shariq Contractor
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praise from society for ensuring that corporates presented 
their figures accurately. All agreed that India was indeed 
following global standards on most parameters for 
measuring its progress.

answering a question about what should one expect from 
the forthcoming budget to act as a catalyst for growth, 
the response was that no further taxes and greater 
transparency by government would be the key.

The chat on targeted issues was followed by a rapid-fire 
question round which was well fielded by the panellists. 
overall, the tone was both positive and optimistic about 
having a target and working towards achieving it.

InTErnaTIonal EConoMICS STuDY 
GrouP

the International economics Study Group held its meeting 
on 10th February  on ‘Analysis of Economic Aspect of 
Budget 2020’. Shalin Divatia led the discussions and 
presented his considered views on the subject.

He first highlighted a few prominent themes of Budget 
2020, how the past few years had shaped the budget 
(‘Why we are where we are today’) and then dwelt on 
some critical highlights of the (then forthcoming) budget. 

Clearly, he said, this budget was a continuity of the 
approach of the Modi government over the past five 
years. during the ten years from 2004-05 to 2013-14, 
India consumed by ‘importing’ and Indian corporates 
resorted to high leveraging. heavy external borrowings, 
coupled with high fiscal deficit and very high bank credit 
growth, had pumped the economy which reflected in the 
GdP growth. however, this also resulted in ballooning 
inflation and unsustainable PSU bank NPAs, in addition 
to the depreciation of the rupee in the forex market.

the modi government had gone on a systematic and 
sustained course-correction to put the economy back on 
track with the focus on measures relating to governance 
(IBC, use of technology and dBt), strengthing the 
economy (review of import duties and rules of origin 
under Fta, increase in import duties to protect mSme 
and the scheme to encourage electronics goods 
manufacturing) and tax reforms (GSt had resulted in 
lowering of the total indirect taxes). the endeavour 
had been to put purchasing power back in the hands of 
the common man, promoting ‘make in India’ for Indian 
consumption, to protect / attract manufacturing in India 

and promote the sustainable competitiveness of the 
Indian economy.

among the prominent themes of the budget were 
governance, ease of living (through ‘aspirational India’, 
economic development and a caring society) and the 
financial sector. Speaker Shalin Divatia also presented 
details of major infra projects announced by the 
government to achieve a $5 trillion economy and how the 
fiscal deficit is planned to be kept in control in a holistic 
manner, including pushing of specific disinvestment cases.

he explained that the Indian economy being very diverse 
and with vast inequalities, initiatives that are good from the 
larger perspective may negatively impact certain sectors 
in the short term. he described how the era of ‘making’ 
money was over and that with many opportunities, money 
would now have to be ‘earned’.

DIGITal TaxaTIon
 
a lecture meeting on ‘digital taxation’ was held at the 
BCAS hall on 12th February. Mr. Rashmin Sanghvi, was 
the faculty.

he started with an explanation on 
how BlockChain has changed the 
banking system in India and the 
world. he then went on to explain 
how the big mnCs of the West such 
as apple and so on are engaged in a 
tax war.

the difference between ‘Country of Source’ and ‘Country 
of residence’ was explained with the example of Google 
Inc. that, in turn, led to a discussion on how the concept 
of Pe (Permanent establishment) is outdated and what 
are the current changes that the oeCd has brought in. 
What happens when the oeCd brings in changes and 
how do these impact India?

Mr. Sanghvi also elaborated the principles of Base erosion 
Profit Shifting – Action Plans and how these would affect 
domestic laws when they were implemented by the nations 
accepting them. he described how the term ‘equalisation 
levy’ came into the picture and how nations like India and 
France had implemented a tax on the digital advertisements 
of digital marketing companies which, without a presence 
in India, used these to evade taxes.

the erudite speaker explained the changes in the Finance 

Rashmin Sanghvi
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Bill, 2020 which addressed significant economic presence 
and also the digital economy, which would bring a change 
in the way finance and taxes would work.
It was an upbeat and informative meeting, with the 
participants benefiting enormously from the discussions 
and the insights provided.

ITf STuDY CIrClE MEETInG

the ItF Study Circle meeting on ‘Amendments of 
International Taxation – Finance Bill 2020’ was held on 
14th February.

the International taxation Committee Study Circle 
organised this meeting at the BCAS hall. It was addressed 
by  Ms Divya Jokhakar.

She began by sharing her personal views on how the 
Finance Bill has its pros and cons. She then explained 
the reasons for the change in the existing provisions 
of section 6 – residential Status; section 206C – tCS; 
and section 94B – Interest Limitation. She led the group 
discussion by throwing in several interesting questions, 
leading finally to the conclusion that there were still many 
doubts and queries which the Finance Bill would be able 
to answer when it was made into an act.

Divya Johkakar’s excel workings on how to claim tax 
credit in the event of an individual turning into a deemed 
resident of India, and also the workings of disallowance 
u/s 94B, were well received.

‘10x SuCCESS anD ProSPErITY 
MInDSET’

the human resources development Committee 
organised a Study Circle meeting on 17th February at 
the BCAS hall to discuss the subject ‘10X Success 
and Prosperity Mindset’ which was conducted by  
Mr. Arunaagiri Mudaaliar.

he explained that what a human being achieves in life 
depends on his mindset. and mindset comprises of 
beliefs and attitudes that can be fine-tuned for success 
through effective training. Dr. Arunaagiri is a master in 
helping individuals convert their beliefs and attitudes into 
liberating, empowering beliefs and mindset to achieve 
holistic prosperity in life.

In the ‘10X Success and Prosperity Mindset’ seminar, 
the participants got first-hand information on the subject. 

Some of them claimed that they had experienced an 
uplifting and positive feeling and enhanced energy at the 
end of the seminar.

analYTICS & aI – a GloBal 
PErSPECTIVE

a lecture meeting on ‘Analytics and AI – Global 
Perspective and India Story’ was held on 20th February 
at the BCAS hall.

President Manish Sampat gave the opening remarks 
and presented an overview of the seminar by explaining 
the importance of Artificial Intelligence (AI). He also 
introduced both the speakers, Mr. Jeffery Sorensen and 
Deepjee Singhal. 

Mr. Jeff Sorensen started the 
session by highlighting various 
points to be kept in mind at the time 
of auditing and briefly described the 
global perspective on audit analytics 
and aI by listing the following points:

(i)  Artificial Intelligence definition
(ii)  Global development
(iii)  the audit perspective
(iv)  audit aI in practice
(v)  how you can get started

‘aI is the branch of computer science concerned 
with the automation of intelligent behaviour. aI is the 
computational ability to achieve goals in the world,’ 
he said, before going on to describe some common 
aI terms and concepts. he then explained machine 
Learning – which is a subset of aI – and a mathematical 
model based on sample data.

he also described some key challenges for aI and global 
development, which is a combination of faster computers 
and smarter techniques. he described the global progress 
on AI with examples from the fields of finance, healthcare, 
automotive, retail, airlines / travel, security, lifestyle and 
so on. 

Further, he explained audit Perspective, which applies 
to audit – automation and robotic Process automation 
(rPa); audit apps; machine learning / deep learning for 
auditors; goals of rPa; features of rPa and tasks for 
rPas; standardised, rule-based repetitive and machine-
readable inputs; and so on.

Mr. Jeffery Sorensen
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Considering the time limitation, 
Deepjee Singhal, a member of the 
BCAS Core Group, gave more time to  
Mr. Sorensen to share his 
experience. 

In the limited time available to him, 
Deepjee Singhal provided a brief 

update on ‘the India Story’ and on analytics and aI in the 
context of internal audit.

he explained the future of analytics and aI in India 
and asserted that aI had a bright and promising future. 
Further, he described, with examples, the presence of 
AI in government, automotive, finance, restaurants, 
etc. he also explained some key points of aI such as 
the development of aI in India through auditing, audit 
analytics, etc.

Both sessions were interesting and interactive. the 
meeting was well attended and attracted a full house.

worKSHoP on unDErSTanDInG MlI
  
a two-day workshop on ‘Understanding the MLI’ 
(Multilateral Instrument) was organised by the BCAS 
at hotel orchid in mumbai on 21st and 22nd February. the 
objective of the workshop was to offer participants in-
depth understanding of the mLI and its impact on Indian 
tax treaties going forward.

the seminar received tremendous response with 112 
participants of all generations, both members and non-
members, as also outstation participants from 16 cities 
across India.

Manish Sampat, BCAS President, welcomed the 
gathering and made the opening remarks. Dr. Mayur 

Nayak, Chairman of the International tax Committee, 
introduced the subject.

In the first session on Day 1, Mukesh Butani lucidly 
explained the architecture of the mLI along with its basic 
concepts, terminology and nuances in light of the BePS 
project of the oeCd and its ‘action report 15’. his 
presentation provided an insight into Part I of the mLI, 
i.e., article 1 (Scope of mLI) and article 2 (Interpretation 
of terms). the session was chaired by BCAS Past 
President Kishor Karia.

On the conclusion of the first session, the BCAS 
publication, ‘Multilateral Instruments [MLI] (including an 
overview of BEPS) – A Compendium,’ was launched by 
BCAS Past President Pinakin Desai.

the day’s second session saw 
Vishal Gada providing insights 
into Part II of the mLI dealing with 
hybrid mismatches. the case studies 
presented by him provided practical 
understanding to the participants 
of the issues which are sought to 
be tackled by the mLI and also the 

issues that could possibly arise from its interpretation. 
his presentation covered article 3 (transparent entities), 
article 4 (dual resident entities) and article 5 (application 
of methods for elimination of double taxation) of the mLI. 
this session was chaired by Dr. Mayur Nayak.

In the third session of 
day 1, Radhakishan 
Rawal provided insights 
on Part VII of the mLI 
(Final Provisions), dealing 
with how the mLI will be 
interpreted, implemented, 
amended, will enter into 

BCAS’ publication ‘Multilateral Instruments [MLI] (including an overview of 
BEPS) – A Compendium’ was launched by Pinakin Desai

Vishal Gada

Deepjee Singhal

Mukesh Butani, BCAS President Manish Sampat, Kishor Karia and Dr. Mayur 
Nayak (from left to right)

Radhakishan Rawal and Nilesh 
Kapadia (Right)
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force, will enter into effect, relate to the protocols, etc. 
his presentation covered articles 27 to 39 of the mLI. the 
session was chaired by Nilesh Kapadia.

the last session 
of the day  had H. 
Padamchand Khincha 
dealing with articles 
12 to 15 of the mLI, 
which pertain to artificial 
avoidance of Permanent 
establishment (Pe) 
status in light of BePS 

action report 7. he also enlightened the participants on 
the amendments to the concept of ‘business connection’ 
proposed by the Finance Bill, 2020 and its impact on the 
taxation of foreign enterprises operating in India through 
digital means. Daksha Baxi chaired this session.

On Day 2, the first 
session saw Geeta 
Jani taking the stage 
and enlightening the 
participants about the 
intricacies and nuances 
of articles 6 to 11 of the 
mLI dealing with treaty 
abuse in the backdrop 

of BePS action report 6. the case studies covered in 
her presentation inter alia not only highlighted the various 
issues that are expected to arise under article 6 (Purpose 
of a Covered tax agreement) and article 7 (Prevention 
of treaty abuse) of the mLI, but also provided possible 
solutions and interpretations to deal with these issues. 
this session was chaired by Tarunkumar Singhal.

In the second session on day 2, Dr. Vinay Kumar Singh, 
IRS dealt with the very important topic of synthesised 

texts of Indian tax treaties (post-mLI) issued by the Indian 
tax authorities. his presentation provided insights into 
the approach of Indian tax authorities to the mLI, the  
non-binding nature of the synthesised texts and how the 
same are expected to enhance the ease of interpreting 
the mLI, which can otherwise be a daunting task. this 
particular session was chaired by Anish Thacker.

the two-day workshop concluded 
with a panel discussion on case 
studies under mLI featuring Dr. Vinay 
Kumar Singh, IRS, Sushil Lakhani 
and Vispi Patel acted as panellist 
and moderator, respectively. thanks 
to their expert knowledge and rich 
practical experience, they dealt with 
the complicated issues arising in 
the case studies and provided all-
round inputs and arguments from 
the perspective of both the taxpayer 
and the tax authorities. the case 
studies were prepared by Ganesh 
Rajagopalan, Bhaumik Goda and 

Karnik Gulati. they were guided and provided with 
valuable inputs by Vispi Patel.

all the sessions were interactive, with the speakers 
sharing their insights on their respective subjects and 
issues. The participants benefited immensely from their 
guidance and practical views. the Coordinators for the 
workshop were Namrata Dedhia, Tarunkumar Singhal 
and Abbas Jaorawala.

InTEraCTIVE SESSIon wITH STuDEnTS
 
the BCAS Students’ Forum, an initiative of the hrd 
Committee, organised an interactive session with 
students on the subject ‘“Success in CA Exams’” on 23rd 
February at rVG hostel, andheri (West), mumbai.

the event was attended by Mr. Lalchand Choudhary 
(President, rVG hostel), Mr. Rajesh Muni (Chairman, 
hrd Committee – BCAS), Mihir Sheth (hon. Joint 
Secretary – BCAS), Narayan Pasari (Past President – 
BCAS) and Anand Kothari (Convener, hrd Committee 
– BCAS).

Ms Azvi Khalid (student co-ordinator) introduced the 
speakers, Dr. Mayur Nayak and Ashutosh Rathi, and 
shared brief details about the BCAS Students’ Forum. 
Rajesh Muni addressed the students and encouraged 

Geeta Jani and Tarunkumar Singhal

H. Padamchand Khincha (left) and 
Daksha Baxi

Suresh Lakhani

Vispi Patel

Dr. Vinay Kumar Singh, IRS, BCAS Vice-President Suhas Paranjpe and Anish 
Thacker
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them to actively participate in the events organised by the 
Students’ Forum. Mr. Lalchand Choudhary was delighted 
to share students’ activities at rVG and said that he 
would be very happy to conduct more such programmes 
jointly with the BCAS for the benefit of the CA students’ 
community. Mihir Sheth and Narayan Pasari also 
motivated the students with words of encouragement.

Dr. Mayur Nayak shared his own inspiring journey as a 
CA student who failed to crack the final exams in the first 
attempt and thereafter secured an all-India rank with his 
sheer determination, hard work and positive attitude. he 
focused on the ways to mentally prepare for the exams 
and how to accept failure. he gave tips to calm the mind 
while attempting the papers; and, while studying for the 
exams, learning a few deep breathing techniques. he 
explained that the biggest danger faced by students was 
not in setting their aim too high and falling short, but in 
setting their aim too low and achieving their mark.

Ms Drishti Bajaj (student co-ordinator) urged students 
to participate in the forthcoming Jal erach dastur Ca 
Students’ annual day event, popularly known as ‘Tarang’ 
which offered an excellent platform to Ca students to 
showcase their talent.

the second speaker of the day, Ashutosh Rathi, who has 
vast teaching experience, emphasised the importance 
of staying time-conscious; to ensure that they did not 
get distracted; he suggested maintaining a ‘mission 
Chartered diary’ creating a plan for the next day before 
going to sleep and logging hourly performance marks.

at the end of every day, the student needs to do self-
analysis and ask three Golden Questions to himself: 
1) What worked?
2) What did not work?
3) What is the improvement plan for things that did not work?

Planning and time management played a crucial role in 
getting the best roI on the time invested. a good and 
realistic plan kept the student focused, sorted and in 
charge. he also shared a six-step approach:

Step 1:  ask the Golden Question
Step 2: Zero-Based Budgeting – Subject-wise and 
Chapter-wise time estimates
Step  3: Subject Scheduling (macro)
Step  4: Week Scheduling
Step  5: day Scheduling
Step  6: Fortnightly Refinement

Ashutosh Rathi pointed out that planning was a dynamic 
process. often, the target may not be accomplished for 
various reasons and it would require the student to refine 
his plans to make up for the lost time; for this it was best 
for the students to spend 30 minutes every two weeks to 
refine their strategy.

at the end of the session, he shared the inspiring story 
of Ms Rajani Gopala, India’s first visually impaired 
woman who achieved the milestone of becoming a Ca 
by transforming her weaknesses into strengths and 
sympathy into empathy by sheer determination, hard 
work, planning, focus and perseverance. he also offered 
practical tips and tricks to be implemented to qualify as a 
CA and provided students with powerful affirmations to 
stay self-motivated.

Finally, Mr. Vedant Satya (student co-ordinator) briefed 
the participants about the forthcoming BCAS events and 
thanked the speakers for sharing their knowledge.

VIVaD SE VISHwaS

BCAS Past President Gautam Nayak chaired the direct 
tax Laws Study Circle meeting on the ‘Vivad se Vishwas’ 
Bill, 2020, at the BCAS hall on 24th February. advocate 
Devendra Jain was the Group Leader.

Devendra Jain gave a brief overview of the objects of 
the Bill and the reasons for its enactment. the cases in 
which the scheme will be applicable, along with important 
definitions, were discussed in detail. Cases wherein 
the declaration would be considered inapplicable were 
highlighted.

all the aforesaid points were discussed in light of the 
amendments to the Bill, which were passed on the day 
of the meeting. 

Seminar on ‘Success in CA Exams’
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Chairman Gautam Nayak gave practical insights on 
various issues from time to time in the course of the 
meeting. Both he and the Group Leader took questions 
from the floor throughout the session.

InDIrECT Tax STuDY CIrClE

the Indirect tax Law Study Circle held its meeting on ‘Issues 
concerning the applicability of section 50, rule 86A and 
section 43A of the CGST Act’ at the BCAS Conference hall 

on 2nd march. more than 40 members attended the meeting.

the Group Leader and session chairman provided 
insights on the topic with wide coverage and gave a 
detailed analysis on it. he also answered many of the 
doubts raised by members. It was an interesting and 
interactive meeting which concluded with a vote of thanks 
to the Group Leader and the mentor. on a demand from 
the members, it was decided to hold a continuation of the 
same meeting at a later date. 

MulTIlaTEral InSTruMEnT – a ParaDIGM SHIfT  
In Tax TrEaTIES

(A lecture meeting on the above 
subject was held on 15th January, 
2020 at the BCAS Hall. It was 
addressed by T.P. Ostwal, Chartered 
Accountant. The entire talk which is 
about 105 minutes long, is available 
on the BCAS YouTube channel. 
However, for the benefit of the 
readers this report summarises major points outlined by 
the speaker)

the speaker began his talk by narrating the history of 
Base Erosion and Profit Shifting (‘BEPS’), the project of 
the oeCd / G-20. he explained that the object of BePS is 
to address the issues of tax avoidance by taxpayers. With 
the said objective in mind, in July, 2013 the governments 
of oeCd and G-20 countries decided on a 15-point action 
plan to address the following challenges:

1.  taxation of digital economy;
2.  neutralising effects of hybrid mismatch arrangements;
3.  Strengthening of Controlled Foreign Corporation  
 (‘CFC’) rules;
4.  Limit base erosion via interest deduction;
5.  harmful tax practices;
6.  treaty abuse;
7. Artificial avoidance of Permanent Establishment  
 (‘Pe’) status;
8.  transfer pricing for Intangibles;
9.  transfer pricing for risks and Capital;
10.  transfer pricing for other high-risk transactions;
11.  methodologies to collect and analyse data on BePS  
 and actions thereon;
12. requiring taxpayers to disclose aggressive tax  
 planning arrangements;

13. transfer pricing documentation;
14. making dispute resolution more effective.

the 15th Point of action is to develop a multilateral 
Instrument (‘mLI’) framework so that the above 14 action 
Points would become part of the bilateral treaty.

Mr. T.P. Ostwal pointed out that mLI would address 
the action Points related to the treaty. the challenges 
pertaining to transfer pricing would not be addressed by 
mLI. he said that the object of mLI was to discourage 
tax planning strategy – devised by exploiting gaps in a 
tax treaty – to shift profit artificially to a lower or no-tax 
jurisdiction. as on date, 88 jurisdictions, which included 
all major countries, had signed the mLI and seven 
jurisdictions had shown the inclination to do so. the uSa 
and mauritius were not signatories or parties to the mLI. 
But mauritius had shown the intention to sign.

The following significant changes in Indian tax treaties 
were to be brought about through mLI:
® Modification to the Preamble;
® resolution of the status of dual residence through 

the mutual agreement Procedure (‘maP’);
® expansion of the scope of Pe:
l by expanding the scope of Independent agent;
l by restricting exclusion of activities to only those that 

are preparatory / auxiliary in nature;
l by strengthening the rule for anti-fragmentation;
l by strengthening the rule for anti-splitting of contracts;
l by suitably addressing arrangements, which were to 

avoid Pe status, through a Commissionaire.

® Corresponding adjustments in case of related party 
transactions;

T. P. Ostwal
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® Lower rate of tax on dividend or capital gains provided 
the shares have been held for the past 365 days;

® minimum standards which are not negotiable:
l Principal Purpose test (‘PPt’);
l Simplified Limitation of Benefit Test (‘LBT’) to prevent 

treaty abuse; and
l anti-abuse rule for Pes in the third jurisdiction.

the speaker then explained that when two countries 
agree and notify their position with respect to articles 
notified by OECD, the new treaty comes into existence, 
which is known as ‘Synthesised text’. It represents a 
shared understanding of the modifications to the DTAA 
between two governments through mLI and the same is 
prepared jointly by the Competent authorities.

Mr. Ostwal described in detail the features of mLI:
l optional: Countries can specify to which dtaa mLI 
they would apply;
l matching concept: Changes will take place only if 
both countries notify their respective dtaa with changes;
l DTAA so notified is called Covered Tax Agreement 
(‘Cta’);
l the three minimum standards (listed above) would 
apply if dtaa is Cta;
l Possibility to opt out of provisions which do not reflect 
a BePS minimum standard, with the opportunity to opt in 
later;
l Possibility to apply optional provisions and alternative 
provisions at any time where there are multiple ways to 
address BePS;
l oeCd acts as a secretariat. Particulars of status / 
positions of mLI in each jurisdiction are available on the 
oeCd website.

thereafter, the speaker dwelt in detail on the changes 
which would be brought about by mLI and how these would 
impact the existing arrangements along with examples.

Article 6 – Purpose of CTA: the purpose of Cta is the 
prevention of treaty abuse. In the context of the India-
mauritius treaty, it was explained that on the addition of 
the mLI Preamble, the position established in the ‘azadi 
Bachao Andolan’ would significantly undergo change 
as the MLI Preamble specifically provides for intent to 
prevent opportunities for tax avoidance / evasion through 
treaty shopping. however, it was pointed out that where 
the PPT is fulfilled, then the treaty benefit cannot be 
denied. For example, the benefit of tax sparing article, 
permissible under the un model, cannot be denied to the 
taxpayer if the substance test is fulfilled.

Article 4 – Residency of DRE: It clarifies the manner 
of determination of the residential status of the non-
individual dual resident entity (‘dre’). as per the article, 
in addition to applying the Place of effective management 
(‘Poem’) rule, the treaty partners by a mutual agreement 
Procedure (‘maP’) will take into account the place of 
incorporation or constitution of the dre and / or other 
relevant factors to determine residential status.

Article 7 – Prevention of Treaty Abuse: to provide 
safeguard against treaty abuse, in particular treaty 
shopping, a three-pronged approach is adopted. each 
treaty is expected to have the following three standards 
called Minimum Standard:
l Limitation of Benefit (‘LOB’) Rule which limits the 
availability of treaty benefits to entities meeting certain 
conditions;
l Principal Purpose test (‘PPt’), where one of the 
principal purposes of the arrangement is to avoid tax, 
then the treaty benefit could be denied;
l Simplified LOB, i.e., Specified Anti-Avoidance Rules 
(‘SAAR’), where only certain types of entities notified by 
the Government (‘Qualified Person’) are entitled to treaty 
benefits. If a person is not a Qualified Person, the benefit 
of the treaty would be available on the satisfaction of 
certain conditions.

Mr. Ostwal said that each nation is asked to negotiate 
the treaty with the above three minimum standards. In the 
absence thereof, sanctions could be put on those nations.

Article 12 – Artificial avoidance of PE status through 
Commissionnaire arrangements and similar 
strategies: the article is about a Pe in an arrangement 
where an agent acts on behalf of a principal, where the 
agent habitually concludes a contract or habitually plays 
the principal role leading to the conclusion of a contract. 
as per the article where the conclusion of contracts is the 
result of substantive activities taking place in a State, then 
the contract shall be deemed to have been concluded in 
that State, although the relevant rules of contract law 
provide that the conclusion of the contract took place 
outside that State.

Article 13 – Artificial Avoidance of Permanent 
Establishment status through the specific activity 
exemptions: activities that are preparatory or auxiliary in 
nature are excluded and not considered while determining 
whether the taxpayer has a Pe in the State. at present, 
a taxpayer is able to avoid Pe status by splitting or 
fragmenting its activities between two or more enterprises 
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The only sure weapon against  
bad ideas is better ideas —  Alfred Whitney Griswold

in such a way that none qualifies as PE. As per the Anti-
Fragmentation rules (‘aFr’) introduced in mLI, the overall 
activity resulting from the combination of the activities 
carried on by two or more enterprises shall be taken into 
account to examine whether or not the activities carried 
on are preparatory or auxiliary in nature. 

Article 14 – Splitting-up of contracts: this article aims 
to curb the practice of splitting the contract between two 
or more enterprises and completing the contract before 
crossing the threshold of the required number of days to 
qualify as Pe, thereby avoiding being treated as a Pe. 
as per mLI, the activities of both / all the enterprises put 
together will decide whether or not the enterprise would 
qualify as a Pe.

Article 8 – Dividend Transfer Transaction: It is provided 
that the beneficial tax rate under the treaty would be 
available only if the shares are held by the taxpayer for a 
continuous period of 365 days or more.

Article 9 – Capital gains from alienation of shares or 
interests of entities deriving their value principally 
from immovable property: as per the article, where 
the capital gain is derived from the alienation of shares 
in a company, which derives its value principally from 
immovable property, then the right to tax such gain would 
vest with the Contracting State where the immovable 
property is situated.

Article 10 – Anti-abuse rule for Permanent 
Establishments situated in third jurisdictions: Benefit 
of tax treaty shall not be available to the taxpayer where 
income is derived from the source State by the Pe of such 
taxpayer situated in the third State if such income of the 
Pe is not taxable in the resident State of the taxpayer and 
tax in the third State on the income of the Pe is less than 

60% of the tax in the resident State.

Scope of Dependent Agent PE expanded: an agent 
will not be considered independent if such agent works 
for other persons, but such persons are considered 
closely related to the first enterprise. Accordingly, such an 
agent would constitute a PE of the first enterprise. The 
corresponding adjustment of change in transfer Pricing 
is made compulsory.

T.P. Ostwal also pointed out that before the new treaty is 
notified and comes into operation, the provisions relating 
to withholding tax would first be notified six months prior 
to the notification of the treaty.

After MLI was notified and signed, India and China, both 
signatories to the mLI, instead of notifying each other’s 
dtaa to be Cta, re-negotiated their dtaa to align its articles 
with that of the mLI and BePS action Plans, as mutually 
agreeable to both parties. the amended dtaa incorporates 
the following changes related to the mLI / BePS:
l additional text to the Preamble;
l Treatment of income through / by fiscally transparent  

entities;
l dual residency to be resolved through maP;
l Definition of Installation / Construction PE, Agency 

Pe, Service Pe amended to align the same with mLI / 
BePS;

l Independent agent status widened;
l PPt inserted to prevent treaty abuse.

after completing his talk, Mr. Ostwal answered  all the 
questions raised from the floor of the house. 

The full video of the above Lecture Meeting is available 
on BCAS YouTube channel: https://www.youtube.com/
watch?v=8l9ZeBtCl8E  
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