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possibilities which can resolve my issues. I focus on 
them, short-list them and undertake that if it so happens, 
then I would undertake some sort of sacrifice. Thus, I 
am committing myself to work on the path of a possible 
solution. In this mode, the clearer I am in focusing on the 
possible solutions, the higher is the possibility of the issue 
getting resolved.

In the mode of ‘seeking forgiveness’, from my inner-most 
thoughts I admit my wrong-doings and seek forgiveness 
from the universe. In the process, I realise my wrongs 
and, having realised them, would certainly restrain 
myself from repeating them. this gets me to the mode of 
improvement, upliftment, betterment. the more the clarity 
about my wrong deeds, the more would be the tendency 
of avoiding repetition of such deeds.

now, correlating the two seemingly independent activities 
discussed above, viz., a search engine and a Prayer, the 
similarity lies in the clarity of the question / issue being 
raised. Be it a Google Search or be it a Prayer, clarity 
in you, your desires, as to what you are seeking, is 
what leads you to the path of success. yes, the analogy 
between a ‘search engine’ and a ‘Prayer’ is that what a 
search engine does in the ‘world wide web (www)’ is what 
our Prayers do in the ‘universe’.

this is like making a proper blue-print for constructing 
a bridge. however, the blue-print does not give you a 
bridge. that is not the result. taking action in that direction 
is like constructing a bridge after making a proper blue-
print, leading to the destination and fulfilment of desires. 
Without action, it is just a blue-print, lying in a file, and 
nothing constructive about it.

to conclude, be it a search engine or a Prayer, clarity 
(visualisation) followed by action is what leads to 
actualisation. Hein ji, sab sambhav hai! 

In today’s technology-driven era, people seeking 
information use Google or any other search engine. the 
search engine being accessed does not have any data, it 
searches and lists out the websites where the information 
being sought is available. the preciseness of such a 
search depends on how specific is the question that is 
keyed in.

leaving this discussion aside, let me take up another 
aspect of our life – Prayers. let me clarify here that by 
prayers I am not referring to the scripted prayers 
pertaining to any religion or community whatsoever, that 
I have been uttering without actually understanding their 
meaning. Further, for prayers I don’t know why but I am 
taught to visit a temple, stand in front of an idol, and so on.

What I am referring to by prayers here is the ‘inner 
conversation’ that we hold with an unseen energy, ‘the 
universe’. may be, the conversation (inner talk) is initiated 
by the name and with the imagination of a deity. Going 
deeper into this inner talk, what exactly am I doing? 
Broadly, I am either in a mode of (1) gratitude, (2) seeking 
help, or (3) seeking forgiveness.

While in the mode of ‘gratitude’, I basically express my 
thankfulness for all that I have attained / achieved. Being 
in satiety, my thought process is fine-tuned to the best 
with the universe, thereby enabling me to take rational, 
considered decisions which further uplifts me in all 
aspects of life.

In the mode of ‘seeking help’, I am, for some moments, 
focusing on a particular issue that is being experienced or 
faced by me, trying to narrate it as it is being experienced 
by me and raising a few questions thereto which makes 
me uncomfortable. In the process, my clarity on the issue 
magnifies and my thought process is energised on that 
precise issue. In such a circumstance, I generate the 

When you talk, you are only repeating what you already know. But if you listen, you 
may learn something new — Dalai Lama

namaskaar

PRAYERS: OUR SEARCH ENGINE

NIRANJAN PUNJABI
Chartered accountant
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editorial
have you opened a bank account or a demat account at 
a bank recently? Signatures are required at ten to twelve 
places. Some time back I opened an account for a minor 
and 12 signatures were required and for a demat account 
32 signatures. Signatures on pages and pages of ‘fine 
print’ that no one can fathom nor has a choice to change 
– this is a cumbersome chore for a fundamental service 
like banking. much of it is like pressing ‘I agree’ when 
downloading apps and like someone put it - ‘I agree’ is 
the biggest lie ever. 

a few months back a top private sector bank relationship 
manager said that they would open a demat account for 
an NRI customer only if there was in-person verification 
(which later I found was wrong even as per the internal 
guidelines). Finally the non-resident people came in after 
a few months, and a very junior person did ‘in-person 
verification’ and the bank opened the account after daily 
follow-up. 

another case is that of a charitable trust. a 167-year-old 
mnC bank gave a list of acceptable address proofs. this 
list of some 13 items did not include a single proof that was 
applicable to a non-business charitable entity. therefore, 
they said you won't be KyC compliant and therefore your 
account could be blocked or closed. a charitable trust is 
often registered at the office of the Trustees. The bankers 
could offer only one option – to take the address of the 
trustees to be the address of the charitable trust for KyC 
purposes, which meant that the trust communication 
would go to trustees’ residential address instead of the 
office. It felt like being a hostage since the trust had 
deposits u/s 12, and there was no option but to bend. 

In another case, a european bank, since eight months 
are unable to close a Lo bank account after mCa has 
approved the Lo closure and tax department has given 
an noC. the bankers are asking for documents that the 
Lo has already submitted on a yearly basis because the 
bank cannot find them. And all this is for a meagre sum. 
In another case, another top private sector bank is asking 
for Physical Copies during CoVId lockdown (when 
no post or courier is working) to change the address in 

bank records in spite of providing documents through 
registered email and in spite of roC records updated for 
a local address change.  

today, after more than a decade of the Satyam scam, I can 
say that most bankers do not send direct confirmations to 
auditors in spite of client instructions and authorisation. 
the rBI perhaps is looking for a bigger corporate fatality 
to learn the lesson! Can rBI not formulate a regulation 
to ensure that a comprehensive confirmation of all the 
facilities is sent to auditors?  

an over-the-top example is that of credit card interest and 
finance charges of 3-4% per month that most banks charge 
on delayed payments. only dilbert cartoons can explain 
this. most of us have come across such appalling service 
levels, extreme nit-picking, and unreasonable attitude of 
bankers and banks. these, from my experience, are deep 
and pervasive across the sector. 

no doubt that the banks have done a lot of good work 
too but they have lost loads of money as well. Banks as a 
sector is a huge boulder blocking ease of doing business 
for small and medium players especially. nPa track record 
shows a dismal performance of PSBs when it comes to 
protecting money of depositors. For most people, money 
is life, because people spend days and months and years 
to earn it. the present rs. 5 lakhs dICGC insurance 
cover which I am told has not yet come into effect  (and 
was raised from rs. 1 lakh after 27 years) is paltry. In 
the event of a bank failure, this insurance gets paid post 
all investigation process, which takes a lifetime, literally. 
every taxpayer deserves better service from banks and 
better cover for her wealth in a bank. this is a big taxpayer 
concern: service of the bank and the safety of her tax-paid 
money with the bank. If tax-paid money is unsafe in a 
bank, then taxes are not working for taxpayers!

Raman Jokhakar
editor

Banking as a service
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I feel very proud and satisfied as I write to you for the 
last time as President of our illustrious Society. It is 
an honour and a privilege to have led the Bombay 
Chartered Accountants’ Society during a memorable 
and unprecedented year. We continue to march ahead 
and strive to achieve greater heights of performance 
year after year by building on the excellent work done 
by all previous Presidents. The last three months have 
been challenging and unmatched for us in terms of 
conducting our normal activities of education, training 
and spreading knowledge. But we converted all the 
challenges that came our way into opportunities and 
continued with our endeavour of spreading knowledge 
with even more vigour and zeal.

I am happy to inform you that we quickly transited 
to an online platform and were able to reach a much 
wider audience and get high profile and knowledgeable 
speakers for the BCAS platform. All this was possible 
since there were no geographical restrictions. To our 
immense satisfaction, our internal assessment actually 
shows that we have been successful in delivering more 
man-hours of training by way of live attendance and 
follow-up hits on our YouTube channel. We managed to 
clock almost half of the man-hours of training (during the 
three months of lockdown) that we were usually clocking 
in an entire year through physical meetings. Things 
worked out best for us because we made the best of 
how things worked out. I expect this trend to continue for 
some more time yet and I thank all of you for supporting 
BCAS during these testing times. This success is only 
because of the faith and the patronage of all of you.

a balanced approach is required
It has been more than three months into the national 
lockdown and work from home (WFH) has caught 
the fancy of many, including some marquee IT and 
multinational companies. However, according to a 
reported survey, some of the employees want to get back 
to office. ‘The lack of human interaction is a problem 
– there’s something about face-to-face interaction that 
can’t be replaced.’ According to some HR professionals, 

there are groups of employees who enjoy working from 
the office and want to get back there. At the same time, 
there are several companies mulling the possibility of 
shifting to a complete WFH mode on a permanent basis. 
According to them, productivity has gone up and a lot 
of travel time is saved. But the question remains: does 
work from home really work? According to the survey, it 
is premature to conclude whether WFH has succeeded. 
The survey adds that social capital is missing and this 
is built by social interactions while working together and 
knowing co-workers well enough to establish a bond of 
human relationships and emotions.

Success is achieved by teamwork and because co-
workers have known and have intimately interacted 
with each other for years. Banter over a cup of coffee 
during a break is very much part of team-building and 
camaraderie and this social capital is missing while 
working remotely from home. People will continue to 
work from home, but in my view if a balanced view is not 
taken, they will become robots lacking the all-important 
human touch. In time, fatigue will set in and productivity 
may actually come down in the longer run. So, at least 
till normalcy returns, we will have to adopt a hybrid or 
mixed model of WFH by allowing some people to choose 
their preferred option. However, follow-up with physical 
interactions (with all required safety norms) at regular 
intervals should be integrated into the work culture.

Final Good-Bye!
on 6th July, 2020 I complete my term as President of 
this esteemed institution and I bid farewell to all of 
you with a great sense of happiness, satisfaction and 
achievement. In the past twelve months I have tried to 
deliver my best to the Society and tried to strengthen 
its existing goodwill, brand value and reputation built 
over the years. During the year gone by, we strove to 
increase our reach by reaching out to a much wider 
range of constituents beyond our traditional cycle of 
influence. We tried out new formats for our educational 
events, invited trainers from across fields and from a 
cross-section of professional backgrounds and tried out 

From the president

My Dear Members,
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new mediums of dissimilating knowledge. We also had 
focused events on specific sectors, emerging areas of 
practice and various non-technical but important areas 
of personal and professional development. Besides 
serving our members, organisationally also, the Society 
consolidated its position by various measures of financial 
prudence, cost savings and infrastructure building. We 
also worked earnestly to harness talent and build future 
leaders. At a personal level, this tenure as President 
helped me further to develop leadership skills and I 
have learnt how to handle different people and different 
situations more efficiently.

Finally, I wish incoming President Suhas Paranjpe and 
the new team all the very best for the coming year. I 
have no doubt that it will be full of events and innovative 
programmes.I am sure under his leadership our Society 

will successfully venture into uncharted territory while 
continuing to flourish in its traditional areas.

I started this journey with anxiety, not knowing how the 
year will pan out but I created some beautiful memories, 
made wonderful friends on the way and now I say  
good-bye and a big THANK YOU for all your love, 
support and affection.

With Best Regards,

CA Manish Sampat
President

TEA-SELLER'S DAUGHTER IS NOW AN AIR FORCE OFFICER

HYDERABAD: Fighting against all odds, Aanchal Gangwal, the daughter of a tea-seller from a small district in Madhya 
Pradesh, is now a flying officer of the Indian Air Force. Aanchal, who proved her mettle at the Air Force Academy in 
Dundigal, was awarded the President’s Plaque at the combined graduation parade in June that saw 123 flight cadets 
commissioned as officers of the Indian Air Force (IAF).

Speaking to Express, Aanchal recalled how her father Suresh Gangwal, who has been running a small tea stall in Neemuch 
district for a long time, worked very hard all his life to ensure that his two daughters and one son were provided with all 
necessary amenities.

The 23-year-old said that she has always been a fighter. She said, ‘When I was a school kid, I had decided to be in the 
defence. Today, as I become an officer, it still feels surreal. It is a dream come true.’

Unfortunately, due to the pandemic situation parents of the flight cadets could not attend the passing-out parade at Dundigal 
AFA. ‘I used to dream of this day almost every night. To stand in my uniform, in front of my father and mother, who have 
fought all the difficulties in their lives to get me here. However, due to Covid-19 that could not happen. But I am happy 
that they could see the ceremony on television.’

Her parents never had any doubts about her dreams or capabilities despite being a girl. ‘When I told my parents that I want 
to be in defence, they were a little worried like any parent. But they never tried to stop me. In fact, they have always been 
the pillars of my life.’

During the passing-out parade, Air Chief Marshal R.K.S. Bhadauria said that this year the newly-commissioned IAF 
officers, instead of going home for a break would be proceeding straight to their next units to shoulder their responsibilities.

Aanchal said: ‘I am always ready to serve my motherland and see this as an opportunity to do so.’ She holds a graduate 
degree in Computer Science from Sitaram Jaju Government Girls College in Neemuch, MP and had earlier worked as a 
sub-inspector in the MP Police Department and as a labour inspector in the MP Labour Department for eight months before 
joining the AFA.

(Source: The New Indian Express, 21st June, 2020)
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THE run-uP To auDIT In THE 2030s

Sometime in the 2030s, if not earlier, most of the functions 
involved in a financial audit will be automated and the 
team size will drop by half. Automation, AI and machine 
learning will do a majority of accounting work and it is 
only logical that this will have an impact on audits. The 
accountants and auditors aren't going to die soon; we will 
need them to orchestrate the maelstrom of change.

SEVEN things are discernible in the run-up to the 2030s 
and those in the attest function will have to see how to 
stay afloat.

TrEnD 1: THE rISE oF auToMaTIon
Ever since the Industrial Revolution kicked off more than 
175 years ago, the human fascination for technology 
has multiplied. Companies have automated a lot of 
their manufacturing and service processes. Over the 
years, these have affected the staid old professions of 
accounting and audit, too. From 13 columnar sheets to an 
AI-driven data analysis pack, we have come a long way.

Let us not associate technology only with large publicly-
listed companies. In fact, it is the smaller entities that are 
far more nimble. MSMEs, which are characterised by 
a high degree of centralisation in decision-making and 
deficiency in internal controls, too, embrace technology 
as they step onto the growth highway. Auditors, too, 
must keep pace with the times and embrace new audit 
technologies. Since these tools and audit laboratories 
can be expensive, small and medium firms will use cloud-
based tools on pay-per-use model.

IPA (Intelligent Process Automation), which is the next 
upgrade from RPA (Robotic Process Automation), has 
come to stay as an advanced data extraction tool, with 
its inbuilt artificial intelligence module helping in decision-
making. Such changes compel us to evaluate our 
competency levels. Are auditors prepared to do it in the 
areas they specialise in: audit, accounting, consultancy, 
tax and compliance? The ICAI has stepped in to help 
in this direction. Recently, it released Version 2.0 of the 
Digital Competency Maturity Model for Professional 
Accounting Firms (DCMM), which helps accounting 
firms make these self-assessments. DCMM provides 
implementation guidance on how far one should move 

ahead. However, being competent and mature enough to 
handle digitalisation is just the beginning. There is a long 
way to travel on the road to execution.

The winners will emerge from among those who assess 
themselves, make the necessary shift and go the full 
distance on technology.

TrEnD 2: WE WIll HaVE To DEFInE 
auDIT QualITY
Judging audit quality is both subjective and challenging. 
It is beyond compliance with standards and processes, 
adherence to legislation and zero defects. Today, we are 
unable to define 'quality.' We go back to an oft-quoted 
statement on photography: ‘I don't know what’s good 
quality photography, but I know it when I see one.’ We 
have taken a similar stand on what constitutes audit 
quality. This stand must stand (pun intended).

In the next two years, we must have a generally accepted 
definition of Audit Quality. By the way, the ICAI has initiated 
steps to establish a framework for an Audit Quality and 
Audit Quality Maturity Model. Apart from the auditors, the 
clients, too, must take cognisance of this development. If 
that happens, it will add cheer to the auditors' efforts and 
minimise the audit-expectation gap.

Thankfully, audit reporting has slowly moved from 
template-based reporting to a more 'entity-specific' 
reporting. The SA-706 ‘Emphasis of Matter and Other 
Matters’ and SA-701 ‘Key Audit Matters’ have been 
the key differentiators. These have helped improve the 
quality of audit and enhanced the relevance of audit 
opinion to users. CARO 2020, which is exhaustive 
and looks onerous, is also a step toward reducing the 
expectation gap.

It's crucial to define the expectation gap and identify 
the reasons for it. 'Expectation gap' is the difference in 
perception between 'what the public thinks auditors do' 
and 'what the public wants auditors to do.' This gap hasn't 
narrowed with time and there are three reasons for this.

First, Knowledge Gap: What auditors do is different from 
what the public thinks they are doing and this is called 

M.P. VIJAY KUMAR
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Knowledge Gap. Professional bodies communicate with 
audit firms by making available updated information on 
changes in regulations and the need for change. Audit 
firms, in turn, interact with clients and sound them out 
on these changes. But, somewhere down the line, the 
message the public receives is feeble and not forceful 
because there is a perceived absence of wide-reaching 
platforms.

Second, Performance Gap: What auditors are supposed 
to do differs from what they actually do and this is known 
as Performance Gap. Let us underscore one aspect. ICAI, 
as a standard setter, has been continuously responsive 
by updating standards on accounting, audit and ethics 
and by providing implementation guidance. The action on 
lax and inefficient auditors is not as fast as some would 
have wished it to be and so the public perception is one 
of laxity.

Third, Evolution Gap: What the public wants the 
auditors to do and what the auditors are supposed to do, 
is called Evolution Gap. Society is unmindful of what the 
auditors are supposed to do. True, regulatory changes 
are taking place at breakneck speed. New legislations, 
new standards or revisions in the existing ones have been 
coming in at a rapid pace. The auditors are also not lagging 
in compliance with the amended laws. Despite this, the 
public expects audits to evolve in a way so as to prevent 
the failure of the audited-client. We in the profession must 
look at this expectation gap and narrow it down.

The winners will emerge from among those who can 
bridge the performance gap fully and the other two gaps 
as much as they can.

TrEnD 3: SEParaTE GraMMar For a 
SEParaTE ClaSS oF CoMPanIES
Standards are the grammar of both accounting and 
auditing. There will be a different set of financial reporting 
guidelines for 'Less Complex Entities’ (LCEs). The 
auditing standards now apply to all audits irrespective of 
their nature, size and structure. This practice is leading 
auditors to focus on 'compliance' and not on 'judgement.' 
In the years ahead, we will most likely have a different set 
of standards for auditing. Such a package would make 
documentation and risk assessment disclosures easy. 
Judgement will be back in auditing.

limited internal controls and management override 
characterise several MSME audits. These are demanding 
situations that affect efficient audit performance. Worse 

still, these situations come with low remuneration. If an 
auditor assumes that the examination of an SME client 
carries lower engagement risk compared to that of a large 
entity, the auditor is mistaken. SMEs most often scale at 
a high growth rate and do not have robust internal control 
systems and other governance oversights to manage 
the pace of growth. It is nobody's case that work should 
be done only to the extent of fees received. But if truth 
be told, that's an overriding reality in at least some. We 
will see audit firms agree upon and insist on a minimum 
fee commensurate with the nature and size of the 
engagement.

Winning firms will be those that realise the engagement 
risk in every engagement – small, medium, or large – and 
who either cover it or seek a price for it.

TrEnD 4: FrauD IS auDITor'S 
oBlIGaTIon
‘Fraud’ will be the biggest challenge in the future. An 
auditor of financial statements has a fraud detection 
responsibility, especially if it leads to a material 
misstatement in the financial statements. Remember, 
SA-240 lays the primary responsibility for preventing 
fraud at the door of the management. But the auditor 
is responsible for providing reasonable assurance. The 
truth is that there are certain limitations in audit and 
even if the audit is planned appropriately, some material 
misstatements may remain undetected. If we want to be 
in the attest function, we must learn to live with this reality.

Look at the challenges. Under the Companies Act, 
2013 the auditor has to report the fraud to the Central 
Government. But it does not require the auditor to carry 
out a roving investigation to detect fraud. A reading of 
the Auditing Standards and the Companies Act, 2013 
throw up a couple of aspects. First, an audit engagement 
requires the auditor to express a 'true and fair' view on 
the financial statements. But such a commitment does 
not envisage that all frauds would be detected. Second, a 
fraud not being exposed does not mean that the auditor 
has not carried out his engagement correctly.

When no fraud is reported or comes to light, we don't 
compliment the auditor for a job well done. But at the 
faintest hint of scandal, the stakeholders descend on 
the auditor like a tonne of bricks and bombard him with 
a barrage of questions. We in the audit profession must 
never lose sight of this reality.

While auditing, an auditor maintains the mindset that fraud 
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is always possible. When the auditor is a fraud examiner, 
he begins his / her assignment with the belief that 
someone is committing fraud and affirms that belief unless 
the evidence shows no signs of fraudulent activity. In a 
regular audit, we must be alert towards the perpetrators 
and the impact on the defrauded organisation. The best 
practices would include:

(i)  Implementing audit procedures that throw up warning 
signals.
(ii)  Recognising that submission of financial results 
is merely the end-result of an audit process that runs 
through the year, during which the integrity of auditing 
should be unquestionable.
(iii)  No member of the audit team can entertain the view 
that detecting fraud is not an auditor's job. If this were the 
case, then compliance with auditing standards on fraud 
detection may become a rote exercise.
(iv)  Being alert to factors that may create incentives or 
pressures for management to commit fraud and might 
permit opportunities to do so.
(v)  Recognising that improper revenue recognition is a 
fraud risk in particular where estimates and judgement 
involved is high.
(vi)  Evaluating transactions and events in which 
management override has been applied over internal 
control matters, causing a dent on reliability.
(vii)  If the audit process determines that evidence of fraud 
may exist, the auditor should consider the organisation's 
position and report it to appropriate authorities.

Often, there have been concerns about the independence 
of auditors. These arose in the context of the appointment 
methodology, a significant part of the audit market 
space being occupied by a few firms, the high cost of 
audit of Public Interest Entities (PIE) and the increasing 
complexity of business operations. Besides, one can 
perceive changes in personal value systems because of 
the increased materialism that the world has chosen.

There is also the increasing awareness that the line 
between profession and business is thinning. For a pure 
Chinese wall to be built, audit firms must focus only on 
certifications and assurance. Everything else should be 
under a different entity that maintains an arm’s length 
distance. Mere departmentalisation won't do in this 
regard.

The earlier firms understand these technical niceties and 
make the necessary adjustments, the faster they will step 
onto the growth track.

TrEnD 5: CoDE oF ETHICS
Professional independence should be felt, experienced 
and be visible, however tough that may be. This is the 
hallmark of any profession and this is what will bring in 
public trust. As with the profession of medicine, ours is 
the profession of trust and so our work must be executed 
without a hint of interdependence.

The new version of the Code of Ethics, effective 1st July, 
2020, is a significantly large document. By imposing 
restrictions in particular for PIE, on taxation services to 
audit clients, by introducing assessments for 'threat to 
independence' and specifying reporting obligations for 
non-compliance with laws and regulations (NOCLAR), 
the document shows that its heart is in the right place. 
For it to succeed, we need to follow it both in letter and in 
spirit. Many a time, we do see instances of bending of the 
law without breaking it. Some of the provisions, especially 
relating to networks, might appear onerous but if we have 
to pass the test of public scrutiny on independence, we 
must follow them. Independence is the foundation for 
trust in an Audit Opinion and it is worth walking the extra 
mile to protect the respect for and enhance the stature 
of the audit profession. As the profession evolves more 
fully, we will see a lot more changes to the Code to keep it 
current and modern, not archaic and ancient.

The firms that traverse the distance from being good to 
great will practice both value and ethics in thought, deed 
and action.

TrEnD 6: GloBal TrEnDS WIll 
aFFECT InDIa
Two reports merit attention: the Brydon Report and the 
three-year strategic plan of the International Forum of 
Independent Audit Regulators (IFIAR).

At the instance of the Department for Business, Energy 
& Industrial Strategy, UK (BEIS), Sir Donald Brydon 
undertook an in-depth review of audit quality and 
effectiveness. In December, 2019 his report was placed in 
the public domain. It contains path-breaking suggestions, 
calling for extensive reforms for accomplishing improved 
audit quality.

Here are some of its suggestions that give you a heads-
up of what you can experience in the coming years.
(a)  Redefine the purpose of audit: The purpose of 
an audit is to help establish and maintain the deserved 
level of confidence in a company, its directors and the 
information they report, including the financial statements.
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(b)  Introduce the concept of suspicion: auditors 
exercise professional judgement and appropriate 
scepticism and suspicion throughout their work. Auditors 
must act in the public interest and should consider the 
interest of all users and not just the shareholders.
(c)  Enhance the informative nature of the audit report: 
Auditors need to create continuity between successive 
audit reports, provide greater transparency over differing 
estimations, perhaps disclosing graduated findings, and 
call out inconsistencies in the information made public.

The second is the set of initiatives taken by the 
International Forum of Independent Audit Regulators 
(IFIAR). In its three-year strategic plan, IFIAR is focusing 
on achieving ‘significantly improved audit quality on a 
global basis’. It has revisited the role of Audit Committees 
(AC) in different jurisdictions and is actively reviewing 
whether ACs should select the external auditor, determine 
their fees and assess audit performance. A set of Audit 
Quality Indicators for evaluating external auditors is also 
under evolution.

The audit firms that are 2030-ready will keep a constant 
vigil on the global best practices and developments and 
internalise them to the extent possible.

TrEnD 7: anYWHErE, anYTIME, 
anYonE
This was waiting to happen. The infrastructure was in place 
and the competence was there; it only needed a push and 
societal acceptance. Covid-19 gave us just that. Even 
as audits have gone beyond the paper-and-pen phase 
and with global audits already being done from remote 
locations, the next jump will be carrying out reviews from 
anywhere you may be: office, home or cafeteria. As the 
world steps into a new order of freelancing as opposed 
to full-time employment, as travel becomes increasingly 
cumbersome, as Generation Z steps into the workplace, 
audits from anywhere and anytime will become the norm. 
Footfalls in clients’ places will drop just as footfalls in audit 
offices dropped during the last 20 years.

With AI, RPA, Blockchain, big data and machine 
learning, the world of accounting is changing. People will 
not log data; machines will. Already, many accounting 

applications today can put the smartest of analysts to 
shame with the speed of execution and dexterity of 
operations. Neither accounting nor auditing is so quickly 
going to disappear. As long as there is cricket, there 
will be scorekeepers and umpires. Accounting is about 
scorekeeping and auditing is about umpiring. What's 
changing is how frequently we want to see the scores, 
in what mediums we want to see them and how many 
of the documents can be digitalised. The firms that will 
lose out are the ones that are not seeing the gathering 
storm and not preparing for it: the Kodaks of the world. 
Have an influential culture, modernise and use emerging 
technology and you will win.

Today is perhaps the best time in history to be in 
accounting and audit as the world of work around us is 
changing incredibly, right before us. 

Not everything that is faced can be changed, but nothing can be  
changed until it is faced — James Baldwin
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oVErCoMInG THE CHallEnGE oF rISK ManaGEMEnT 
In ProFESSIonal SErVICES

In his seminal tome ‘Against the Gods – The 
Remarkable Story of Risk’, Peter l. Bernstein says that 
the revolutionary idea that defines the boundary between 
modern times and the past, comprising thousands of 
years of history, is that of the mastery of risk: the notion 
that the future is more than a whim of the gods and that 
humans are not passive before nature. The book weaves 
across generations to tell stories of thinkers whose 
remarkable vision showed the world how to understand 
risk, measure it and weigh its consequences, converting 
risk-taking itself into one of the prime catalysts that drives 
modern society.

this article is an attempt to expose to a professional (other 
than one who has made risk management itself as her 
professional calling) some facets of risk and give pointers 
to develop an integrated risk management framework in 
which risk can be understood and managed, if not entirely 
mitigated. While my experience has almost wholly been 
as a professional practising in the area of taxation and 
my thoughts will therefore reflect that bias, I am sure 
some of what I say may have universal application for all 
professional service providers.

Globalisation of the market place, advances in information 
technology, rapidly changing laws, growing intolerance 
of compliance being only in letter but not in spirit, with a 
simultaneous emphasis on good corporate governance, 
proliferation of litigation and increased diversity in 
services offered and even the emerging global megatrend 
of ‘tax morality’ are some of the current issues faced by a 
professional. When one reflects on professional services 
firms, even as they often are called in by clients to advise 
them on risk management, they themselves are struggling 
to keep risks at bay in this Volatile, Uncertain, Complex 
and Ambiguous (‘VUCA’) world.

Accounting firms traditionally provide services to clients in 
three major areas: audit or assurance, tax, and advisory 
Services. The business risk associated with each of these 
three services includes loss of future income, loss of 
reputation and exposure to legal liability. These risks are 
not mutually exclusive and, given the inter-dependent way 

in which one or more services are often provided to the 
same client, a professional firm may be exposed to one 
or more of the above risks simultaneously. While external 
insurance protection is indeed available and can, to an 
extent, mitigate financial risk, it cannot protect against 
loss of reputation, which in my view is the biggest risk.

Fundamental to a professional’s engagement is the 
premise that she will deliver quality services and besides 
meeting clients’ expectations on this count, this is now 
more often demanded by regulators and other third 
parties who may have relied on a professional’s work. 
Though quality is often difficult to precisely define in 
the professional services arena, professionals can and 
should ensure that they adhere to the guiding principles 
on quality. A few of these are listed below (see tabulation):

(a) Proper scoping of the work laying down, wherever possible, 
scope limitations and caveats;

(b) Matching of the work to what has been contracted for;

(c) Proper planning of the engagement;
(d) Involvement and engagement of partner or other senior 

resources;
(e) In complex situations or where stakes are very high, 

involvement of a Quality Review Partner;
(f) Where necessary, involvement of internal or external experts, 

including counsel;
(g) Where necessary, appropriate engagement with regulators or 

authorities;
(h) Appropriate and adequate documentation;
(i) Suitable communication with clients;
(j) Periodic and regular Quality Performance Reviews and 

corrective actions.

A robust risk management framework will also contain 
thoughtfully designed processes, encompassing the 
entire life-cycle of a professional engagement. Some of 
these are as follows:

(A) Independence
The importance of being independent cannot be 
overemphasised. From very basic concepts such as not 
performing a management or an employee function, this 

HITESH D. GAJARIA
Chartered accountant
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concept straddles almost all situations, real or perceived, 
which can lead to compromising a professional’s 
independence. The risk of blurring professional and 
personal and financial relationships is sometimes fatal to 
continuing to serve clients objectively.

(B) Client acceptance
This process is critical to the long-term sustainability 
of a professional firm. In today’s environment where 
perceptions often cloud reality, association with dubious 
clients to whom a professional may have provided 
professional services can be a significant barrier to 
maintain and enhance a spotless professional reputation. 
Appropriate background checks before accepting a 
client has rightly become a mandatory hygiene process. 
Firms may introduce additional filters on the basis of 
their experience and expertise, for example, high-risk 
industries, politically-connected persons, cash-based 
businesses, etc. to narrow down their universe of 
serviceable clients. Further, the client acceptance process 
is not a static one-time task. It needs to be renewed and 
reviewed periodically, preferably at least once each year 
to check that nothing has adversely changed, either with 
the client’s business or in the environment.

(C) Engagement acceptance
This is a document created for every new engagement 
of an existing or new client and contains all background 
information on the engagement and the nature of work 
to be performed. It will document the applicable statutory 
provisions to be considered, e.g., auditor independence 
and standards applicable to the engagement; for example, 
the ICAI Code of Ethics. It will also lay out unusual risk 
factors, if any, and their impact, as also steps taken to 
mitigate or manage such risks. It will document third-party 
involvement, such as counsel opinions to be obtained. It 
will also contain the names, designations and experience 
of team members who will execute the engagement. And 
it will lay out the range of fees that is usually charged by 
the firm for the type of engagement.

(D) Engagement contract or letter
externally, this is perhaps the most important document, 
second only to the actual engagement deliverable, and 
it forms the very basis of the contract for performance 
of professional service. Having a well-laid-out clear and 
simple engagement contract, containing the complete 
scope of work with all scope exclusions, limitations and 
caveats, as also the fees that would be charged and 
the milestones at which these would be charged, and 
the liability assumed for the deliverable, reduces the 

possibility of disagreements later. It also restricts the 
liability of any deliverable so long as the deliverable is 
properly referenced to the engagement contract. and 
it contains usual clauses governing the professional 
relationship, including a force majeure clause, and lays 
down the roles and responsibilities of each party to the 
contract.

(E) Evaluation and on-boarding of third-party service 
providers
This is assuming a very important dimension because 
very often service providers are being held responsible 
for not only their own deliverables but also for the actions 
and / or inactions of other service providers who may 
have played a part in the engagement. the processes 
described above, viz., independence, client acceptance, 
etc., must also be carried out for each third-party service 
provider. It must be ensured that third parties working 
together either as co-partners or sub-contractors, share 
the same value systems as the professional. Wherever 
necessary and feasible, the third-party service provider 
must be imparted the relevant risk trainings to avoid 
any misunderstanding. Clear documentation of the role, 
risks and rewards that will be shared with the third-party 
service provider must be documented and assented to by 
that provider as well.

(F)  Data protection – safeguards and developments 
in legal obligations
Professional firms possess and process a lot of sensitive 
professional and personal data, especially of their clients 
and employees. Many clients, too, expect adequate 
processes and compliance with local and global legal 
regulations (like the european GdPr) as a pre-condition 
for engaging professionals. These obligations span rules 
for gathering, storing, protecting and processing of personal 
information as well as mechanisms to deal with breaches.

(G) Mandatory risk management trainings
devising and implementing risk management trainings 
frequently to all relevant staff members, regardless of their 
designation and standing in a professional firm is a sine 
qua non for the risk management strategy to survive in 
any organisation. over-communication of a professional 
firm’s risk management policy and processes is a virtue 
and should not be viewed as an evil to be tolerated. 
Here the tone must be set from the top, with senior-most 
partners taking the lead on rolling out these trainings and 
frequently setting out screensavers, posters, etc. in the 
workplace to keep reminding everyone about the basic 
concepts.
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(H) Insider-trading and other statutory regulations
today, more than ever, regulations are increasing the 
burden on professional firms and must be followed in 
order to continue to discharge honourably the obligation 
that society has cast on professionals. However, the ‘Gold 
Standard’ in a risk framework must go beyond statutory 
compulsions and must inculcate a ‘smell test’ foundation. 
The question, ‘What if this act is reported on the front 
page of leading newspapers or anywhere in the media?’ 
must be the idea that needs to be brought to life in any 
risk management framework.

(I)  Mandatory escalation of any breaches or perceived 
violations
The risk management framework must be designed in a 
manner to encourage anyone in the firm to independently 
report any real or perceived violations without any fear of 
sanctions. Many risk-laden situations can be mitigated if 
escalated at the very beginning of any breach or perceived 
violation.

(J)  Zero tolerance
There ought to be zero tolerance within the firm for 
anyone breaching risk rules, either explicitly or impliedly, 
with graded financial sanctions to be imposed or even 
dismissals and separations to be considered and enforced 
in serious situations (especially where there is a violation 
of the firm’s ethics and / or involves committing acts of 
moral turpitude).

(K) Risk management framework review process
It is a good practice to have at least two or three types of 
reviews done periodically. The first is to internally refresh 
the entire Risk Management Framework – ideally at least 
once thoroughly every two years and a refresh to be carried 
out every year. This is in addition to external events which 
can necessitate an immediate modification or addition to 
the framework. The second is to have another independent 
firm peer-review the risk framework and mutually share 
best practices. Yet another could be to adopt and customise 
a few best practices that one may pick up in international 
professional seminars and conferences.

rISK oF oBSolESCEnCE aMIDST 
CHanGE
Finally, one of the biggest risks that a tax professional 
faces today is the rapidly changing landscape of tax 
services. The quest to stay relevant to society is now 
more acute than ever before. Going forward, in my opinion 
the entire platform of tax services will rest on three main 
pillars. These will broadly define how tax professionals 

may need to specialise their skill sets and garner focused 
experience. These are (1) Technology-enabled tax 
compliance, (2) high-end advisory services, including on 
complex transactions, and (3) litigation.
the astute professional realises that tax services can no 
longer be delivered in the same fashion as has endured 
for some years now. Technology is ruthlessly being 
embraced – not only by clients but also by the authorities. 
the professional must learn to adapt and even master 
technology to stay ahead of the game. technology tools 
using Artificial Intelligence (AI) and Machine Learning (ML) 
must take over a considerable number of repetitive tasks; 
and leveraging on cost-effective resources will be the new 
normal soon. Further, non-professional technology firms 
already have disrupted and usurped the lower end of the 
compliance market.

Simultaneously, there are attempts to achieve a global 
consensus on the tax basis and methodologies on the 
back of a relentless drive to stop tax-base erosion. This has 
resulted in radical changes in domestic and international 
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laws and the emergence of and seeping in of transaction 
tax type levies, giving rise to fresh challenges for the 
professional to overcome. today’s professional reality 
is the coming together of accounting and tax principles, 
giving clear preference to the doctrine of substance over 
form and with new and ever-changing company law, 
foreign exchange and SeBI regulations. a clear need 
has arisen for professionals who have experience in 
more than just one or two core areas and also for those 
professionals who can collaboratively work together 
with other professionals in different disciplines to evolve 
solutions to overcome complex problems which do not fall 
foul of any regulations. In this arena, too, it is common 
experience that sister professions are nibbling away at 
pieces of work that Chartered Accountants traditionally 
performed. this calls for a longer-term strategy to develop 
and nurture appropriate talent.

Given the complexity in tax laws and the tendency of 
both taxpayers and tax assessors to be aggressive, a 
professional will need to master Litigation Strategy, 
if she must perfect the tools of her trade. today, more 
than ever, clients need hand-holding and guidance on 
which litigations to pursue and which ones not to, having 
regard to the alternate forums of dispute resolution 
available under domestic laws as well as under India’s 
tax treaties.

Both individuals and firms are busy meeting many of 

the challenges highlighted above. Broadly, any strategy 
must include devising a detailed compliance framework, 
including establishing a crisis management plan, 
purchasing appropriate insurance cover, implementing 
the right technology and systems, and creating a culture 
of compliance throughout the organisation.

Finally, managing risk is very different from devising 
economic strategy to grow and be successful. Risk 
management must focus on the negative – dangers and 
failures rather than opportunities and achievements. and 
it’s tempting to relegate risk management as a ‘good to 
have’ rather than a ‘must have’. Instances of failure of 
other professionals is often viewed as being specific to 
those sets of individuals and is rarely acknowledged as 
a shortcoming of the way a professional firm is run on 
a daily basis. It’s also antithetic to a culture of ‘winning 
more and winning bigger’, hence tends to find few 
takers willing to invest both time and money now, in 
order to avoid an unknown future problem that may not 
even occur. However, as the history of humankind has 
shown, vulnerabilities have existed through various times 
– good and bad – and the foundation of any long-term 
sustainable and successful strategy must include a robust 
risk management system. After all, any firm’s ability to 
weather a storm depends very much on how seriously 
top management takes its risk-management function 
when the sun is shining brightly, with scarcely a cloud on 
the horizon. 
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TaX anD TECHnoloGY: 
arE TaX ProFESSIonalS aT rISK?

InTroDuCTIon
there is a curious story unfolding in the technology 
environment today. While dramatic advances are being 
made in emerging spaces such as 5G communication, 
artificial intelligence (AI), virtual reality (VR) and augmented 
reality (ar), these tectonic shifts are erupting at dizzying 
speeds, triggering confusion at individual levels. Paradigm 
shifts, game-changing breakthroughs and once-in-a-
lifetime events are now converging in the same time frame, 
adding to the hype on the timeline for benefits.

the developments bring to mind an oft-repeated quote 
of microsoft founder Bill Gates: ‘We always overestimate 
the change that will occur in the next two years and 
underestimate the change that will occur in the next ten.’

admittedly, there are barriers and impediments such 
as concerns about privacy and data security, combined 
with natural reluctance and resistance to change, that 
will slow the progress. however, public interest in 
transparency and accountability is likely to settle the 
competing objectives of transparency and confidentiality 
with appropriate regulatory restrictions on the use, 
storage and transfer of data.

While the debate about the pace at which the quantum 
leaps in technology will develop and how quickly they 
will affect the tax professions continues, there is no 
doubt that markets are already moving: preparing for and 
indeed expecting to see progress and adoption of these 
technologies and these changes.

METa-TrEnDS In TECHnoloGY 
IMPaCTInG TaX ProFESSIon
In any case, regardless of the current experience, 
developments in various technologies will continue to 
be transformational, influencing both professional and 
personal lives. The following are the five meta-trends in 
technology that will materially affect the tax profession in 
the future:

(1)  Data – big data sets, massively improved performance 
and memory capacity at scale;

(2)  Process automation – robotic process automation 
and integration of financial and other systems;
(3)  Decision-making – AI augmenting compliance and 
consulting capabilities;
(4)  Democratisation of knowledge – publicly available 
and easily accessible knowledge and information: a 
‘Google for tax rules’;
(5)  Open networks – talent sourcing, crowd problem-
solving and sharing eco-systems.

these patterns will characterise the way tax regulators 
change and how organisations must react. these 
patterns are, likewise, open doors for organisations and 
may frame the establishment of any digital tax strategy 
and associated transformation.

(1) DATA
the phenomenon of ‘big data’ is having a dramatic 
impact on the way tax work is undertaken. the increasing 
processing power and capacity of machines removes any 
limitation on the amount of data that can be analysed.

the granularity of data that is usable; the way transactions 
are recorded and accessed; real-time reporting; and 
unlimited time-periods for data retention and storage will 
transform the application of tax rules regulation. Instead 
of data sampling, estimating and extrapolating, the 
professionals will be working with precise and complete 
data sets. Very soon, the businesses will be at a point 
where the details of all transactions can be quickly and 
easily classified and investigated for tax purposes.

Besides, the way transactions are effected will change 
with greater digital impact on transactions and dealings 
between taxpayers and tax authorities and judicial bodies. 
For example, the Income-Tax Department has already 
started deploying data-mining and data analytics by 
linking various big data from internal as well as external 
sources such as Statement of Financial transaction 
(SFT), data received from Investigation Wing, information 
received under Automatic Exchange of Information 
(AEOI), FATCA, Ministry of Corporate Affairs and GSTN 
to identify persons / entities who have undertaken high-

NITIN SHINGALA i PRANAV TURAKHIA 
Chartered accountants
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value financial transactions but have not filed their 
returns. Several tax administrations around the world 
have started providing pre-filled returns and automating 
various tax compliances based on comprehensive and 
accurate third-party data available with them.

In some territories, tax authorities already require 
full accounts payable (AP) and receivable (AR) 
ledgers (with invoice-level detail) and subsequent 
periodic trial balance financial ledgers to be 
submitted. These countries include Brazil, Poland, 
France and Spain (where AP and AR ledger details 
are required to be provided within four days of the 
invoice issuance). India, too, will join this club once 
e-invoicing is rolled out.

the organisation for economic Co-operation and 
development (oeCd) in its report on ‘Advanced Analytics 
for Better Tax Administration - Putting Data to Work (2016)’ 
highlights that several tax administrations (including 
Ireland, Malaysia, the Netherlands, New Zealand and 
Singapore), in addition to building statistical models 
to predict VAT fraud or error, are carrying out Social 
Network Analysis (SNA) to help detect VAT carousel 
fraud (a VAT carousel is a complex form of missing-trader 
fraud which exploits the VAT-free treatment of cross-
jurisdictional sales) and other group-level risks. Sna 
helps administrations to identify risky groups in situations 
where individual-level assessments may fail to detect 
anything of concern. It identifies links between individuals 
(for instance, through company directorships, joint bank 
accounts, or shared telephone numbers) and assembles 
connected individuals into easily visualised networks. 
Case-workers can then browse these networks to profile 
individual risks. equally, the networks can be scored for 
risk using either a rules-based assessment or a statistical 
model trained on historical data. this report also provides 
an overview of the application of advanced analytics by 
various tax administrations for:

(i)  audit case selection,
(ii)  filing and payment compliance,
(iii) taxpayer service,
(iv) policy evaluation,
(v)  taxpayer segmentation.

(2) PROCESS AUTOMATION
In the past data collection has often been ad hoc and 
laborious. It typically requires analysis and rework of data 
to classify for tax purposes. Businesses have worked on 
structuring their data and recording it in their financial 

and other systems, and more recently have adopted 
technologies such as robotic process automation to 
streamline collection processes.

today, multiple tax compliance solutions help in generating 
accurate tax returns by leveraging data collected as 
part of core business functions. In future, this is likely to 
change dramatically. Increasingly, the classification of 
transactions will be automated using machine learning 
applications that perform text-based search and apply 
preset rules, learning from previous analysis to predict the 
appropriate tax treatment.

AI will do the job without needing to rely on upfront 
recording in structured accounting ledgers or after-the-
event manual review and allocation in spreadsheets. 
Combined with the increase in the extent of data to 
work with, these cognitive technologies will produce 
a much higher degree of accurate tax classification for 
all transactions and business events that taxpayers 
undertake.

(3) DECISION-MAKING
AI will have a similarly dramatic impact on the 
application of tax judgement. these same cognitive 
technologies improving data classification will enhance 
the professional's decision-making capabilities: machine 
learning, pattern matching, fuzzy logic and natural 
language processing will allow complex tax analysis to be 
undertaken by technology. these developments pose a 
significant opportunity to reduce time and effort, improve 
quality and accuracy and ultimately to raise the bar of 
what can be achieved.

A leading firm has developed a tax-related application for 
large organisations with complex tax affairs in the area of 
classifying expenses for correct treatment in the corporate 
or indirect tax returns. this application goes beyond rules-
based solutions, using ‘human eye matching’ (fuzzy) and 
artificial intelligence, where the tool ‘learns’ from the user’s 
tax decisions. the tool can rapidly analyse complete sets 
of data, eliminating the risk of both human error and 
sampling. In addition to its versatility which allows it to cater 
to a variety of compliance-related needs, this tool offers 
a fully documented process that reports on the decisions 
made and tax positions taken. Software features allow the 
reviewer to focus on the most important or contentious 
decisions, which can be manually overridden if the 
reviewer is uncomfortable with the machine’s decision. 
time savings are realised immediately as analyses that 
would otherwise be done manually have been automated, 
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while the evolving rule set can be rolled forward to future 
years which builds further efficiency over time. All in all, 
the tool makes a considerable contribution to effective 
tax risk management at a time when tax authorities are 
bringing increased pressure to bear on taxpayers.

In the US, there is now a system that can predict 
the outcome of the US Supreme Court decisions 
as accurately as leading legal scholars. It ‘knows’ 
or ‘understands’ nothing about the law. Instead, it 
makes a prediction based on 200 years of case data, 
each one described by up to 240 variables (the nature 
of the case, the justices involved and so on).

the eighth edition of the oeCd’s tax administration 
Series report (2019) provides insight into how several 
tax administrations have adopted the use of behavioural 
insights and analytics to better understand how and why 
taxpayers act and to use these insights to design practical 
policies and interventions. It cites the example of the 
Inland Revenue Authority of Singapore (IRAS) and how it 
complemented the use of Business Intelligence (BI) with 

analytics to encourage taxpayers to pay their overdue 
taxes as early as possible. IRAS built predictive models 
to identify taxpayers with high payment compliance 
risk, before incorporating uplift modelling to select and 
contact taxpayers who were more likely to respond to 
interventions, i.e., outbound calls which enabled IRAS 
to focus its compliance efforts on the high-risk taxpayer 
group and to apply BI interventions strategically to achieve 
greater impact and efficacy.

(4) DEMOCRATISATION OF KNOWLEDGE
Some 15 years ago, an in-house uS tax team might 
have approached an adviser and asked what the tax rate 
was in, say, India. The adviser would have looked it up 
and maybe checked with its local contacts in India and 
then written back with the answer – for which he would 
have charged a time-based fee. today this seems very 
unlikely. unless there are some severe complications, 
the in-house tax team would have direct access to this 
information through a variety of online sources. this trend 
will continue and, over the next five years, practitioners 
will get ever more sophisticated access to information and 
knowledge of the tax rules and regulations to which they 
are subject. Besides, increasing transparency and access 
to information and knowledge will have implications for 
global tax policy and will change the interaction between 
authorities and taxpayers.

(5) OPEN NETWORKS
Online work platforms have grown significantly in many 
areas of the economy. labour platforms such as Guru.
com with some 1.5 million people, upwork.com and 
mechanical turk (mturk.com) are creating widespread 
networks of freelancers available for task-based work. 
tax teams are no longer entirely based on traditional or 
full-time employees.

however, crowd-sourcing or open talent models in the 
tax market seem further off when compared to the use in 
IT, graphic design and finance. This situation is likely to 
change over the next three to five years as three distinct 
developments in tax converge. the tax professionals will 
require new skills around data, analytics and technology. 
the breaking down of tax processes into individual tasks 
through automation and standardisation will highlight 
specific work routines that could be allocated to new 
workers not needing deep tax skills. the evolution of the 
sharing and social economy will better connect potential 
supply and demand and open new resource pools keen 
to work in different, remote and virtual ways and within 
different reward models.
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ToMorroW'S TaX WorlD
the combined effect of these broader technology 
developments will bring about a sea change in the way 
tax authorities and other regulators meet their objectives 
and manage their responsibilities.

There has already been a significant shift towards 
e-administration with increasing options and uptake of 
online filing of tax returns as well as online payments and 
the full or partial pre-filling of tax returns. Digital contact 
channels (online, email, digital assistance) now dominate 
and the number of administrations using or developing 
mobile applications continues to grow. electronic data 
from third parties, including other tax administrations, as 
well as internally generated electronic data, is used in 
an increasingly conjoined way across tax administration 
functions for improving services and enhancing 
compliance. this trend also shows in the large number of 
administrations that now employ data scientists.

revenue authorities already require large volumes of data 
to be filed. They have defined the structure and format 
in which data needs to be maintained and provided. 
For example, filing schemas and standard audit files 
like SaF-t, an international standard for the electronic 
exchange of reliable accounting data from organisations 
to a national tax authority or external auditors, defined by 
the oeCd, are being widely adopted.

Gradually, most tax authorities will be requiring fuller 
data sets to be filed or made available and in real-time 
or close to it. Indeed, they are likely to move beyond this. 
Rather than require the data to be filed and managing the 
transfer and storage of large volumes of data, they may 
simply mandate the algorithmic routines that they require 
to be run across data sets and then review the results. 

This real-time access to the taxpayer's financial data will 
save the effort of data transfer and rely on taxpayers to 
maintain a digital record. Such a development will also 
accelerate the time at which revenue authorities can 
review and investigate a client's information.

ToMorroW'S TaX ProFESSIon
these developments pose an essential question: What will 
be the nature and volume of future work for professionals? 
When the impact of automation and augmentation 
increases, what will tomorrow's workforce do to replace 
the time currently spent on today's processes? ultimately, 
what will be the right balance between human and 
machine?

daniel Susskind and richard Susskind also raise the 
following profound questions in their book ‘The Future of 
the Professions’:

u might there be entirely new ways of organising 
professional work, ways that are more affordable, more 
accessible and perhaps more conducive to an increase in 
quality than the traditional approach?
u  does it follow that licensed experts can only undertake 
all the work that our professionals currently do?
u  to what extent do we trust professionals to admit that 
their services could be delivered differently, or that some 
of their work could responsibly be passed on to non-
professionals?
u  Are our professions fit for purpose? Are they serving 
our societies well?

They have identified the following changes that are taking 
place across various professions that are relevant to the 
tax profession:

u More-for-less challenge – across the professions, 
institutions and individuals are being asked to deliver 
more service, with fewer resources at their disposal.
u Existence of new competition – many of the 
technology-driven changes are being driven by people 
and institutions outside the boundaries of the traditional 
professions (often tech startups), with very different 
training and experience to traditional professionals.
u Productisation of services – many professionals think 
of their work as a form of craft, like an artist starting each 
project afresh with a blank sheet of paper, or akin to a 
tailor stitching a suit to fit the particular bodily contours 
of his clients. now we see a move away from that view, 
recognising that professional work does not have to be 
handled in this bespoke way.

u  Increasing decomposition of professional work – 
many professionals think of their work as solid, indivisible 
lumps of endeavour that must all be handled by particular 
types of professionals, working in certain ways, organised 
in specific forms of institutions. Increasingly, however, we 
are instead seeing professional work being broken down 
into composite tasks and activities. once this is done, it 
often becomes clear that the work can either be performed 
by non-professionals or can be automated.
u Increasing commoditisation of professional work – 
When professional work is broken down in this way, it 
transpires that many of the tasks involved in it are not 
particularly complicated, they are relatively ‘routine’ and 
can be automated accordingly.
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a TECHnoloGY-BaSED InTErnET 
SoCIETY
the Susskinds see a different set of models for producing 
and sharing practical expertise emerging as we evolve 
into a technology-based internet society:
(a)  Networked experts or ‘workers on tap’ model – here, 
it is still professionals that are involved in producing 
practical expertise. however, rather than being employed 
in a particular brick-and-mortar institution (a firm, hospital 
or school), professionals instead use online platforms to 
work in a far more flexible, more ad hoc way in solving 
professional problems. doctors-on-demand in medicine 
and axiom law in the legal world are two examples.
(B)  Para-professional model – here, less expert people, 
using new technologies, can perform tasks that would 
have required more expert people in the past. take the 
medical diagnostic system developed at Stanford. It is 
entirely conceivable that in primary care of the future, one 
may not necessarily be treated by a doctor but by a nurse 
practitioner who, using one of these systems, can offer 
the sort of diagnostic support that might have required a 
more expert person in the past.

(C)  Knowledge-engineering model – this is what we were 
doing in the 1980s: engineering systems, derived from the 
knowledge of experts, for non-experts to use (in our case, 
to help solve legal problems). many readily-available 
online DIY tax preparation software and contract-drafting 
tools rely on this model.
(d)  Communities of experience model – Social networks 
are now a ubiquitous feature of contemporary life. also 
familiar are professional networks, where practitioners 
gather to share their expertise. less familiar, though, are 
communities of experience – where patients, rather than 
practitioners, meet to share their experience and advice. 
take, for example, Patientslikeme, an online network of 
more than 600,000 patients who come together to share 
experiences of their symptoms and treatments, receiving 
support and solving problems that might have required 
more expert medical professionals in the past.

(e)  Embedded knowledge model – to grasp this, consider 
the card game Solitaire (also known as Patience). If this 
game is played with physical playing cards and a player 
tries to put a red five under a red six, this is possible 
(even if it is called ‘cheating’). Putting two cards of the 
same colour on top of one another is, of course, against 
the rules. now imagine a player who is playing the 
same game but on a smartphone. If the player tries the 
same move, it is not possible for him to do so because 

the system simply returns the offending card. the rules 
are embedded in the system. a breach is not merely 
prohibited, it is impossible to perform. likewise, as more 
of our lives become digitised, practical expertise will not 
be invoked through the intervention of human beings but 
will be embedded in our everyday systems instead.
(F)  Machine-generated model – here, increasingly 
capable systems and machines produce and share 
practical expertise without any human involvement. of 
the six models, this is the most radical, where traditional 
recipients of professional work would have access to 
technologies that obviate the need for human experts 
altogether. although this scenario is the most widely 
discussed in the popular debate, it is essential to keep in 
mind that this model is only one of six.

While digital transformation will require significant change 
and pose considerable challenges, that future will also 
offer significant opportunities. It seems clear that revenue 
authorities will embrace technological change and use 
it to gain access to global data sets and thereby create 
more tax transparency. this development will increase 
the demands on tax professionals coming from increased 
complexity, rapid change and heightened risk. however, by 
embracing the new technologies for handling and analysing 
data, tax professionals will be able to improve compliance 
processes, enrich their tax analysis and provide greater 
understanding and value to their organisations.

over the short term, it appears that there will be more 
work to do in both managing the change and the 
consequences it will lead to: the greater accuracy that 
the new technologies will offer and require for both tax 
processes. moreover, the nature of that work will be 
different. the digital transformation will reduce time spent 
processing, improve analytical capabilities and create 
significant new opportunities for businesses to manage 
their tax obligations.

It’s difficult to be precise about what the tax digital future 
will be like, but certain characteristics seem clear. as a 
society and as professionals:
(a)  We will be data-driven, leading to a more holistic 
approach at the enterprise level. We will manage that 
data better. We will harness its power to act faster, 
provide richer insights and create business value for the 
organisations we serve.
(b)  Big data will lead to greater granularity, precision 
and accuracy. We will work with integrated data sets, 
including all aspects of the underlying transactions – both 
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the structured and unstructured data elements. It will 
result in enhanced analysis in detail rather than sampling 
and estimation.
(c)  algorithms will increasingly be the way we apply our 
expertise, our knowledge and experience. Furthermore, 
we will need to apply that expertise earlier in processes 
as real-time reporting takes hold and accelerates the 
times at which data is submitted.
(d)  robots will take more of the strain. robotic process 
automation technologies will evolve, become easier and 
cheaper to deploy and as a result will become ubiquitous 
tools for professionals to use to streamline processes. 
Besides, they will become smarter, infused with AI, and 
therefore have a greater impact.
(e)  the user experience will be more digital. We will 
consume information in a more personalised way through 
the video and other mixed reality media. at the moment, 
work in systems such as email involves interacting 
through a keyboard. In the future, we can expect much 
more use of natural language processing, talking to virtual 
agents and connecting through online forums.

ToMorroW'S TaX ProFESSIonal
With these dramatic changes will come a significant 
impact on the tax professionals' lives – how we work 
and what we do. the relationships and roles within our 
organisations and with advisers will be different. they 
will be expected to do more work earlier in the process 
as transactions are recorded, or internal controls put in 
place, and also in the later stages, in areas of controversy 
and dispute resolution.

Consequently, the skills and capabilities required will 
be very different from today with a blend of ‘automation 
and augmentation’ impacting the workforce. manual 
processes will be replaced by automation of data flows 
and the impact of robotic process automation. at the same 
time, professionals will be augmented by AI technologies 
embedded in the ways knowledge is accessed and 
experience used to apply it to business circumstances. 
An example of this is an AI-driven tool that can act as 
a virtual research assistant that can help in searching 
for relevant case laws, analysing rulings and assessing 
whether a tax case is likely to be successful.

the above transformation will trigger a complete overhaul 
of the processes and the resource models to get tax work 
done. tax processes will be broken down into individual 
tasks and allocated to new workers not always needing 
deep tax skills. For example, several BPO firms carry out 

tax return compilation and filing work on a large scale 
by employing graduates who work with the tax return 
preparation software with minimal training. the evolution 
of the sharing and social economy will open up talent 
networks, crowd-sourcing models and the so-called ‘gig’ 
economy to the tax marketplace on the lines of examples 
given under the networked expert or workers on tap 
model above.

the skills required for tomorrow’s tax professional will 
continue to include the traditional skills such as core 
technical expertise (to deal with increasing complexity 
in the ever-changing tax and regulatory landscape) and 
professional ethics; the tax professional will need to 
imbibe additional skills such as:
(I)  Increased technology skills specifically with respect to 
the familiarity with continuously changing applications such 
as specialist tax software, electronic tax administration 
platforms and also other disruptive technologies, such as 
artificial intelligence / digital assistants, to augment their 
output.
(II)  Business and commercial skills to think and align tax 
and business strategy.
(III)  Risk assessment and management skills in respect 
of tax positions taken, corporate structures, existing and 
emerging laws, regulations, political initiatives and shifting 
public perceptions.
(IV) Communication and collaboration to manage 
relationships – engage, interact, influence and inform 
stakeholders in finance, statutory audit and tax 
administrations. ability to translate tax jargon for non-
technical stakeholders such as boards, management, 
investors, clients and media.
(V) Advocacy and negotiation. Advocacy for tax policy 
and strategy. dispute resolution – internal and external.

SuM IT
Change for tax professionals is just round the corner. 
like other professionals, they, too, will continue to ride 
the rapid wave of technology changes and associated 
risks as humankind continues to pursue the digital 
future. While it is difficult to predict decisively what the 
future holds, the meta-trends are recognisable in the 
technologies today as we try to anticipate and shape our 
plans accordingly.

At the same time, we must also realise that in five years 
we may be working with technologies that are yet to 
be invented. hence, riding the crest implies tireless 
monitoring of developments and agility in experimenting 
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with and adopting new technologies. the new road for tax 
professionals could be fraught with no speed limits as the 
pace of digital transformation hastens. the professionals 
must map out the potential impact of all disruptive 
technology and actively engage with the emerging trends. 
relentless evolution and adaptability will continue to be 
the cornerstones, while yet retaining their core strengths.

In this context, it may be worth remembering Mahatma 
Gandhi's recommendation: 'The future depends on 
what we do in the present'.
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DO YOU SEE UNFAIRNESS AROUND YOU? 
WRITE ABOUT IT IN THE BCA JOURNAL!

There are many provisions of law and procedures that are outright unfair! Inequitable, unjust, anti-tax payer/
citizen, lop sided, vague, causing unnecessary hardship, complex, and tilting excessively in the favour of taxman. 
Sounds familiar right?

We invite you to write about such unfairness you observe and face in the areas of accountancy, audit, tax, 
international tax, GSt, Fema or such related topics. 

Word limit: 1200 words 

Structure and Format: Background, Problem / Issue, Unfairness and Solution/Recommendation.  

email your contributions to: journal@bcasonline.org

all contributions are subject to review by the editorial Board.

have questions: Speak to the Knowledge manager at 022-61377600

Bureaucracy defends the status quo long past the time  
when the quo has lost its status — Laurence J. Peter

Of all the inventions of humans, the computer is going to rank near or at the top 
as history unfolds and we look back. It is the most awesome tool that we have ever 
invented. I feel incredibly lucky to be at exactly the right place in Silicon Valley, at 

exactly the right time, historically, where this invention has taken form —  Steve Jobs
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CurrEnT THEMES In CorPoraTE  
rESTruCTurInGS anD M&as

1	 https://www.bseindia.com/xml-data/corpfiling/AttachHis/715b628f-8f44-413a-
b509-2943a2dd3f22.pdf

2	 http://internal.imd.gov.in/press_release/20200601_pr_827.pdf

this article attempts to consolidate recent key commercial 
and regulatory developments having a bearing on 
Corporate restructurings and mergers & acquisitions. It 
could help decision-makers in preparing for the expected 
resurgence of corporate actions as we step into ‘mission 
Begin again’.

BaCKDroP
the F.y. 2019-20 was hampered by a global structural 
slowdown which got further amplified with the novel 
Covid-19 pandemic bearing significant impact on business 
models and corporate actions.

From a sustenance stand-point, raising fresh capital 
for organic and inorganic needs is clearly the need of 
the hour. We are seeing the outlier transaction of jio 
Platforms’ rs. 115,693 crores aggregate fund raise1  
and then we have the flurry of announcements for rights 
issues, nCds, venture debts and loan top-ups. From 
the startups’ perspective, pricing and dilution issues are 
forcing them towards debt and venture debt with unique 
situations around collaterals and dynamic business 
models with cash burn.

With unlock 1.0 and the expectation of ‘normal’ monsoon2  
serving as a confidence-booster, markets and industries 
are moving in a green zone, at least on a month-on-month 
basis, including for capital markets. 

Index Current levels 
(1st June, 2020)

% change 
from 1st Jan to 

31st Mar

% change 
from 31st Mar 

to 1st June
SENSEX 33,303 -	29% +	13%

Subject to the possibility of Covid continuing to lash 
out again and again in waves, Q3Fy21 and Q4Fy21 
may provide some clarity on business feasibilities, cash 
runways, etc. which could act as a direct feeder for 
potential internal and external restructurings and m&a 
actions and consolidation across sectors.

each corporate action, irrespective of its nature, size and 
scale, has its unique internal and external challenges, 
including:

From the preparedness point of view, the above agenda 
clearly needs at least two to four months of planning 
before actual execution of corporate action. So, the time 
is noW.

With almost all the businesses exposed due to the 
pandemic, it is absolutely essential to take a hard look / 
relook at the story, rephrase it and create a platform for 
market participants for ease of deal-making.

on the m&a horizon, we are seeing re-negotiations of 
live transactions, revalidating offerings and numbers 
to see if strategic reasons still hold good, to re-assess 
deal valuations, covenants, etc. For already ‘closed’ 
transactions, re-negotiations are expected in the capital 
structure (cap tables, as they are known commonly), 
earn-out targets, valuation covenants, agreed business 
plans and covenants in the shareholder / transaction 
agreements. Such re-negotiations may also get extended 
to eSoPs and sweat equity allocations and agreed 
benchmarks.

For us professionals, we can add significant value on both 
sides of the table, especially keeping tax and regulatory 
requirements in mind.

DARSHAN JAYCHAND SURANA
Chartered accountant

Ó  Nature	and	complexity	of	business	models

Ó
  Group	corporate	structures,	compliance	status

 and	fund-flow

Ó
  Restrictive	convenants	agreed	with	lenders	and	

shareholders

Ó
  Sector-specific	regulations,	tax	benefits	and	
obligations

Ó
  Availability	of	time	on	hand	for	efficient	
execution	of	restructuring	and	M&A	strategy
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rIGorouS oPEraTIonal 
aSSESSMEnTS CoulD lEaD To 
rESTruCTurInGS anD DEalS
an assessment of costs, commitments, scenario analyses, 
markets and stakeholders’ concerns during the lockdown 
could help in identifying ‘good apples’ and ‘bad apples’.

Consolidation (mergers) and hive-offs (de-mergers or 
slump sale or itemised sale) can be evaluated for the 
following scenarios:

Indicator Possible solution
New-age business or product Hive-off	to	attract	new-age	capital
Excess capacities, facilities 

and assets
Hive-off	and	sale	/	leases,	white-
labelling	arrangements,	joint	

ventures
Unviable undertakings / 

companies
Consolidation with parent to 

optimise	on	costs	going	forward
Business succession issues 

due to shifting of talent, labour 
and resources

Merger	/	consolidation	with	other	
market participants

Creating	group	or	sector-level	
outsourcing	vehicles	with	

independent business plan
High-performing businesses Separating	from	common	

hotchpotch	and	value	realisation

at times, segregation of businesses with distinct cash 
flows could help could lead the way forward for the 
company, investor interest and fund-raising. Such a raise 
also helps promoters to bring their contribution in the 
bank settlements which are generally in 20%-25% ratio 
of restructuring and thereby helping and working on an 
overall bailout plan.

the Insolvency and Bankruptcy Code, 2016 (‘IBC’) has 
fast-tracked the insolvency and resolution process requiring 
swift action on the part of management in the rescue 
attempt. It is often seen that viable assets / businesses are 
drawn into distress if not segregated in time.

By way of example, recently Gold’s Gym filed for 
bankruptcy protection in the uS3. Interestingly, they 
have closed company-owned gyms; however, licensing 
(franchising) business is expected to keep the company 
a going concern. We have had many such examples in 
India in the past.

Global companies and investors are looking out for 
replacing China with India and other developing countries. 

In times like these, corporates which are placed well from 
the structure, clarity of business plan, readiness and 
compliance point of view could be the preferred choice for 
external investors and also help in faster ‘closing’ of deals.

even a simple decision of choice of a legal entity between 
limited liability Partnership vs. Private limited Company 
could have significant impact on the IRR of the project 
merely due to the difference in applicable income tax rates.

In october, 2019 rIl created a structural as well as 
technological platform providing flexibility in deal-making4.

Structures like these provide significant flexibility in deal-
making or primary listing at a multiple level, like platform 
company, telecom company, investees or even any 
combination thereof.

the current slowdown and the ability to go back to the drawing 
board can certainly be leveraged to prepare for m&as, 
restructurings and the expected resurgence in Q3Fy21 
onwards. Going by experience, we often find ourselves 
hard-pressed for availability of sufficient time to implement 
the most effective structure and thereby compromising on 
possible savings even in time value of money terms.

From the balance sheet optics point of view, historically, 
companies have also used the capital reduction process 
u/s 66 of the Companies act to adjust negative reserves 
or assets which have lost value against the capital. 
Companies can evaluate such strategies to right-size the 
balance sheet, especially absorbing the Covid impact.

IMPaCT oF CoVID-SPECIFIC 
announCEMEnTS
as announced under the Atmanirbhar Bharat initiatives 
and further ratified by the IBC (Amendment) Ordinance, 
2020 dated 5th june, 2020:
(i)  No application for IRP shall be filed for any default 

3	 https://www.goldsgym.com/restructure/ 4	 https://www.ril.com/DownloadFiles/Jio%20Presentation_25Oct19.pdf

RIL
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arising on or after 25th march, 2020 for a period of six 
months or such further period not exceeding one year 
from such date; and
(ii)  there shall be a permanent ban on filing of 
applications for any default which may occur during the 
aforesaid period.

Separately, government also intends to raise the minimum 
threshold to initiate fresh IBC proceedings to rs. 1 crore.

Corporates can use this for their benefit in multiple ways, 
including:
(a)  design and negotiate a restructuring strategy directly 
with lenders and creditors;
(b)  Speedy disposal of internal restructuring schemes 
involving merger, de-merger, capital reduction, etc. due to 
expected reduction in the burden of cases on nClts.

the Government of India has also proposed multiple 
schemes such as the rs. 3 lakh crores Collateral-free 
automatic loans for Business5, including mSmes; 
rs. 20,000 crores Subordinate debt for mSmes; rs. 
50,000 crores equity infusion through mSme Fund of 
Funds. Ultimately, financing under any such scheme will 
be subject to the strength of the business and balance 
sheet. Corporates have been using mergers as a tool to 
demonstrate higher asset and capital base.

other recent initiatives announced by the government 
giving impetus to transactions include:
(1)  direct listing of securities by Indian public companies 
in foreign jurisdictions;
(2)  Sector-specific initiatives and reforms in agriculture, 
defence, space, coal, food processing, aircraft mro, 
logistics, education, etc.;
(3)  Private companies which list nCds on stock 
exchanges need not be regarded as listed companies.

oVErSEaS lISTInG oF PuBlIC 
CoMPanIES – a nEW ParaDIGM
In december, 2018 SeBI published the expert Committee 
report6 suggesting a framework for listing shares of Indian 
companies on overseas exchanges and vice versa.

In march, 2020 the Companies (amendment) Bill, 2020 
introduced in the lok Sabha proposed to amend section 
23 and provide for – such class of public companies 

may issue such class of securities for the purposes 
of listing on permitted stock exchanges in permissible 
foreign jurisdictions or such other jurisdictions, as may be 
prescribed.

as of today, Indian companies can access the equity 
capital markets of foreign jurisdictions through the 
american depository receipts (‘adr’) and Global 
depository receipts (‘Gdr’) regimes. Indian companies 
can list their debt securities on foreign stock exchanges 
directly through the masala bonds and / or foreign 
currency convertible bond (‘FCCB’) / foreign currency 
exchangeable bonds (‘FCeB’) framework.

the proposed framework is expected to provide:
 

as stated in the expert Committee report, over 
the period 2013-2018, 91 companies with business 
operations primarily in China raised uS $44 billion 
through initial public offerings on nySe and naSdaQ 
in the uSa. this indicated the potential for Indian 
companies, especially unicorns, to tap additional 
capital in the new structure.

the report also listed jurisdictions where listing could be 
allowed – uSa, China, japan, South Korea, uK, hong 
Kong, France, Germany, Canada and Switzerland.

Key beneficiaries of this could be IT/ITES, unicorns, 
healthcare, infrastructure, companies having significant 
global exposure, companies having strong corporate 
governance and having third-party investors such as Pe, 
VC investors.

5	 https://www.eclgs.com/
6	 Report	 of	 the	 Expert	 Committee	 for	 Listing	 of	 Equity	 Shares	 of	 companies	 

incorporated	 in	 India	 on	 Foreign	 Stock	 Exchanges	 and	 of	 companies	 
incorporated	outside	India	on	Indian	Stock	Exchanges,	dated	4th	December,	2020

Ó  New	avenue	to	access	foreign	capital

Ó
  Perception	of	better	pricing	especially	for	 
tech-heavy	businesses

Ó  Use	of	lower	cost	capital	by	corporates

Ó  Tapping	advanced	investor	class

Ó
  Providing	level	playing	field	with	international		

peers

Ó  In	turn,	provide	boost	to	Indian	economy
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7	 Applicability	 extended	 from	 financial	 year	 2019-20	 to	 financial	 year	 2020-21	
onwards

8	 https://tinyurl.com/ycdc3tvs
9	 https://www.sebi.gov.in/media/press-releases/jun-2020/relaxations-for-listed-

companies-having-stressed-assets_46910.html

From the process point of view, some of the critical 
aspects of the process include:

Key nuances of overseas listings include:
i.  relatively higher process and adviser costs;
ii.  approximately six months of overall timelines;
iii.  Potential class action suits for significant drops in the 
prices, etc.;
iv.  understanding of and compliance with foreign 
regulations such as stock exchange regulations, 
regulations such as FCPa (anti-corruption regulations), 
FatF compliances; and
v. enhanced disclosures and continuous investor, market 
engagements.

Before this becomes a reality, substantial changes are 
expected across the spectrum from corporate law to 
securities law and tax laws.

oTHEr rECEnT rEGulaTorY 
DEVEloPMEnTS
With the number of new proposals, disclosure 
requirements could also lead to re-assessment of group 
structures.

CARO 2020
under Caro 20207, a disclosure is required whether a 
company is a Core Investment Company (‘CIC’) as per 
rBI regulations and whether the group has more than 
one CIC. as a fallout, if at such group level the aggregate 
asset of the CICs exceeds rs. 100 crores, such CICs 
are required to be registered with rBI as ‘Systematically 
Important CICs’ (CIC-nd-SI).

Some of the legacy groups could unintentionally run 
into unwanted, tedious registration or compliance 
requirements with such new disclosures and focused 
assessment. It could even be reason enough to liquidate 
or consolidate unwanted holding / operating companies 
with the objective to cut costs and streamlining operations 
to reduce the regulatory burden.

Minority squeeze-outs
on 3rd February, 2020 sub-sections 11 and 12 were 
introduced in section 2308  to provide for compromise 
or arrangement to include takeover offers made in such 
manner as may be prescribed (except for listed companies 
where SeBI regulations are to be followed).

The MCA also notified the National Company Law 
(amendment) rules 2020 (‘nClt rules’) and the 
Companies (Compromises, amalgamations and 
arrangements) amendment rules, 2020 (‘Companies 
rules’) to deal with the rules and procedures.

This will certainly provide an additional and specific 
window for companies looking to delist and provide them 
with a framework to eliminate the minority shareholders 
completely. this will help them to effectively take 100% 
control over operations and help in decision-making 
during corporate actions.

SEBI’s Press Release for Listed Companies having 
Stressed Assets9 and other relaxations 
the timing of SeBI’s Press release (Pr no./35/2020) 
could not have been better. It principally deals with 
relaxation in the pricing of preferential issues and 
exemption from making an open offer for acquisitions 
in listed companies having ‘Stressed assets’ (as per the 
eligibility criteria set out) by way of:

1.  relaxation of pricing guidelines and limiting the pricing 
calculation based on past two weeks’ data only. existing 
regulations also mandate considering 26 weeks’ price 
data which may not capture the Covid disruption;
2.  exemption from making an open offer even if the  
acquisition  is  beyond  the  prescribed threshold or if the 
open offer is warranted due to change in control.

the above proposal comes with conditions such as 
non-applicability for allotment to promoters, approval 
of majority of the minority shareholders, disclosure and 

u  Decision	on	jurisdiction,	stock	exchange	and	time	
window	to	target	the	issuance

u  Preparation	of	detailed	Information	Memorandum	
for	marketing	the	issue

u  Due	deligence	by	advisers,	counsel	and	
underwriters

u  Comprehensive	prospectus	with	at	least	2	years	 
of	audited	financial	statements	under	the		
applicable	GAAP	(IFRS	more	so)

u  Review,	 filing	 and	 registration	 of	 the	 prospectus	
by	the	stock	market	regulator	(2	to	3	rounds)
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monitoring of proposed use and lock-in period of three 
years.

Further, SeBI also issued Pr no./ 36 / 2020 temporarily 
relaxed pricing guidelines (up to 31st december, 2020) for 
all the corporates and provided an additional option to 
price the preferential allotments at the higher of 12-week 
or two-week prices with lock-in of three years.

the above decisions could help in faster resolution of 
stress and avert liquidation proceedings under IBC and 
large m&as and also provide an incentive to the promoters 
to provide liquidity to the companies at current prices.

Peculiar situations arising in deals

Declining valuations create opportunities to seek 
deals that create long-term value and total shareholder 
returns

In fact, the numbers of buyers could also be limited in 
today’s times. This could be the single most important 
reason for deals to return soon and chase companies 
that have survived the impact of Covid-19

Valuation and volatility issues around primary markets are 
expected to spur secondary market deals and m&as at 
least for the rest of F.y. 2020.

ex-IBC m&a activity itself has seen a lull even in F.y. 2019. 
For various reasons, transactions also take too long to close. 
limited partners of Pe Funds have also advised the general 
partners and fund managers to tread with caution and focus 
on situations in existing portfolio companies during Covid.

Key discussions amongst the investment community are 
revolving around the following points:
(a) re-negotiations are rampant;
(b) decision-making has slowed across the globe and 
parties are trying to fully understand the impact of 
Covid-19 on businesses;
(c) m&a deal-making teams need to identify what would 
be the ‘new normal’;
(d) Sectors like healthcare, agri, logistics and technology 
would get more investments in the near future, as their 
inherent need has been clearer due to the Covid situation. 
on the other hand, discretionary spends like luxury goods, 
hotels, tourism, etc. might have longer downturns;
(e) the deal-making process will change to more virtual 

meetings, online dds, etc., managements may not be 
immediately comfortable in taking such strategic decisions 
through virtual meetings, leading to slower deal-making 
processes;
(f) Companies / business models which are cash-positive 
will be more in demand and would attract buyers’ interest;
(g) Keeping a tab on regulatory changes, compliance 
timelines, ability to avail of fiscal benefit has been an area 
of concern. For example, post-22nd april, 202010 , foreign 
investment from neighbouring countries will require prior 
government approval.

Key changes in some of the deal-making aspects are 
dealt with as under:

Constrained due diligences with renewed focus 
areas:
the security of supply chains, possible crisis-related 
special termination rights in important contracts and other 
issues that were considered low-risk in times of economic 
growth will become more important.

areas requiring special focus or an expert opinion during 
the diligences include:
(i)  Business Continuity Plan,
(ii)  It infrastructure and data security,
(iii)  Insurance and risk mitigation policies,
(iv)  Impact and scenario analysis, especially for fiscal 
benefits,
(v)  Strength of supply chain.

one solution here could be ready with a vendor due 
diligence (‘Vdd’) report upfront.

Pricing and instrument structuring: Pricing is generally 
a forward-looking exercise on the back of the latest 
financial performance.

Earnings / profitability-based pricing models are more 
relevant in case of established businesses, whereas 
indicators such as daily active userbase (dau), 
merchandise Value or traction are used in valuing new-
age businesses.

due to changing dynamics and demand / supply chain 
disruptions, the problem is around sustainability of 
earnings of F.y. 2020 and the estimation of earnings for 
F.y. 2021.

In such situations, pricing based on a stable period which 
could be F.y. 2021 or even F.y. 2022, could be looked 

10	 MINISTRY	OF	 FINANCE	 (Department	 of	 Economic	Affairs)	 NOTIFICATION,	
New	Delhi,	22ndApril,	2020
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at whereby consideration can be back-ended or involving 
escrow arrangements. Such structures would also 
necessitate careful structuring from the income tax point 
of view.

Further, in case of FdI / cross-border transactions, 
transfer of equity instruments between an Indian resident 
and a non-resident, an amount not exceeding 25% of the 
total consideration –
(a) may be deferred or settled through escrow for a 
period not exceeding 18 months from the date of transfer 
agreement; or
(B) may be indemnified by the seller for a period not 
exceeding 18 months from the date of the payment of the 
full consideration.

While point (a) is often seen in practice, it does provide 
limited flexibility of 18 months. To address this, one can 
consider structuring staggered acquisition of shares over a 
period of time where performance needs to be comforted 
with an appropriate legal documentation or even using 
dilutive convertible instruments to the extent possible.

Disclosure lists, indemnities, representation and 
warranties:
While some of the risks are still not insurable, significant 
reliance and discussions could be around various 
disclosures since some of the standard representations 

may not hold good; let’s say the possibility of one of 
the largest customers calling off a contract, or a vendor 
renegotiating prices causing material adverse effect, etc.
It is imperative to provide for sufficient headroom for 
financial covenants typically agreed in shareholder 
agreements, especially for credit or quasi-credit deals.

Transaction structuring-related aspects:
most often we see peculiar structuring needs around 
optimising tax costs, timelines, low compliances, etc. Table 
A (See below) provides a quick view of key parameters of 
some basic structuring ideas.

ConCluSIon
at the cost of many innocent lives, these unprecedented 
times are expected to bring in significant focus on 
sustainability and on an essentially minimalist and 
fundamental approach for any action or decisions. the 
ongoing fiscal, regulatory and geo-political changes are 
expected to add to the vibrancy for a living or corporal 
person.

depending upon the strategy a business may adopt, 
defensive measures could help to protect the future and 
aggressive actions could actually help in transforming 
or even re-writing the future. on this positive note, we 
continue to look forward to some interesting corporate 
actions and decision-making. 

Important Covid-19 Parameters Share Acquisition / Slump Sale Scheme of Arrangement (NCLT Route)
Consideration Cash	flows	or	share	swaps More	flexible	&	comprehensive.	Issue	shares,	

convertible	instruments,	other	securities	or	
cash	flow

Valuation Limited	flexibility	on	account	of	certain	taxation	
and commercial aspects and related costs

Ability	to	structure	the	valuation	subject	to	
going	concerns	and	future	parameters

Tax Outflow Immediate tax liability – could put pressure on 
cash	flows

Could be structured as tax neutral combination 
or	divestment,	thereby	postponing	actual	tax	

incidence	to	the	liquidity	event
Timelines 1	to	2	months

(Could	increase	in	case	of	regulatory	
involvement)

4	to	8	months	subject	to	NCLT	process

Stamp Duty Costs Subject	to	state-specific	laws

Could	range	between	0.25%	to	3%,	depending	
upon	transfer	of	shares	or	transfer	of	business

Subject	to	state	laws

Example,	in	Maharashtra	–	It	is	higher	of	0.7%	
of	value	of	shares	issued	and	5%	of	value	of	
immoveable	property	situated	in	the	state,	
subject	to	overall	cap	of	10%	in	the	value	of	

shares issued
GST Share	transfers	excluded.	Asset	sale	subject	

to GST
Transfer	of	business	undertakings	may	not	be	

subject	to	GST

Table A
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lEarnInGS For auDIT FIrMS In THE Era oF  
PCaoB anD nFra

InTroDuCTIon
Audit firms have always been subject to regulatory review 
by both the ICAI as well as the regulators. Whilst initially 
they only underwent scrutiny by the ICAI in terms of 
the disciplinary mechanism, over a period of time ICAI 
introduced the concept of review of individual audits 
undertaken by the firms, as also the firm itself through the 
FRRB, Peer Review and QRB mechanism. Recently, the 
QRB Reviews have been substituted through oversight 
and regulation by the NFRA for firms involved in auditing a 
certain class of entities, whereas the QRB will be involved 
in other matters.

Accordingly, it would be pertinent to note the background 
and role played by the NFRA and its implications on the 
future of audit firms.

nFra
After the Satyam scandal took place in 2009, the 
Standing Committee on Finance proposed the concept 
of establishing a National Financial Reporting Authority 
(NFRA) for the first time in its 21st Report. The Companies 
Act, 2013 subsequently gave the regulatory framework 
for its composition and constitution. The Union Cabinet 
approved the proposal for its establishment on 1st March, 
2018. The establishment of NFRA as an independent 
regulator is an important milestone for the auditing 
profession and will improve the transparency and reliability 
of financial statements and information presented by 
listed companies and large unlisted companies in India.

The NFRA was  constituted on 1st October, 2018 by the 
Government of India u/s 132(1) of the Companies Act, 
2013. As per the said section, NFRA is responsible for 
recommending accounting and auditing policies and 
standards in the country, undertaking investigations 
and imposing sanctions against defaulting auditors 
and audit firms in the form of monetary penalties and 
debarment from practice for up to ten years.

aPPlICaBIlITY
As per Rule 3 of the NFRA Rules, 2018, the Authority 
shall have power to monitor and enforce compliance with 

accounting standards and auditing standards and oversee 
the quality of service u/s 132(2) or undertake investigation 
u/s 132(4) in respect of auditors of the following class of 
companies and bodies corporate, namely:

(a)  Companies whose securities are listed on any stock 
exchange in India or outside India;
(b)  Unlisted public companies having paid-up capital of 
not less than Rs. 500 crores or having annual turnover of 
not less than Rs. 1,000 crores, or having, in aggregate, 
outstanding loans, debentures and deposits of not 
less than Rs. 500 crores as on the 31st of March of the 
immediately preceding financial year;
(c)  Insurance companies, banking companies, 
companies engaged in the generation or supply of 
electricity, companies governed by any special Act for the 
time being in force or bodies corporate incorporated by an 
Act in accordance with clauses (b), (c), (d), (e) and (f) of 
sub-section (4) of section 1 of the Act;
(d)  Any body corporate or company or person, or any 
class of bodies corporate or companies or persons, 
on a reference made to the Authority by the Central 
Government in public interest; and
(e)  A body corporate incorporated or registered outside 
India, which is a subsidiary or associate company of any 
company or body corporate incorporated or registered in 
India as referred to in clauses (a) to (d) above, if the income 
or net worth of such subsidiary or associate company 
exceeds 20% of the consolidated income or consolidated 
net worth of such company or body corporate, as the case 
may be, referred to in clauses (a) to (d).

Thus, the NFRA has stepped into the shoes of the QRB 
to concentrate on audit firms involved in entities which 
are perceived as public interest entities. Currently all 
private limited companies even if they satisfy the 
thresholds as per clause (b) above are not covered. 
Consequently, the QRB will henceforth be involved in the 
review of audits firms involved in undertaking audits other 
than those covered above.

The concept of establishing the NFRA has been greatly 
influenced by the establishment and functioning of the 

ZUBIN F. BILLIMORIA i CHIRAG DOSHI
Chartered Accountants
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PCAOB in the USA and hence it would not be out of place 
at this stage to briefly discuss its role.

PCaoB
The Public Company Accounting Oversight Board 
(‘PCAOB’) is a private-sector, non-profit corporation 
created by the US Sarbanes-Oxley Act of 2002 (‘SOX’) 
to oversee accounting professionals who provide 
independent audit reports for publicly traded companies 
only, unlike NFRA which covers large unlisted public 
entities, too. The annual budget of PCAOB for the year 
2019 is $273.7 million for a market cap of $9.8 trillion. The 
PCAOB's responsibilities include the following:

(i)  registering public accounting firms;
(ii)  establishing auditing, quality control, ethics, 
independence and other standards relating to public 
company audits;
(iii)  conducting inspections, investigations and disciplinary 
proceedings of registered accounting firms; and
(iv)  enforcing compliance with SOX.

Registered accounting firms that issue audit reports for 
more than 100 issuers (primarily public companies) are 
required to be inspected annually. This is usually around 
ten firms. Registered firms that issue audit reports for 100 
or fewer issuers are generally inspected at least once every 
three years. Many of these firms are international non-
U.S. firms who are involved in the audit of publicly-traded 
companies on the US Stock Exchanges. Consequently, 
some Indian audit firms who are involved in issuing 
audit reports are required to be registered with 
PCAOB and hence be subject to PCAOB inspections.

InSPECTIon rEPorTS
The PCAOB periodically issues inspection reports of 
registered public accounting firms. While a large part of 
these reports are made public (called ‘Part I’), portions 
of the inspection reports that deal with criticisms of, or 
potential defects in, the audit firm's quality control systems 
are not made public if the firm addresses those matters to 
the Board's satisfaction within 12 months of the report date.

Those portions are made public (called ‘Part II’) only if (1) 
the Board determines that a firm's efforts to address the 
criticisms or potential defects were not satisfactory, or (2) 
the firm makes no submission evidencing any such efforts.

Il&FS ouTBurST
After having understood the role of NFRA and to a 
certain extent PCAOB, it would be pertinent at this stage 

to examine the public outbursts against the closely-held 
financial sector giant ILFS which piled up huge debts 
amounting to around Rs. 90,000 crores by September, 
2018. The problems initially surfaced with defaults in 
the repayment of the most liquid and known safest form 
of debt, viz., commercial paper, followed by a domino 
effect which threatened and called into question the 
stability of the entire NBFC sector. This understandably 
led to a public outburst on various aspects and  
called into question the role of the government, the 
RBI and the auditors, amongst others. The following  
were some of the key matters which triggered the 
public outburst:

(1)  What was the RBI doing all these years as a part of 
its inspection process, considering that there were reports 
of breach of NOF, group exposure and capital adequacy 
norms in case of one of the group entities?
(2)  How did the Credit Rating Agencies fail to see through 
the high leverage and the potential defaults without any 
warnings and suddenly downgraded the rating from stable 
to default?
(3)  The impact of the defaults on the mutual funds which 
had heavily invested in the debt instruments and the 
consequential impact on the common investors;
(4)  The bailing out by the government through investments 
by LIC and SBI and other similar profitable PSUs (‘family 
jewels’) thereby potentially jeopardising the savings of 
millions of investors and policy-holders;
(5)  As is always the case, the role of the auditors was 
also called into question on many fronts like adherence 
to independence requirements, maintaining professional 
scepticism, failure to comply with regulatory requirements, 
provide early warning signals, etc.

It would be pertinent at this point to dwell on NFRA and 
assess its role and duties in conducting Audit Quality 
Review (AQR) of CA firms. The first such AQR was 
completed in December, 2019 in respect of the audit 
undertaken by a firm of one of the IL&FS group entities, 
which is an NBFC, being the first such within that group 
which is in the public domain and which has been used as 
a basis for the discussion hereunder.

aQr ProCESS
This is one of the important tools provided to the NFRA to 
regulate and monitor audit firms as covered in the Rules 
referred to earlier, which was conducted by the Quality 
Review Board. The QRB Review and AQR can also be 
considered as equivalent to the PCAOB reviews conducted 
in the case of the US-listed entities referred to earlier.



35BomBay Chartered aCCountant  Journal  july 2020

 431 (2020) 52-A  BCaJ

Scope and regulatory force
The scope and the regulatory force for the AQR are 
provided in Rule 8 of the NFRA Rules, 2018. The 
said Rules provide that the NFRA may, for the purpose 
of enforcing compliance with the Auditing Standards, 
undertake the following measures which would broadly 
constitute the scope for the AQR:
(A)  Review working papers and other documents and 
communications related to the audit;
(B)  Evaluate the sufficiency of the quality control system 
followed by the auditor; and
(C)  Perform such other testing of the audit, supervisory 
and quality control procedures of the auditor as may be 
considered necessary or appropriate.

Though Section 133 of the Companies Act, 2013 
requires the NFRA to inter alia monitor and enforce 
compliance with both the Accounting and the 
Auditing Standards, the main focus of the AQR, 
which we will discuss in the subsequent section, is 
on compliance with the auditing and quality control 
standards.

Steps involved in undertaking the AQR
The AQR which is undertaken is not a one-way traffic but 
follows an elaborate process of seeking information from 
the audit firm, followed by the draft findings against which 
the replies of the audit firm are sought before the final 
report is issued. The following are the various steps which 
are broadly undertaken before the final report is issued 
and the same are included in a separate Annexure to the 
report so that there is no ambiguity:

(a)  Formal letter sent by NFRA to the engagement 
partner (EP) asking for the audit file of the client selected 
for review.
(b)  Subsequent letter sent to the EP asking for the list of 
related parties and the details of the audit and non-audit 
revenue of the selected client under affidavit.
(c)  NFRA’s letter sent to the EP containing a questionnaire 
sent via email and the replies against the same by the 
audit firm.
(d)  NFRA’s letter to the EP conveying its prima 
facie observations against the various issues in the 
questionnaire referred to in (c) above and the reply there 
against.
(e)  Issuance of the Draft AQR Report (DAQR).
(f)  Presentation made by the EP and the other team 
members to the NFRA in pursuance of the observations 
in the DAQR.
(g)  Written replies furnished by the EP to NFRA in 
response to the observations in the DAQR.
(h)  Issuance of the final AQR Report by NFRA.

Summary of the NFRA’s conclusions in the AQR
The culmination of the above process resulted in several 
findings, recommendations and conclusions covering a wide 
spectrum of issues which were analysed under the following 
broad categories as tabulated hereunder. Whilst a detailed 
discussion thereof is beyond the scope of this article, the 
main findings as discussed here would not only provide 
an insight into the thinking of the NFRA but also serve as 
an eye-opener to the audit firms, especially the small and 
medium-sized ones, to enable them to ramp up their audit 
quality keeping in mind the current circumstances.

Area Key Findings / Observations and Conclusions

Compliance with 
independence 
requirements

The NFRA has come down heavily on the independence requirements violated by the audit firm, as evidenced by the 
following matters:
a) The audit firm had grossly violated the provisions of section 144 of the Companies Act, 2013 by providing various 
prohibited services and also not taking the approval of the Audit Committee, including in respect of services provided 
by associated / connected firms / companies to both the company and its holding or subsidiary companies. The total 
fees for such non-audit engagements in excess of the corresponding audit fees has, in the words of the NFRA used in the 
Report, ‘undoubtedly fatally compromised the windependence in mind required by the Audit Firm’
b) The approval of the Board of Directors for such services is not permissible where the company has an Audit 
Committee and the same would amount to an override of controls
c) There was a clear violation of the RBI Master Directions since the EP was involved in the audit for a period of five years 
as against the mandatory rotation after a period of three years
d) The Senior Audit Engagement team comprising of the Audit Director and Audit Senior Manager were involved in the 
audit for a period in excess of seven years which is against the spirit of the staff rotation and familiarity threat principles 
enshrined in SQC-1. The contention of the audit firm that such requirements were applicable only to the EP and the 
Engagement Quality Control Review (EQCR) Partner was not acceptable to the NFRA since the EQCR is an entirely 
independent exercise. This clearly compromised on the audit firm’s independence both in letter and in appearance
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Area Key Findings / Observations and Conclusions
Role of the EP The reference by NFRA to the role of the EP is both interesting as well as insightful, as reflected through the following key 

observations:
a) The practice of the audit firm in designating two partners as EPs is clearly a violation of SQC-1 as well as SA-220 – 
Quality control for an Audit of Financial Statements, which clearly mandates that member firms should have only one EP, 
which aspect was also clearly laid down even in the audit firm’s Internal Quality Manual
b) The time spent by the signing partner (who is considered by the NFRA as the EP) and the evidence of the review of 
documentation by him during the course of the audit, clearly shows that almost all the important work of audit, i.e., 
independence evaluation, risk assessment, audit plan, audit procedures, audit evidence, communications with 
management or those charged with governance (TCWG) was not adequately directed / supervised / reviewed  
by the EP

Communication 
with TCWG

Since an ongoing two-way communication between the audit firm and TCWG is an important element in the audit process, the 
following observations by the NFRA in this regard merit attention:
a)The audit firm was not able to produce a single document minuting the discussions held with TCWG
b) The assertion of the audit firm that they have exercised their professional judgement in making their written 
communications cannot be taken as a justification that nothing was required to be communicated. This also runs 
contrary to the fact that the RBI inspections and subsequent correspondence had revealed serious non-compliances 
relating to NOFs, CRAR, NPAs and Group entity exposures, amongst others, which are significant and require to be 
communicated under SA-250 on Consideration of Laws and Regulations in an Audit of Financial Statements and SA-
260 on Communication to Those Charged with Governance
c) As per the minutes of the meetings of the Board of Directors and the Audit Committee, there was also nothing on 
record to demonstrate that the audit firm representatives had attended any meetings at which the above matters 
were discussed, except the meeting at which the accounts were approved and adopted. Further, even at the said 
meeting the contention of the audit firm that there were no serious non-compliances with laws and regulations does 
not hold water, considering the correspondence referred to above and the non- disclosure in the  
financial statements

Evaluation of 
Risk of Material 
Misstatement 
(ROMM) Matters

Assessment of ROMMs being an important component in the entire audit process has naturally received due attention by 
NFRA and the following are some of the important observations in respect thereof:
a) The reference in the audit work papers to compliance with International Auditing Standards is a clear non-compliance 
with section 143(9) of the Companies Act, 2013. The Report further states that ‘the Companies Act refers only to SAs 
prescribed by that statute and to no other. Hence, any reference to any SAs other than so prescribed is clearly non-
compliant with the Companies Act. NFRA, as a body constituted under the Companies Act, 2013, 
obligated to consider only what is compliant with that Act.’
b) The audit firm failed to appropriately deal with identification, categorisation and minimisation of engagement risk, especially 
looking at the size, nature and economic significance of the auditee company. The risk of misstatement due to fraud was 
also ruled out by the audit firm, especially with regard to revenue recognition which is a presumed fraud risk as per SA-240. 
This led to inadequate audit responses. Some specific instances to highlight the same are discussed in points (d) to (f) 
below
c) There were significant contradictions in the assessment of ROMM which lead to the conclusion that the assessment had 
been carried out in so casual a manner as to result in a complete sham
d) There is no reference in the audit file to the fact that the audit firm has noted the SI – NBFC character of the entity 
whilst undertaking a risk assessment and the consequential risk classification as normal which is reflective of an 
inadequate understanding of the financial and business sectors of the economy. The NFRA has further remarked 
that ‘the RBI, as the chief regulator of financial and monetary matters, makes this determination, which needs to be 
respected and not treated cavalierly.’
e) There were several inadequacies found in the testing and evaluation of NPAs, including the requirement of early 
recognition of financial distress and the resolution thereof and the classification of Special Mention 
Accounts in terms of the RBI guidelines
f) The audit firm should have maintained professional scepticism throughout the audit by recognising the possibility that a 
material misstatement due to fraud could exist as per SA-240, notwithstanding the auditor’s past experience of the honesty 
and integrity of the entity’s management and TCWG, by performing specific and adequate procedures to address the 
following matters, amongst others:
(i) Suppression of defaults due to regular ‘ever-greening’ of loans,
(ii) Manual overriding of controls for a substantial portion of loans sanctioned during the year as evidenced by the 
statement / analysis in the audit file and the corresponding observations in respect thereof in the 
RBI Inspection Report,
(iii)  Procedures to test the completeness and accuracy of the listing of NPAs,
(iv) Testing of journal entries, especially those pertaining to items posted after the closing date, significant period 
end adjustments and estimates, inter-company transactions, etc.
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Learnings and challenges for audit firms
A careful evaluation of the findings arising out of the 
above report provides several learnings as well as 
challenges, especially for the small and medium-sized 
firms, considering that the observations have been made 
in respect of an international firm which is supposed to 
have robust processes. The challenges before the SMPs 
are broadly analysed under the following headings:

Adverse publicity / reputational risk:
Unlike the earlier QRB Review Reports, the NFRA shares 
its findings and publishes the reports on its website 
and hence the same are available in the public 
domain, which immediately leads to bad publicity and 
adverse reputational risk for both the audit firm and the 
client / entity concerned. This is in line with the authority 
provided to it in terms of Rule 8(5) of the NFRA Rules. 
It may, however, be noted that Rule 8(6) of the NFRA 
Rules provides that no confidential or proprietary 
information should be so published unless there are 
reasons to do so in the public interest which are recorded 
in writing. However, what constitutes confidential or 
proprietary information has not been defined.

One of the ways in which this can be achieved is by 
dividing its report into two parts as is done by the PCAOB 
as discussed earlier.

EMPHaSIS on auDIT InDEPEnDEnCE 
anD auDIT aDMInISTraTIon / 
CoMMunICaTIon
There is now a growing expectation of independence both 
in letter and in spirit. Whilst prima facie the requirements 
under the statute may appear to have been complied 
with, independence of the mind in the eyes of the external 
stakeholders / users of the audit report is also important. 

This may be a challenge to smaller firms who have 
a limited number of audits and staff to perform the 
same, making them vulnerable to the familiarity 
threat. Accordingly, in future audit firms would have to 
keep in mind these aspects before they accept fresh 
audit engagements since the ICAI / QRB has the power 
to regulate all entities. Further, the general tendency of 
being an all-weather friend and trusted adviser would 
need to be carefully calibrated with the regulatory 
guidelines. Finally, a lot of emphasis would have to be 
placed on the extent of the role played by the EP as 
against the tendency to rely on the work done at the 
junior level due to both time and technical constraints 
(e.g. the EP being a tax specialist). In this context, the 
observation of the NFRA of the audit firm designating 
two EPs may not help since the concept of shared 
responsibility did not cut ice with the NFRA. To 
mitigate these problems, small and medium-sized firms 
would do well to undertake external consultation on 
a more formalised and frequent basis since it is also 
recognised as an important element in the overall quality 
control process in terms of SQC-1.

IMPorTanCE oF FrauD anD rISK 
aSSESSMEnT
The importance of these two aspects cannot be 
overemphasised. The current environment of regulatory 
overdrive makes audit firms vulnerable to greater scrutiny 
on these aspects. Several specific observations by NFRA 
on granular aspects of fraud and risk assessment in 
the audit report like ever-greening of loans, valuation of 
derivatives, testing of related party and inter-company 
transactions, manual override of controls, etc. makes 
it imperative for audit firms to exercise greater degree 
of professional scepticism since their professional 
judgements would come under greater scrutiny. To 

Area Key Findings / Observations and Conclusions
Testing / disclosure 
of specific matters 
arising out of RBI 
Inspection Reports

a) The audit firm did not question the management and challenge the inflation of profit by a material amount through inclusion 
of the value of a derivative asset which was entirely unjustified. The Report mentions that ‘the actions of the auditor in not 
having done so, and having accepted the stand of the management without question, shows clearly a gross dereliction of duty 
and negligence on the part of the audit firm’
b) The audit firm accepted the stand of the management about not disclosing the fact that the Net Owned Funds 
(NOF) and the Capital to Risk Assets Ratio (CRAR) of the entity as on 31st March, 2018 were both negative, based 
on the RBI Inspection Report and related communications and that this situation could lead to cancellation of the 
NBFC license of the entity. The audit firm also certified the accounts as showing positive NOF and CRAR, accepting 
the explanations of the management which were clearly contrary to law. The explanation of the audit firm seems to 
imply that this communication of the RBi was not available to them. This explanation was held to be unacceptable for the 
reason that this clearly showed the complete lack of due diligence and professional scepticism on the part of the 
audit firm. Had proper inquiries been made both with TCWG and the RBI, it is certain that this communication would 
have been formally made available to the audit firm
c) Consequent to the above matter, the audit firm did not adequately question the going concern assumption on the 
basis of which the management had prepared the financial statements
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mitigate these problems, audit firms, especially the small 
and medium-sized ones, should have regular training and 
orientation programmes, both external and internal, so that 
apart from sharpening the technical skills the necessary 
soft skills are also developed. Such training costs should 
not be considered as a cost but as an investment.

CoMPlIanCE WITH anD aTTEnTIon 
To rEGulaTorY MaTTErS
The NFRA Report has sent out a clear message that 
audit firms ignoring regulatory matters do so at their own 
risk. Further, NFRA has taken a strict view on certain 
matters like risk classification in case of Systemically 
Important (SI) - NBFCs as greater than normal, 
which is questionable. Another area flagged by them 
involves inadequate communication and dialogue with 
the management and TCWG on regulatory matters. 
Accordingly, it is important for audit firms to rigorously follow 
the requirements laid down under SA-250 and SA-260 even 
though the primary responsibility for compliance with laws 
and regulations rests with the management and TCWG.

Robust documentation of the audit engagement and 
firm level policies
The oft-used phrase what is not documented is not done 
and also the fact that audit documentation should be self-
explanatory and be able to stand on its own, has been 
clearly in evidence in the NFRA’s findings in several 
places, e.g. reference to International Standards on 
Audit (this provides a subtle message to the firms 
with an international affiliation that compliance 
with international requirements is no substitute for 
compliance with the local regulations, guidelines 
and pronouncements), non-availability of minutes 
of meetings of discussions / communication with 
the management on important matters, no specific 
documentation evidencing performance of key audit 
procedures in respect of certain transactions having 
greater risk and fraud potential and so on.

One of the most important learnings for audit firms 
involved in the audit of covered entities is to streamline 
and standardise routine audit documentation by laying 
down clear policies, checklists and other documentation 
for execution of audit engagements in general and 
keeping in mind the specific documentation requirements 
as laid down in the various Standards on Auditing, as also 
on the various elements of the system of quality control, 
as under, as laid down in SQC-1:

(I)  Leadership responsibilities for quality within the firm;

(II) Ethical requirements (including independence 
requirements);
(III) Acceptance and continuance of client relationships 
and specific engagements;
(IV) Human Resource policies covering recruitment, 
training, performance evaluation, compensation, career 
development, assignment of engagement teams, etc.;
(V) Engagement performance, including consultation, 
engagement quality review, engagement documentation 
retention and ownership, etc.

Whilst framing policies in respect of the above and any 
other related matters, care should be taken to avoid 
mechanically copying the requirements laid down in the 
Standards. The policies should be framed keeping in 
mind, among other things, the size of the firm, the nature 
and complexity of the clients served and the competence 
of the personnel to implement the same.

How small and medium-sized firms can prepare for 
NFRA review
One of the most important elements is to have an audit 
manual in place covering the policies and procedures, with 
all templates, formats, and checklists in place to ensure 
compliance with the applicable Auditing Standards. The 
structure and significant content of the audit manual could 
be as follows:

u INTRODUCTION AND FUNDAMENTAL PRINCIPLES:
This chapter introduces the fundamental principles related 
to reasonable assurance, objective of an audit, audit 
evidence, documentation, financial reporting framework, 
quality control, ethics, professional scepticism, technical 
standards.
u  PRE-ENGAGEMENT ACTIVITIES:
In this chapter the manual deals with the basic 
engagement information, engagement evaluation: client 
acceptance / continuance, independence declarations, 
staff assessment and audit budget, planning meetings, 
terms of the engagement.
u  PLANNING THE AUDIT:
This chapter covers the audit approach, gathering 
knowledge of the business, laws and regulations and 
understanding the accounting systems and internal 
controls, fraud risk discussions and indicators, related 
parties.
u RISK ASSESSMENT PROCEDURES:
This chapter will help auditors comply with the standards 
of auditing related to the identification and mitigation 
of risk of material misstatement, fraud risk and going 
concern risk at the initial stage of audit.
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u PLANNING MATERIALITY:
Planning materiality is one of the most critical elements 
of an audit as it determines the coverage of the audit. 
Planning materiality should be determined at the planning 
stage and should be updated if required during the 
execution phase.
u  AUDIT PROGRAMMES:
A well-designed audit programme ensures compliance of 
auditing standards and quality standards while performing 
the audit and also acts as a guiding checklist for the 
engagement team.
u TEST OF CONTROLS AND SUBSTANTIVE TESTS:
This chapter guides the team in determining the reliance 
on the test of controls vis-a-vis the test of details, resulting 
in a balanced approach between the two to ensure an 
efficient and effective audit.
u  PERFORMING THE AUDIT:
This chapter is the heart of the audit documentation. It 
deals with documentation of the execution of the entire 
audit, determining the audit sampling, audit sampling 
procedures, consideration of applicable laws and 
regulations, inquires with management and those charged 
with governance, external confirmation procedures, 
analytical procedures, procedures to audit accounting 
estimates and fair value measurements, identification of 
related parties, going concern considerations, considering 
the work of internal audit or experts, physical verification 
procedures, etc.
u FINALISATION: AUDIT CONCLUSIONS AND 
REPORTING:
The auditor needs to ensure the adequacy of presentation 
and disclosure, subsequent event and going concern 
consideration, final analytical review, evaluation of audit 
test results, issue of the auditor’s report, communicate 
with those charged with governance and coverage of 
management representations.

ConCluSIon
What is not documented is not done has been the 
age-old mantra! Audit documentation helps the auditors 
to prove to the user of the financial statements, usually 
the authorities, that a proper audit was conducted. The 
data that has been recorded can help in ensuring and 
encouraging that the quality of the audit is maintained. 
It also provides an assurance that the audit that was 
performed was in accordance with the applicable auditing 
standards. 

https://bit.ly/2RU45ba 
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WorKInG CaPITal CHallEnGES For  
Ca FIrMS In CoVID TIMES

historically, in India Chartered accountants have 
practised as proprietary concerns or partnership firms. But 
since the introduction of the Limited Liability Partnership 
Act (LLP) and the permission of the ICAI for Chartered 
Accountants to practise as LLPs, many members of the 
Institute in practice have either formed LLPs or have 
converted their partnership firms into LLPs. Most of the 
Chartered Accountant practising units (the firms) were 
small or of medium size and their working capital needs 
were fully taken care of by funding from the partners and 
the retained profits.

As the size of many of these firms grew and the number 
of partners increased, they started needing more space to 
operate. Given that the investment for purchase of office 
premises, especially in metropolitan cities, was high, 
many firms started using rented premises. Furnishing of 
these offices was carried out using partners’ capital and 
borrowing from banks and other lenders. In many cases, 
the purchase of vehicles was also done by borrowing 
from banks or from Non-Banking Finance Companies 
(NBFCs). Most of the firms hardly needed to borrow for 
their working capital as their income was in the nature of 
service income being generated from a number of clients 
and spread uniformly. Borrowing for office premises, 
furniture, equipment or vehicles was common but if a firm 
borrowed for working capital needs, it could have been an 
indication that either the proprietor or one or more of the 
partners had overdrawn their capital.

REVENUE CYCLE TURNS CYCLICAL: With the mandate 
to compulsorily follow the fiscal year by the government, 
the revenue cycle of Chartered Accountant firms also 
became somewhat cyclical. The major part of the work 
is required to be performed between April and November 
and the major billing starts happening between May and 
December every year. This has resulted in a majority of 
the annual cash inflow of the firms coming in during the 
second and third quarter of a financial year. Generally, 
the months of February, March and April are ‘dry’ with 
regard to billing and recovery of funds. This results in low 
liquidity in firms after the payment of advance taxes in 
March, which lasts till the end of May / June, depending 

on the practice areas of the firms. However, the firms are 
conscious about this unevenness of the fund flow and 
they accumulate the required cash during the peak work 
season to pay for taxes as well as expenses in the lean 
months. This discipline keeps most of the firms away from 
borrowing for working capital.

However, Covid-19 has changed the scenario for firms 
and even the individual practices of professionals. The 
lockdown, starting from 25th march, 2020, potentially has 
serious repercussions on the working capital of firms. 
Most of the firms are cushioned until the month of May 
as they have provided for low recoveries in the beginning 
of the year as usual. However, due to postponement of 
the due date of completion of audits, tax audits and filing 
of various returns, the billings are getting postponed by 
at least two to three months. Further, most of the clients 
may not be able to pay the expected fees promptly due 
to the squeeze on their working capital and profitability 
on account of the prolonged lockdown. Small businesses 
are suffering due to temporary closures and a steep fall in 
demand. The competition from online suppliers and from 
certain larger suppliers, who can manage the logistics of 
home delivery, has further eroded their business.

FATE OF SMALL-SCALE MANUFACTURERS: the 
fate of small-scale manufacturers is no different. This 
has substantially affected the capacity of small clients to 
pay fees to their chartered accountants, though generally 
their fees are cleared promptly. The larger businesses 
in key sectors have also suffered due to the lockdown 
and this may result in delay in payment of the bills of the 
firms. The clients will use their funds primarily for their 
business priorities before allocating them to payments for 
services such as those of chartered accountants. This is 
likely to result in delayed recovery of fees, and in some 
cases even bad debts. It is likely that as in many other 
businesses or professions, the F.Y. 2020-21 is likely to be 
tough for chartered accountants in practice.

The delay in recovery of fees and some recoveries turning 
doubtful can cause strain not only on the profitability of the 
firms but also on their working capital. The laws have not 

RAJARAM AJGAONKAR
Chartered accountant
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reduced any compliances or any complications but many 
due dates are deferred due to the lockdown. Therefore, 
the same volume of services needs to be delivered by 
the firms to the client, though with extended deadlines. 
This scenario will keep the expenditure of the firms at 
the same level as that of the earlier years, as they will 
not be able to get their work done with fewer man-hours 
or overheads, unless well-directed efforts are made in 
that direction. However, income for the firms may come 
down and be likely to be recovered late. This may result 
in a major working capital gap for the firms, especially 
between the months of June and December.

It appears for now that the need of working capital will be 
temporary in nature. The squeeze may last the current 
financial year with the possibility of spilling over to the next 
year. Generally, the need of working capital augmentation 
should be around 50% of the annual expenditure of 
the firm, though in many cases depending upon the 
size and practice areas, an amount equal to 25-30% of 
such expenditure should allow the firm to sail through 
smoothly. This is so mainly because the lag of billing and 
recovery is likely to be around three to four months but in  
case of some firms it can extend to six months. The 
working capital of firms can be augmented from the 
following sources:

BORROWING FROM THE PARTNERS: this is the 
simplest way of raising working capital if one or more 
partners are willing to contribute the required amount. 
Interest can be paid to such contributing partners based 
on the partnership agreement, or based on the prevailing 
bank rate, or as mutually agreed by the partners. It may 
also be possible to borrow against the fixed deposits 
of the partners from banks if facilitated by one or more 
partners. Such an arrangement can result in low interest 
cost and it may prevent disturbing the personal finances 
of the partners. The partners may also agree to bring 
deposits from their family members or even from friends 
which may be interest-bearing or interest-free, based on 
the mutual agreement between the partners.

BORROWING FROM BANKS: Most of the banks are 
willing to extend working capital facility to Chartered 
Accountant firms but the question of security may crop 
up. Banks are not happy to grant such loans without any 
security and it may not be easy for the firm to provide such 
security because the firm may not have such acceptable 
assets and it may not be desirable to request one or some 
of the partners to give security of their personal assets. 
These borrowings can come under MSME loans and in 

that case may be subject to a charge of reduced rate of 
interest. If the firm already has existing loans taken for its 
premises or its furniture and fixtures, it may be possible 
to take a top-up loan on the said loan, with accelerated 
equal monthly instalments, or by increasing the term of 
the loan. In such a case, the security remains the same 
and the documentation can be quick and easy. While 
borrowing from banks it is essential to keep in mind that 
the borrowing should be done just in time to reduce the 
interest liability. The working capital need is not going 
to be front-loaded and it will be consumed month after 
month for monthly expenses. Therefore, a staggered 
drawing of the loan amount would be more desirable as 
against securing an upfront term loan.

BORROWING FROM NBFCs: Non-Banking Finance 
Companies can be a good source of borrowing for the 
short-term working capital needs of a firm. A loan from 
an NBFC is generally more expensive than that from a 
bank, but it can be procured faster with fewer formalities. 
Similarly, partners can negotiate and combine their 
individual unsecured borrowing limits into the borrowing 
limit of the firm, but such a loan will attract personal 
guarantees of all the partners. Borrowing against security 
of assets can be much easier if a firm or its partners can 
offer the same. Such an arrangement can be made with 
an appropriate understanding between the partners. As 
the expected working capital requirement is for a short 
term, in case of insistence of security by the lender, it is 
advisable to grant security of moveable properties, which 
can be pledged faster and at less cost as compared to an 
immoveable property.

USE OF CREDIT CARDS: A firm can use credit cards 
of the firm or those of its partners for making various 
payments for utilities, telephone bills, stationeries, books, 
etc. Though these expenses do not make up the major 
working capital needs of a firm, they can partially mitigate 
the working capital gap. When the working capital cycle 
improves, the firm can repay the credit outstanding 
along with interest. It should be kept in mind that funding 
from credit cards is the easiest, but it is one of the most 
expensive avenues. Further, credit card liability would 
have to be paid in instalments as per the terms of the credit 
card and delays can attract substantial penal charges and 
can also affect the CIBIL rating of the card-holder.

REDUCING, STAGGERING OR POSTPONING 
WITHDRAWALS BY PARTNERS: In most of the firms, 
partners draw fixed amounts every month to meet their 
normal expenses. The excess credit balance in their 
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capital account is drawn either towards the end of the 
year or at the beginning of the following year. Though it is 
difficult to get back the money paid earlier to the partners 
as such amount may be invested, committed or spent, the 
partners can agree to not draw their normal drawings for 
a few months, or draw lower amounts for those months 
so as to conserve the working capital of the firm. Such 
an arrangement does not change the profit share of the 
partners but it does postpone the outflow of funds from 
the firm. This arrangement can help the firm to partly 
cover its working capital gap.

POSTPONING PART SALARIES OF SENIOR STAFF: 
The partners of a firm can also make arrangements with 
senior staff of the firm who are drawing salaries above a 
certain threshold, to defer a part of the salary payments 
for a certain period to overcome the working capital 
gap. The arrangement can be different from employee 
to employee. They should take appropriate care of the 
minimum monthly needs of the employees, including 
their respective loan instalments. In the current times of 
lockdown and gradual unlocking, the actual expenditure 
of many people has reduced because there are fewer 
avenues for meaningful spending. People are also in the 
mood to save as the future remains uncertain. Therefore, 
this type of arrangement may not be out of place. Further, 
in case of specific needs of an employee, some flexibility 
or modifications in the payment schedule can be made by 
the partners of the firm.

DEFERMENT OF BONUS FOR THE YEAR: Many firms 
give an annual bonus at the time of Diwali. It is possible 
that the financials of the firms at this year’s Diwali may 
not be strong enough to pay out a large amount as annual 
bonus. This difficulty can be overcome by partly or fully 
deferring the bonus payment till the end of the financial 
year, by which time the finances of the firms are likely to 
improve. Such a deferment can only give partial relief to 
the firm by reducing its working capital gap at a crucial 
time.

RECEIVING FEES IN ADVANCE FROM SOME 
CLIENTS: A firm can also request a few large net worth 
clients or companies to pay their fees in advance, or 
grant an advance against future billings. The long-
standing clients of a firm with good liquidity may be able 
and willing to oblige. However, such advances should 
be avoided from audit clients – and the provisions of the 
Companies Act and the Code of Ethics of the ICAI should 
be properly observed. While taking such advances, GST 
repercussions may also be considered.

The Covid-19 pandemic has raised several issues related 
not only to the physical and mental well-being of people, 
but also related to the financial stability of individuals, 
businesses, companies and even the government. 
The financial planning of many individuals and families 
has suffered a serious setback and nobody has a clear 
answer as to when things will improve. In the current 
situation, the Chartered accountant professionals are 
comparatively more protected as the major part of their 
revenue is earned out of statutory compliances that have 
not been done away with.

Medical professionals are working very hard and they can 
expect their finances to remain steady as their services are 
in high demand. However, other professionals providing 
legal, architectural, engineering, designing services, etc. 
may have much more serious working capital problems 
as compared to a firm of chartered accountants. Their 
mismatch of working capital may not get resolved by the 
end of the current financial year and it may take longer to 
get back on track. Such professionals and their firms will 
need to secure long-term working capital arrangements 
from banks or NBFCs to tide over their needs, unless the 
partners can make up the deficit in the working capital by 
capital induction or otherwise.

Undoubtedly, Covid-19 has caused and is going to cause 
even further disruption in our professional activities. It may 
cause a turnover of the staff as many may prefer to work 
at places as near as possible to their homes. Senior staff 
may be ready to take temporary reductions in their take-
home salaries. Clients are likely to feel the pinch in their 
businesses and requests for reduction in fees are going to 
be very common. The work volume may not be reduced 
at least during F.Y. 2020-21 as most of us will be working 
on the transactions of the clients entered into in F.Y. 2019-
20, which were at normal levels. The request for lower 
fees may continue for one more year as the turnover and 
activities of F.Y. 2020-21 are likely to be on the lower side 
as compared to the previous year. So the pain is likely to 
last for a couple of years for our profession. In the given 
circumstances, our profession needs to rationalise and 
control costs and stand by our clients gracefully, accepting 
reduction of fees in deserving cases. This will result in a 
lower bottom line for the profession, but the gesture may 
go a long way with the client.

The times are unprecedented, tough and full of uncertainties. 
In such times, innovation, caution and thrift will go a long 
way to take the professionals out of the crisis, physically, 
mentally and financially, without much damage. 
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[2020] 116 taxmann.com 898 (Mum.)
ITO vs. Newtech (India) Developers
ITA No. 3251/Mum/2018
A.Y.: 2009-10
Date of order: 27th May, 2020

Section 5 – When an assessee had an obligation 
to perform something and the assessee had 
not performed those obligations, nor does he 
even seem to be in a position to perform those 
obligations, a partial payment for fulfilling those 
obligations cannot be treated as income in the 
hands of the assessee

FaCTS
the assessee, under the joint venture agreement entered 
into by it with Shivalik Ventures Pvt. ltd., was to receive 
rs. 5.40 crores on account of development rights from the 
joint venture and this payment was to be entirely funded 
by Shivalik Ventures Pvt. ltd., the other participant in 
the joint venture. out of this amount, the assessee was 
paid rs. 86.40 lakhs at the time of entering into the joint 
venture agreement, rs. 226.80 lakhs was to be paid on 
‘obtaining IOA and commencement certificate’ by the joint 
venture, and rs. 226.80 lakhs was to be paid upon ‘all 
the slum-dwellers vacating said property and shifting to 
alternate temporary transit accommodation.’

In terms of the arrangement the amount of rs. 86.40 
lakhs was to be treated as an advance until the point of 
time when at least 25% of the slum-dwellers occupying 
the said property vacated the premises. the agreement 
also provided that in case the assessee was unable to 
get at least 25% of the slum-dwellers occupying the said 
property to vacate the occupied property in five years, the 
entire money will have to be refunded to Shivalik Ventures 
Pvt. ltd., though without any interest, within 60 days of 
the completion of the five years’ time limit. However, even 

till the time the re-assessment proceedings were going 
on, the assessee had not been able to get the occupants 
of the property to vacate it. In the financial statements, 
the amount of Rs. 86,40,000 received was reflected as 
advance received.

the assessee was of the view that no income has arisen 
in the hands of the assessee in respect of the above-
mentioned transaction. however, the a.o. was of the view 
that under the mercantile method of accounting followed 
by the assessee, the transactions are recognised as 
and when they take place and under this method, the 
revenue is recorded when it is earned and the expenses 
are reported when they are incurred. he held that 
the assessee has already received an amount of rs. 
86,40,000 during the year and the balance amount will 
be received by him in instalments after the fulfilment of 
the conditions as mentioned in the agreement. as regards 
the agreement terms, the a.o. was of the view that since 
the stipulation about the payment being treated as an 
advance till at least 25% occupants have vacated the 
property was by way of a modification agreement, it was 
nothing but a colourable device to evade taxes.

the a.o., in an order passed u/s 147 r/w/s 143(3) of the 
act, taxed the entire amount of rs. 5,40,00,000 in the 
year under consideration.

aggrieved, the assessee preferred an appeal to the 
CIt(a) who held that the crux of the issue was whether 
income had accrued to the assessee. the basic concept 
is that the assessee should have acquired a right to 
receive the income. drawing support from the decisions 
of the tribunal in R & A Corporate Consultants India 
vs. ACIT (ITA No. 222/Hyd/2012) and K.K. Khullar vs. 
Deputy Commissioner of Income Tax - 2008 (1) TMI 
447 - ITAT Delhi-I, the CIt(a) held that income can be 
considered to accrue or arise only when the assessee is 
able to evacuate 25% slum-dwellers as per the agreement 
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/ deed. If the assessee is unable to comply with this, the 
assessee will have to return the sum to Shivalik.

the revenue was aggrieved by this and preferred an 
appeal to the tribunal,

HelD
the tribunal observed that –
i) the payment to be received by the assessee was for 
performance of its obligations under the joint venture 
agreement;
ii) when an assessee had an obligation to perform 
something and the assessee had not performed those 
obligations, nor did he even seem to be in a position to 
perform those obligations, it cannot be said that a partial 
payment for fulfilling the obligations can be treated as 
income in the hands of the assessee;
iii) it was a composite agreement and, irrespective of 
whether the modifications are looked at or not, all the 
terms of the agreement are to be read in conjunction with 
each other;
iv) what essentially flows from the decision of the Apex 
Court in E.D. Sassoon & Co. Ltd. vs. CT [(1954) 36 
ITR 27 (SC)] is that a receipt cannot have an income 
character in the hands of the person who is still to 
perform the obligations, if the amount to be received is for 
performance of such obligations;
v) since the obligations of the assessee under the joint 
venture agreement are not yet performed, there cannot be 
any occasion to bring the consideration for performance 
of such obligations to tax;
vi) the very foundation of the impugned taxability is thus 
devoid of any legally sustainable basis.

as regards the supplementary agreement, it observed 
that even if the same were to be disregarded, income 
could accrue only on performance of obligations under 
the joint venture agreement. In any case, it cannot be 
open to the a.o. to disregard the supplementary, or 
modification whichever way one terms it, only because its 
result is clear and unambiguous negation of tax liability in 
the hands of the assessee. It also observed that whether 
the amount is actually refunded or not, nothing turns on 
that aspect either.

under the terms of the joint venture agreement, the 
assessee was to receive the payment for performance 
of its obligations under the agreement and in view of the 
uncontroverted stand of the assessee that the obligations 
have not been performed till date, the tribunal held that 
the income in question never accrued to the assessee.

the tribunal held that the taxability of rs. 5.40 crores, on 
account of what is alleged to be transfer of development 
rights, is wholly devoid of merits.

The appeal filed by the Revenue was dismissed.

TS-279-ITAT-2020 (Delhi)
Dev Milk Foods Pvt. Ltd. vs. Addl. CIT
ITA No. 6767/Del/2019
A.Y.: 2015-16
Date of order: 12th June, 2020

Section 143(3), CBDt Instruction No. 5/2016 – 
assessment order passed upon conversion of 
case from limited scrutiny to complete scrutiny, 
in violation of CBDt Instruction No. 5/2016, is a 
nullity

FaCTS
For assessment year 2015-16, the assessee filed its return 
of income declaring a total income of rs. 19,44,88,700. 
the case was selected for limited scrutiny through CaSS.

In the assessment order, the a.o. stated that the 
assessee's case was selected for limited scrutiny with 
respect to long-term capital gains but it was noticed that 
the assessee had claimed a short-term capital loss of rs. 
4,20,94,764 which had been adjusted against the long-
term capital gains. the a.o. was of the view that the loss 
claimed by the assessee appeared to be suspicious in 
nature primarily because the loss could possibly have 
been created to reduce the incidence of tax on long-term 
capital gains shown by the assessee. the a.o. further 
stated in the assessment order that in order to verify this 
aspect, approval of the learned Principal Commissioner 
of Income tax (PCIt) was taken to convert the case from 
limited scrutiny to complete scrutiny and that the assessee 
was also intimated about the change in status of the case.

the a.o. held that the purchase of shares did not 
take place and the transactions were sham in view 
of documentary evidence, circumstantial evidence, 
human conduct and preponderance of probabilities. he 
observed that the entire exercise was a device to avoid 
tax. the a.o. completed the assessment u/s 143(3) 
after making an addition of rs. 4,20,94,764 on account 
of disallowance of short-term capital loss, rs. 8,41,895 
for alleged unexplained expenditure on commission, and 
rs. 1,93,20,000 on account of difference in computation 
of long-term capital gains. thus, the total income was 
computed by the a.o. at rs. 25,67,43,360.

14
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aggrieved, the assessee preferred an appeal to the 
CIt(a) who upheld the additions made by the a.o. on 
merits.

the assessee preferred an appeal to the tribunal 
challenging the validity of the order passed by the a.o. 
inter alia on the ground that the return was primarily 
selected for limited scrutiny only on the limited issue of 
long-term capital gains (ltCG) on which aspect, as per 
the order of the CIt(a), there remains no existing addition, 
and conversion of limited scrutiny to complete scrutiny 
was on mere suspicion only and for verification only, on 
the basis of invalid approval of the PCIt-3; consequently, 
the entire addition on account of disallowance of short-
term capital loss of rs. 4,20,94,764 and rs. 8,41,895 as 
alleged unexplained commission expense is not as per 
CBdt instructions (refer Instruction nos. 19 and 20/2015 
of 29th december, 2015) on the subject and is ultra vires 
of the provisions of the act.

HelD
the tribunal, on perusal of the instructions issued by 
CBdt vide its letter no. dGIt VIF/hQ SI/2017-18 dated 
30th november, 2017, observed that the objective behind 
the issuance of these instructions is to (i) prevent the 
possibility of fishing and roving inquiries; (ii) ensure 
maximum objectivity; and (iii) enforce checks and 
balances upon the powers of an a.o.

the tribunal observed that the proposal drafted by the 
a.o. on 5th october, 2017 for converting the case from 
limited scrutiny to complete scrutiny and the original order 
sheet entries, do not have an iota of any cogent material 
mentioned by the a.o. which enabled him to reach the 
conclusion that this was a fit case for conversion from 
limited scrutiny to complete scrutiny.

examining the proposal of the a.o. of 5th october, 2017 
and the approval of the PCIt dated 10th october, 2017 on 
the anvil of paragraph 3 of CBdt Instruction no. 5/2016, 
the tribunal held that no reasonable view is formed as 
mandated in the said Instruction in an objective manner, 
and secondly, merely suspicion and inference is the 
foundation of the view of the a.o. the tribunal also noted 
that no direct nexus has been brought on record by the 
a.o. in the said proposal and, therefore, it was very 
much apparent that the proposal of converting the limited 
scrutiny to complete scrutiny was merely aimed at making 
fishing inquiries. It also noted that the PCIT accorded 
the approval in a mechanical manner which is in clear 
violation of the CBdt Instruction no. 20/2015.

the tribunal noted that the co-ordinate bench of the Itat 
at Chandigarh in the case of Payal Kumari in ITA No. 
23/Chd/2011, vide order dated 24th February, 2011 
has held that even section 292BB of the act cannot save 
the infirmity arising from infraction of CBDT Instructions 
dealing with the subject of scrutiny assessments where 
an assessment has been framed in direct conflict with the 
guidelines issued by the CBdt.

In this case, the tribunal held that the instant conversion 
of the case from limited scrutiny to complete scrutiny 
cannot be upheld as the same is found to be in total 
violation of CBdt Instruction no. 5/2016. accordingly, the 
entire assessment proceedings do not have any leg to 
stand on. the tribunal held the assessment order to be 
null and quashed the same.

The appeal filed by the assessee was allowed.

[2020] 116 taxmann.com 565 (Mum.)(Trib.)
DCIT vs. JSW Ltd.
ITA Nos. 6103 & 6264/Mum/2018
A.Y.: 2013-14
Date of order: 14th May, 2020

rule 34 of the Income-tax appellate tribunal rules 
– the period of 90 days prescribed in rule 34(5) 
needs to be computed by excluding the period 
during which lockdown was in force

FaCTS
In this case, the hearing of the appeal was concluded 
on 7th january, 2020 whereas the order was pronounced 
on 14th may, 2020, i.e. much after the expiry of 90 days 
from the date of conclusion of hearing. the tribunal, in 
the order, suo motu dealt with the procedural issue of 
the order having been pronounced after the expiry of 
90 days of the date of conclusion of the hearing. the 
tribunal noted the provisions of rule 34(5) and dealt 
with the same.

HelD
the tribunal noted that rule 34(5) was inserted as a 
result of the directions of the Bombay high Court in the 
case of Shivsagar Veg Restaurant vs. ACIT [(2009) 
317 ITR 433 (Bom.)]. In the rule so framed as a result 
of these directions, the expression ‘ordinarily’ has been 
inserted in the requirement to pronounce the order within 
a period of 90 days. It observed that the question then 
arises whether the passing of this order beyond 90 days 
was necessitated by any ‘extraordinary’ circumstances.

15



46 BomBay Chartered aCCountant Journal  july 2020

442 (2020) 52-a  BCaJ 

It also took note of the prevailing unprecedented situation 
and the order dated 6th may, 2020 read with the order dated 
23rd march, 2020 passed by the apex Court, extending the 
limitation to exclude not only this lockdown period but also a 
few more days prior to, and after, the lockdown by observing 
that ‘In case the limitation has expired after 15th march, 
2020 then the period from 15th march, 2020 till the date on 
which the lockdown is lifted in the jurisdictional area where 
the dispute lies or where the cause of action arises shall be 
extended for a period of 15 days after the lifting of lockdown’.

the tribunal also noted that the hon'ble Bombay high 
Court, in an order dated 15th april, 2020 has, besides 
extending the validity of all interim orders, also observed 
that, ‘It is also clarified that while calculating time for 
disposal of matters made time-bound by this Court, 
the period for which the order dated 26th March, 2020 
continues to operate shall be added and time shall 
stand extended accordingly’, and also observed that the 

‘arrangement continued by an order dated 26th March, 
2020 till 30th April, 2020 shall continue further till 15th June, 
2020’.

the extraordinary steps taken suo motu by the hon'ble 
jurisdictional high Court and the hon'ble Supreme Court 
also indicate that this period of lockdown cannot be 
treated as an ordinary period during which the normal 
time limits are to remain in force.

The Tribunal held that even without the words ‘ordinarily’, 
in the light of the above analysis of the legal position, the 
period during which lockout was in force is to be excluded 
for the purpose of time limits set out in rule 34(5) of the 
appellate tribunal rules, 1963.

the order was pronounced under rule 34(4) of the 
Income tax (appellate tribunal) rules, 1962, by placing 
the details on the notice board.

part B Iunreported decisions
JaGDISH D. SHaH I JaGDISH t. pUNJaBI 

Chartered accountants

Krez Hotel & Reality Ltd. (formerly Jaykaydee 
Industries Ltd.) vs. JCIT (Mumbai)
Shamim Yahya (A.M.)
ITA No. 2588/Mum/2018
A.Y.: 2008-09
Date of order: 16th June, 2020
Counsel for Assessee / Revenue: Mani Jani & 
Prateek Jain / Chaitanya Anjaria

Section 153C – assessment u/s 153C which has 
been initiated without issuance of notice u/s 153C 
is bad in law

FaCTS
In this case, the assessee preferred an appeal against 
the order dated 30th october, 2014 passed by the CIt(a). 
although various grounds were taken in appeal, one of 
the grounds pressed was that the a.o. did not have valid 
jurisdiction to make the assessment.

Before the CIt(a) also, the assessee raised an additional 
ground contending that the assessment was bad in law 
since, for the impugned assessment year, the proceedings 
were not initiated by issue of notice u/s 153C of the act.

The CIT(A) rejected the assessee’s claim referring to the 
decision of the Indore Bench of the tribunal in the case of 

.

aggrieved, the assessee preferred an appeal to the 
tribunal contending that the issue is squarely covered 
by the decision of the delhi high Court mentioned in 
the decision of the ITAT Delhi Bench in ITA No. 504/
Del/2015 vide order dated 27th June, 2018.

HelD
the tribunal, after noting the ratio of the decision of 
the delhi high Court (Supra) held that in a case where 
the assessment is to be framed u/s 153C of the act, 
the proceedings should be initiated by first issuing 
such a notice. the issue of such notice is mandatory 
and a condition precedent for taking action against the 
assessee u/s 153C. the assessment order passed 
without issuance of notice u/s 153C was held by the 
Court to be void, illegal and bad in law.

the tribunal examined the present case on the 
touchstone of the ratio of the decision of the delhi high 
Court and found that the a.o. had not issued notice 
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u/s 153C. this, the tribunal held, is fatal. Following the 
above-stated precedent, the tribunal set aside the order 
of the authorities below and held that the assessment was 
devoid of jurisdiction.

This ground of appeal filed by the assessee was allowed.

Harvansh Chawla vs. ACIT (Delhi)
Sushma Chowla (V.P.) and Dr. B.R.R. Kumar 
(A.M.)
ITA No. 300/Delhi/2020
A.Y.: 2017-18
Date of order: 3rd June, 2020
Counsel for Assessee / Revenue: Rohit Tiwari / 
Anupam Kant Garg

Notional interest on security deposit received from 
lessee is not taxable even during the period when the 
property was sold, but the deposit continued with 
the lessee as the lease agreement had lock-in clause

Only the incomes which fall under the deemed 
provisions which have been explicitly mentioned 
in the act can be brought to tax under the 
deeming provisions but not any other notional or 
hypothetical income not envisaged by the act

FaCTS
the assessee owned a property in dlF, Phase-II, 
Gurgaon against which he received a security deposit of 
rs. 5,29,55,200 for leasing the same. during the year, no 
rent was offered to tax and on inquiry it was found that 
the said property had been sold for rs. 2.75 crores in the 
year 2013-14, hence no income from rentals was offered. 
however, the assessee continued to hold the security 
deposit of rs. 5.29 crores as the lease agreement had a 
lock-in period.

the a.o. charged to tax a sum of rs. 63,54,632 under 
the head ‘Income from Other Sources’ being the amount 
deemed to have been derived from such security deposit.

aggrieved, the assessee preferred an appeal to the CIt(a) 
who confirmed the action of the A.O. on the ground that 
the assessee is benefited by way of having the deposit 
still lying with him.

the assessee then preferred an appeal to the tribunal.

HelD
the tribunal observed that –

(i) the issue before it is whether notional interest is 
taxable as per the provisions of the act or not;
(ii) the issue as to how to treat the security deposit 
after the completion of the lock-in period is not the issue  
before it;
(iii)  the a.o. has not brought forth anything about earning 
of interest by the assessee which has not been offered to 
tax;
(iv) the addition was on the sole premise that the assessee 
having the security deposit must have earned the interest.

the tribunal held that in order to tax any amount, the 
revenue has to prove that the amount has indeed 
been earned by the assessee. only the incomes which 
fall under the deemed provisions which have been 
explicitly mentioned in the act can be brought to tax 
under the deeming provision but not any other notional 
or hypothetical income not envisaged by the act. the 
tribunal directed that the addition made by the a.o. on 
account of notional income on the security deposit cannot 
be held to be legally valid.

Omvir Singh vs. ITO (Delhi)
N.K. Billaiya (A.M.) and Ms Suchitra Kamble 
(J.M.)
ITA No. 7347/Delhi/2018
A.Y.: 2009-10
Date of order: 11th June, 2020
Counsel for Assessee / Revenue: Rohit Tiwari / 
R.K. Gupta

Section 148 – assessment completed pursuant 
to a notice u/s 148 of the act issued mechanically 
without application of mind is void and bad in law

FaCTS
the a.o., based on aIr information that the assessee has 
deposited a sum of rs. 19.19 lakhs in his savings bank 
account maintained with Bank of India, mehroli, Ghaziabad, 
issued a notice u/s 148 of the act along with other statutory 
notices. no one attended the assessment proceedings 
and no return was filed in response to the notice u/s 148. 
the a.o. proceeded to complete the assessment ex parte. 
Cash deposit of rs. 19,19,333 was treated as unexplained 
and added to the returned income of the assessee.

aggrieved, the assessee preferred an appeal to the CIt(a) 
and questioned the validity of the notice u/s 148, and 
furnished some additional evidence invoking rule 46a 
of the I.t. rules. the CIt(a) did not admit the additional 
evidence and confirmed the addition made by the A.O.

8
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aggrieved, the assessee preferred an appeal to the 
tribunal raising two-fold grievances, viz. the issuance of 
notice u/s 148 is not as per the provisions of law and the 
addition of rs. 19,19,333 made by the a.o. in respect of 
cash found to be deposited in the savings bank account 
is incorrect.

HelD
the tribunal noted that the undisputed fact is that in the 
proforma for recording reasons for initiating proceedings 
u/s 148, under Item no. 8a the question is ‘Whether 
any voluntary return had been filed’ and the answer 
is mentioned as ‘No’. Whereas Exhibit Nos. 6 and 7 
show that the return of income was filed with Ward 2(1), 
Ghaziabad on 30th march. 2010 and the notice u/s 148 is 
dated 3rd February, 2016.

this clearly shows that the a.o. issued the notice 
mechanically without applying his mind. Such action by 
the A.O. did not find any favour with the Hon'ble High 
Court of delhi in the case of RMG Polyvinyl [I] Ltd. (396 
ITR 5).

the tribunal, having noted that the facts of the instant 
case were identical to the facts of the case before the delhi 
high Court in RMG Polyvinyl (I) Ltd. (Supra) followed 
the said decision and held that the a.o. wrongly assumed 
jurisdiction, and accordingly it quashed the notice u/s 148 
of the act, thereby quashing the assessment order.

The appeal filed by the assessee was allowed.

C.S. Datamation Research Services Pvt. Ltd. vs. 
ITO (Delhi)
R.K. Panda (A.M.) and Amit Shukla (J.M.)
ITA No. 3915/Delhi/2016
A.Y.: 2011-12
Date of order: 15th June, 2020
Counsel for Assessee / Revenue: Salil Kapoor / 
Jagdish Singh

Section 271(1)(c) – Disallowance u/s 43B in respect 
of service tax, not debited to p&L, does not attract 
penalty u/s 271(1)(c)

FaCTS
the assessee company, engaged in the business of 
manpower supply and operational support, filed its return 
of income on 24th march, 2012 declaring an income of 
rs. 33,89,810. on being asked by the a.o. to furnish 
complete details of ‘other liabilities’ of Rs. 4,61,10,276 

under the head Current Liabilities, the assessee filed a 
revised computation of income wherein it included an 
amount of rs. 1,45,61,540 being amount disallowable u/s 
43B of the It act due to non-payment of service tax. the 
a.o. noted from the tax audit report that there is clear 
mention of this amount as having not been paid within the 
stipulated time period and disallowable u/s 43B. Since the 
tax audit report was not furnished along with the return of 
income, the a.o. held that it was a deliberate attempt on 
the part of the assessee to suppress the amount. the a.o. 
thereafter completed the assessment at a total income 
of rs. 1,79,51,350 wherein he made an addition of rs. 
1,45,61,540 being the amount of service tax disallowable 
u/s 43B.

the assessee did not prefer any appeal against this order. 
Subsequently, the a.o. initiated penalty proceedings u/s 
271(1)(c). rejecting various explanations given by the 
assessee and observing that the assessee has concealed 
its particulars of income and furnished inaccurate 
particulars, the a.o. levied penalty of rs. 48,36,979 being 
100% of the tax sought to be evaded u/s 271(1)(c).

aggrieved, the assessee preferred an appeal to the 
CIt(a) who upheld the action of the a.o.

Still aggrieved, the assessee preferred an appeal to the 
tribunal where it contended that the notice was bad in law 
since the a.o. had not struck off the inappropriate words 
and also that, on merits, the penalty is not leviable.

HelD
the tribunal held that the levy of penalty u/s 271(1)
(c) is not valid in law in view of non-striking off of the 
inappropriate words in the penalty notice.

On merits, the Tribunal noted that the Hon’ble Delhi High 
Court in the case of Noble & Hewitt (I) (P) Ltd. (305 ITR 
324) has held that where the assessee did not debit the 
amount to the P&l account as an expenditure nor did the 
assessee claim any deduction in respect of the amount 
where the assessee was following mercantile system of 
accounting, the question of disallowing the deduction not 
claimed would not arise.

The CIT(A) in the assessee’s own case for A.Y. 2012-13, 
deleted the addition of unpaid service tax amounting to 
rs. 94,68,278 which was added back by the assessee 
in its revised computation of income, and revenue had 
not preferred any appeal against the order of the CIt(a) 
deleting the addition made by the a.o. on account of 
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the unpaid service tax liability, although the assessee in 
its revised computation of income had added the same 
u/s 43B. therefore, the issue as to addition u/s 43B on 
account of non-payment of service tax liability when 
the same has not been debited in the P&l account nor 
claimed as an expenditure, has become a debatable 
issue. It has been held in various decisions that penalty 

u/s 271(1)(c) is not leviable on account of additions which 
are debatable issues.

the tribunal held that even on merits penalty u/s 271(1)
(c) is not leviable

The appeal filed by the assessee was allowed.

part C ItriBunAL & AAr internAtionAL tAX decisions

DHISHat B. MEHta I BHaUMIK GODa
Chartered accountants

[2020] 116 taxmann.com 878 (AAR-N. Del.)
Tiger Global International II Holdings, In re
Date of order: 26th March, 2020

article 13 of India-Mauritius Dtaa; section 245r of 
the act – as gain on sale of shares by a Mauritius 
company in a Singapore company which derived 
substantial value from assets in India was, prima 
facie, designed for avoidance of tax, applications 
were to be rejected under clause (iii) to proviso to 
section 245r(2) of the act

FaCTS
the applicants were three mauritius companies (mau 
Cos), which were tax resident of mauritius. they were 
member companies of a private equity fund based in uSa. 
mau Cos collectively invested in shares of a Singapore 
Company (Sing Co). Sing Co, in turn, invested in multiple 
Indian companies. Sing Co derived substantial value from 
assets located in India. all investments were made prior 
to 31st march, 2017. the mau Cos transferred their shares 
in Sing Co to an unrelated luxembourg buyer pursuant to 
contracts executed outside India.

Before executing the transfer of shares, the applicants 
applied to tax authorities for nil withholding certificate u/s 
197. the applications were rejected on the ground that 
the applicants did not qualify for benefit under the India-
mauritius dtaa.

the applicants subsequently approached the aar to 
determine the chargeability of share transfer transaction 
to income tax in India. the tax authorities objected to the 
admission of the application.

HelD
Pending proceedings
u Proceedings relating to issue of nil withholding 
certificate are concluded when the certificate was issued 
by the tax authority.
u Even if the tax withholding certificate was applicable 
for the entire financial year and could have been modified, 
it could not be given effect to after the transaction was 
closed and payment was made.
u accordingly, there was no pending proceeding on the 
date of making the application to the aar.

Application before AAR was concerned only with 
chargeability to tax and question of determination of 
FMV did not arise
u the applications pertained only to determination of 
taxability of transfer of shares.
u tax authority can undertake valuation of shares and 
computation of capital gains arising from shares only after 
the transaction is found to be exigible to tax. therefore, 
the application cannot be rejected on this ground.

prima facie avoidance of tax
u at the stage of admission of the application before the 
aar, there is no requirement to conclusively establish tax 
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avoidance; rather, it only needs to be demonstrated that 
prime facie the transaction was designed for avoidance of 
tax.
u the following factors established that the control and 
management of the mau Cos was not in mauritius:
• Authorisation to operate bank account above US 
$250,000 was with mr. C who was not a director of the 
mau Co but was the ultimate owner of the Pe Fund.
• Since the applicants were located in Mauritius, 
logically a mauritius resident should have been authorised 
to sign cheques and operate bank accounts. however, 
the applicants could not justify why mr. C was authorised 
to do so.
• Since Mr. C was the beneficial owner of the parent 
company of the applicants and also the sole director of 
the ultimate holding company, the authorisation given to 
him was not coincidental. this fact established that the 
funds were controlled by mr. C.
• Further, Mr. S (US resident general counsel of the 
Pe fund) was present in all the Board meetings where 
decisions on investment and sale of securities were taken. 
despite this, decisions in respect of any transaction over 
uS $250,000 were taken by mr. C. this suggested that 
notwithstanding that decisions were undertaken by the 
Board of directors of the applicants, these were ultimately 
under the control of mr. C because of his power to operate 
bank accounts.
• Thus, the real management and control of the 
applicants was not with the Board of directors, but with 
Mr. C who was the beneficial owner of the group. The 
mau Cos were only pass-through entities set up to avail 
the benefits of the India-Mauritius DTAA.
u hence, prima facie, the transaction was designed for 
avoidance of tax and, accordingly, it could not be admitted.

Applicability of India-Mauritius DTAA
• The Mau Cos derived gains from transfer of shares 
of the Sing Co and not those of the I Cos. the India-
mauritius dtaa (post-2016 amendment), as also Circular 
no. 682 dated 30th march, 1994 suggest that the intent of 
the dtaa is only to protect gains from transfer of shares 
of an Indian company and not transfer of shares of a 
Singapore company. exemption from capital gains tax on 
sale of shares of a company not resident in India was 
never intended under the original or the amended dtaa 
between India and mauritius.

AAR No. 1555 to 1564 of 2013
A to J, In Re

Explanations 6 and 7 to section 9(1)(i) of the 

act – Indirect transfer tests of 50% threshold 
of ‘substantial value’ (Explanation 6) and small 
shareholder (Explanation 7) are to be applied 
retrospectively

FaCTS
In F.y. 2013-14, applicant 1 (buyer, a jersey-based 
company) and applicant 2 (sellers / shareholders based 
in the uS, uK, hong Kong and Cayman Islands) entered 
into a transaction for sale of 100% shares of a British 
Virgin Islands-based company (BVI Co). Individually, 
each seller had less than 5% shareholding in BVI Co.

BVI Co was a multinational company and had subsidiaries 
across the globe. It indirectly held 100% shares in an 
Indian company (I Co) through a mauritian company (mau 
Co). the sellers submitted the valuation report of the 
shares of BVI Co, as per which the value derived directly 
or indirectly from assets located in India was 26.38%. 
the applicants approached aar in december, 2013 with 
respect to taxability arising in India as regards the transfer 
of the shares of BVI Co.

Indirect transfer provisions were introduced in the act 
in 2012. these were amended in 2015 by introducing 
explanation 6 and explanation 7 to section 9(1)(i). the 
amended provisions provided the following benchmarks:
u 50% value threshold to ascertain substantial value 
of foreign shares or interest, from assets in India (50% 
threshold).
u Proportionate tax (i.e., to the extent of value of assets 
in India).
u Indirect provisions not to apply to shareholders having 
less than 5% shareholding, or voting power, or interest in 
foreign company or entity, if they have not participated 
in management and control during the 12-month period 
preceding the date of transfer (small shareholder 
exemption).

the question before the aar was whether amendments 
made in 2015 could be applied to a transaction 
retrospectively?

HelD
u From 2012 to 2015, the term ‘substantially’ was 
statutorily not defined, though it was interpreted by the 
high Court1  and the aar2. Both rulings held that the term 

12 1 DIT vs. Copal Research Ltd., Mauritius [2014] 49 taxmann.com 125 (Delhi)
2 GEA Refrigeration Technologies GmbH, In re [2018] 89 taxmann.com 220 (AAR 

- New Delhi)
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‘substantially’ would only include a case where shares 
of a foreign company derived at least 50% of their value 
from assets in India.
u the provision inserted in 2015 begins with the 
expression ‘for the purposes of this clause, it is hereby 
declared...’. relying on the principles of statutory 
interpretation dealing with declaratory states3, aar held 
that declaratory or curative amendments made ‘to explain’ 
an earlier provision of law should be given retrospective 
effect.

u explanation 6 pertaining to 50% threshold is 
clarificatory in nature. Similarly, Explanation 7 pertaining 
to small shareholder exemption is inserted to address 
genuine concerns of small shareholders. hence, both 
should apply retrospectively to give a true meaning and 
make the indirect provisions workable.

the aar concluded on principles and did not adjudicate 
on valuation. It held that tax authorities could scrutinise 
the valuation report to ascertain whether it met the 
50% threshold and satisfied the conditions of small 
shareholders exemption. 3 Principles of Statutory Interpretation by Justice G.P. Singh (Sixth Edition 1996)
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Golden Times Services Pvt. Ltd. vs. Dy. CIT
[2020] 422 ITR 102 (Del.)
Date of order: 13th January, 2020
A.Y.: 2006-07

Appeal to Appellate Tribunal – Duty of Tribunal 
to decide appeal on merits – Rule 24 of ITAT  
Rules, 1963

Rectification of mistakes – Section 254 of ITA, 1961 
– Order of Tribunal dismissing appeal ex parte 
for non-prosecution – Rejection of application 
for recall on ground of limitation – Not justified 
– Assessee granted liberty to apply for recall of 
order; A.Y. 2006-07

the relevant year is the a.y. 2006-07. In an appeal 
before the Income-tax appellate tribunal, the petitioner 
company had challenged the addition of rs. 19,00,000 
which was confirmed by the Commissioner (Appeals). 
The appeal was filed on 11th december, 2014 and was 
heard on 30th august, 2016. the appeal was dismissed 
by an order dated 18th october, 2016. In the said order, 
the tribunal, while noting that no one was present on 
behalf of the assessee at the time of hearing, proceeded 
to dispose of the appeal, observing that notice was 
sent to the assessee on 15th july, 2016 at the address 
mentioned in the memo of appeal but despite that the 
assessee remained unrepresented. It was further noted 
that the notice had come back unserved with a report that 
the property was locked for quite some time. It was also 
noted that the earlier notice, sent on 1st june, 2016 on the 
same address of the assessee, had also been received 
back unserved with similar comments. the tribunal, thus, 
held that the assessee was presumably not serious in 
pursuing the appeal and dismissed the same in limine. 
at the same time, the assessee was granted liberty to 
approach the Income-tax appellate tribunal for a recall 
of the order if it was able to show a reasonable cause for 
non-appearance. thus, there was no adjudication on the 
merits of the appeal.

on 8th February, 2018 when an inquiry was made about 
the status of the appeal, the petitioner came to know 
that the appeal had been dismissed ex parte for non-
prosecution. thereafter, on 8th march, 2018 an application 
was filed for recall of the order dated 18th october, 2016. 
The petitioner filed the application giving the grounds for 
non-appearance, with an explanation that the absence 
was beyond its control. however, the application was 
dismissed by an order dated 30th august, 2019 on the 
ground that the same is barred by limitation u/s 254(2) 
of the act.

The petitioner filed a writ petition and challenged the 
order of the tribunal. the delhi high Court allowed the 
writ petition and held as under:

‘i) rule 24 of the Income-tax (appellate tribunal) rules, 
1963 mandates the appellate tribunal to decide the 
appeal on its merits. It is the duty and obligation of the 
appellate tribunal to dispose of the appeal on merits after 
giving both the parties an opportunity of being heard. no 
limitation is provided in rule 24 of the rules.

ii) Section 254(2) of the Income-tax act, 1961 refers 
to suo motu exercise of the power of rectification by 
the appellate tribunal, whereas the second part refers 
to rectification and amendment on an application being 
made by the Assessing Officer or the assessee pointing 
out the mistake apparent from the record. Section 254(2) 
was amended by the Finance act, 2016 with effect from 
1st june, 2016 and the words "four years from the date of 
the order" were substituted by "six months from the end 
of the month in which the order was passed".

iii) Section 254(3) stipulates that the appellate tribunal 
shall send a copy of the order passed by it to the assessee 
and the Principal Commissioner. Further, rule 35 of 
the Income-tax (appellate tribunal) rules, 1963 also 
requires that the orders are required to be communicated 
to the parties. the section and the rule mandate the 
communication of the order to the parties. thus, the date 
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of communication or knowledge, actual or constructive, of 
the orders sought to be rectified or amended u/s 254(2) 
of the act becomes critical and determinative for the 
commencement of the period of limitation.

iv) the appeal had been dismissed ex parte for non-
prosecution. at the same time, the assessee was granted 
liberty to approach the appellate tribunal for recall of the 
order if it was able to show a reasonable cause for non-
appearance. thus, there was no adjudication on the merits 
of the appeal. the dismissal of the application for recall of 
the order on the ground of limitation was not valid.

v) the course adopted by the appellate tribunal at 
the first instance, by dismissing the appeal for non-
prosecution, and then compounding the same by refusing 
to entertain the application for recall of the order, cannot 
be sustained. We, therefore have no hesitation in 
quashing the impugned order. accordingly, the present 
petition is allowed. the order dated 30th august, 2019 is 
quashed and the matter is remanded back to the Income-
tax appellate tribunal with a direction that they shall hear 
and dispose of I.t.a. no. 6739/del/2014 on merits.’

Principal CIT vs. Gujarat Narmada Valley 
Fertilizer and Chemicals Ltd.
[2020] 422 ITR 164 (Guj.)
Date of order: 16th July, 2019
A.Y.: 2010-11

Business expenditure – Section 37 of ITA, 1961 – 
General principles – Donations made by company 
under corporate social responsibility – Deductible 
u/s 37; A.Y. 2010-11

the assessee was engaged in the business of 
manufacturing, sale and trading of chemical fertilizers 
and chemical industrial products. the company was also 
engaged in the business of information and technology. 
For the a.y. 2010-11 the assessee claimed expenditure 
of rs. 17,50,36,756 u/s 37(1). Such claim was put 
forward in fulfilment of its corporate social obligation 
and responsibility. the a.o. disallowed the claim. the 
appellate tribunal relied on its order passed for a.y. 
2009-10 and took the view that the assessee was entitled 
to claim deduction towards the expenditure incurred for 
discharging its corporate social responsibility u/s 37(1).

on appeal by the revenue, the Gujarat high Court upheld 
the decision of the tribunal and held as under:

‘the word “business” used in section 37(1) in association 
with the expression “for the purposes of” is a word of wide 
connotation. In the context of a taxing statute, the word 
“business” would signify an organised and continuous 
course of commercial activity, which is carried on with the 
end in view of making or earning profits. Under section 
37(1), therefore, the connection has to be established 
between the expenditure incurred and the activity 
undertaken by the assessee with such object. the concept 
of business is not static. It has evolved over a period of 
time to include within its fold the concrete expression of 
care and concern for society at large and the people of 
the locality in which the business is located in particular. 
It is not open to the Court to go behind the commercial 
expediency which has to be determined from the point of 
view of a businessman.

the test of commercial expediency cannot be reduced 
to a ritualistic formula, nor can it be put in a water-tight 
compartment. as long as the expenses are incurred 
wholly and exclusively for the purpose of earning income 
from the business or profession, merely because some of 
these expenses are incurred voluntarily, i.e., without there 
being any legal or contractual obligation to incur them, 
those expenses do not cease to be deductible in nature.

explanation 2 to section 37(1) comes into play with effect 
from 1st april, 2015. this disallowance is restricted to the 
expenses incurred by the assessee under a statutory 
obligation u/s 135 of the Companies act, 2013, and there 
is thus now a line of demarcation between expenses 
incurred by the assessee on discharging corporate social 
responsibility under such a statutory obligation and under a 
voluntary assumption of responsibility. as for the former, the 
disallowance under explanation 2 to section 37(1) comes 
into play, but for the latter there is no such disabling provision 
as long as the expenses, even in discharge of corporate 
social responsibility on voluntary basis, can be said to be 
“wholly and exclusively for the purposes of business”.

the assessee company was a polluting company. the 
assessee company was conscious of its social obligations 
towards society at large. the assessee company was a 
Government undertaking and, therefore, obliged to ensure 
fulfilment of all the protective principles of State policy as 
enshrined in the Constitution of India. the moneys had been 
spent for various purposes and could not be regarded as 
outside the ambit of the business concerns of the assessee. 
the order passed by the appellate tribunal was just and 
proper and needed no interference in the present appeal.’

28
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CIT vs. S.M. Anand
[2020] 422 ITR 209 (Kar.)
Date of order: 23rd August, 2019
A.Y.: 2005-06

business expenditure – Disallowance u/s 40(a)(ia) 
of ITA, 1961 – Amounts not deductible – payments 
liable to deduction of tax at source – Failure to 
deduct tax at source – law applicable – effect of 
amendment of section 40(a)(ia) with effect from 1st 
April, 2013 providing for cases where recipient has 
declared income in question and paid tax thereon 
– Amendment retrospective – Non-deduction 
of tax at source not causing loss to Revenue – 
Disallowance not applicable; A.Y. 2005-06

In the appeal by the revenue, the following question of 
law was raised:

‘Whether the second proviso to section 40(a)(ia) of the 
Act inserted by the Finance Act, 2012 is clarificatory 
and retrospective in nature and cancellation of the 
disallowance u/s 40(a)(ia) by the Tribunal is justifiable 
where the recipient of the amount has already discharged 
his tax liability therein?’

the Karnataka high Court held as under:

‘i) the scheme of section 40(a)(ia) of the Income-tax act, 
1961 is aimed at ensuring that an expenditure should not 
be allowed as deduction in the hands of an assessee in a 
situation in which income embedded in such expenditure 
has remained untaxed due to tax withholding lapses by 
the assessee. It is not a penalty for tax withholding lapse 
but a sort of compensatory deduction restriction for an 
income going untaxed due to tax withholding lapse. the 
penalty for tax withholding lapse per se is separately 
provided for in section 271C and section 40(a)(ia) 
does not add to it. the provisions of section 40(a)(ia), 
as they existed prior to insertion of the second proviso 
thereto, went much beyond the obvious intentions of the 
lawmakers and created undue hardships even in cases in 
which the assessee’s tax withholding lapses did not result 
in any loss to the exchequer.

ii) In order to cure these shortcomings of the provision, 
and thus obviate the unintended hardships, an 
amendment in law was made. In view of the well-settled 
legal position to the effect that a curative amendment 
to avoid unintended consequences is to be treated as 
retrospective in nature even though it may not state so 

specifically, the insertion of the second proviso must be 
given retrospective effect from the point of time when the 
related legal provision was introduced. the insertion of 
the second proviso to section 40(a)(ia) is declaratory and 
curative in nature and it has retrospective effect from 1st 
april, 2005, being the date from which sub-clause (ia) 
of section 40(a) was inserted by the Finance (no. 2)  
act, 2004.

iii) It was not disputed that the payments made by the 
assessee to the sub-contractors had been offered to tax 
in their respective returns of income, uncontroverted by 
the authorities. there was no actual loss of revenue. 
hence, section 40(a)(ia) was not applicable.

iv) accordingly, we answer the substantial question of 
law against the revenue and in favour of the assessee.’

Bashyam Constructions P. Ltd. vs. Dy. CIT
[2020] 422 ITR 346 (Mad.)
Date of order: 30th January, 2019
A.Y.: 2010-11

Deduction u/s 80-Ib(10) of ITA, 1961 – housing 
projects – Scope of section 80-IB(10) – Not 
necessary that developer should be owner of land 
– joint venture agreement showing assessee was 
developer – Assessee entitled to special deduction 
u/s 80-Ib(10); A.Y. 2010-11

a claim for deduction u/s 80-IB(10) of the Income-tax act, 
1961 was allowed by the Commissioner (appeals) but 
denied by the tribunal. the reason assigned by the tribunal 
for reversing the order passed by the Commissioner 
(appeals) was that the assessee could not be considered 
a developer of the housing project, as a joint venture would 
happen only when the owner, that is, the assessee, treated 
the land as stock-in-trade in its books of accounts.

The Madras High Court allowed the appeal filed by the 
assessee and held as under:

‘i) a plain reading of section 80-IB(10) of the Income-
tax act, 1961 makes it clear that deduction is available 
in a case where an undertaking develops and builds a 
housing project. the section clearly draws a distinction 
between “developing” and “building”. the provision does 
not require that the ownership of land must vest in the 
developer for it to qualify for such deduction.

ii) the joint venture agreement clearly showed that the 
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assessee was the developer and eta was the builder and 
mutual rights and obligations were inextricably linked with 
each other and undoubtedly, the project was a housing 
project. therefore, the assessee would be entitled to 
claim deduction u/s 80-IB(10).’

K. Vijaya Kumar vs. Principal CIT
[2020] 422 ITR 304 (Mad.)
Date of order: 26th February, 2020
A.Y.: 2010-11

exemption u/s 10(17A) of ITA, 1961 – Award for 
meritorious service in public interest – Scope of 
section 10(17A) – Approval of State Government 
or Central Government – Formal approval not 
mandatory – Approval may be implied; A.Y. 2010-11

the petitioner has had a distinguished career in the Indian 
Police Service and is at present engaged as a senior 
security adviser to the union home ministry. In the course 
of his service, he had been appointed as the Chief of the 
Special task Force (StF) leading ‘operation Cocoon’ 
against forest brigand Veerappan, leading to Veerappan's 
fatal encounter on 18th october, 2004. In recognition of 
the special and commendable services of the StF, the 
Government of tamil nadu had issued G.o. ms. no. 364, 
housing and urban development department, dated 28th 
october, 2004 instituting an award in national interest to 
StF personnel for the valuable services rendered by them 
as part of the team. Pursuant thereto, the petitioner had 
received a cash award of rs. 1,08,43,000 in the F.y. 2009-
10, relevant to a.y. 2010-11. this amount was sought to 
be assessed as income by the Commissioner u/s 263 of 
the Income-tax act, 1961 for which the assessee claimed 
exemption u/s 10(17a). the Commissioner directed the 
a.o. to allow the claim of exemption u/s 10(17a) only 
if the assessee was able to produce an order granting 
approval of exemption by the Government of India u/s 
10(17a)(ii).

The assessee filed a writ petition and challenged the order 
of the Commissioner. the madras high Court allowed the 
writ petition and held as under:

‘i) the object of section 10(17a) of the Income-tax act, 
1961 is to reward an individual who has been recognised 
by the Centre or the State for rendition of services in public 
interest. While clause (i) of section 10(17a) is concerned 
with an award whether in cash or in kind, instituted in 
public interest by the Central or any State Government or 
instituted by any other body and approved by the Central 

Government in this behalf, clause (ii) refers to a reward 
by the Central or a State Government for such purposes 
as may be approved by the Central Government in this 
behalf in public interest.

ii) No specification or prescription has been set out in 
terms of how the approval is to be styled or even whether 
a formal written approval is required. nowhere in the rules 
or forms is there reference to a format of approval to be 
issued in this regard. that apart, one should interpret 
the provision and its application in a purposive manner 
bearing in mind the spirit and object for which it has 
been enacted. It is clear that the object of such a reward 
is by way of recognition by the State of an individual’s 
efforts in protecting public interest and serving society in 
a significant manner. Thus, the reference to “approval” in 
section 10(17a) does not only connote a paper conveying 
approval and bearing the stamp and seal of the Central 
Government, but any material available in the public 
domain indicating recognition for such services rendered 
in public interest.

iii) the assessee had been recognised by the Central 
Government on several occasions for meritorious and 
distinguished services and from the information available 
in the public domain, it could be seen that he was awarded 
the jammu and Kashmir medal, Counter Insurgency 
medal, Police medal for meritorious Service (1993) and 
the President’s Police medal for distinguished Service 
(1999). Specifically for his role in nabbing Veerapan, he 
was awarded the President’s Police medal for Gallantry 
on the eve of Independence day, 2005. the assessee 
was entitled to exemption on the awards received from 
the State Government. the writ petition is allowed.’

CIT vs. Lakshmi Machine Works Ltd.
[2020] 422 ITR 235 (Mad.)
Date of order: 13th February, 2019
A.Y.: 2004-05

Loss – Set-off of – Sections 72(2), 72A and 263 
of ITA, 1961 and sections 18 and 32(2) of SICA, 
1985 – Amalgamation of companies – Provision 
for carry forward by amalgamated company of 
accumulated loss and unabsorbed depreciation of 
amalgamating company – Sick industrial company 
– Sanction of scheme by Board for Industrial and 
Financial Reconstruction implies that requirements 
of section 72(2) satisfied; A.Y. 2004-05

two spinning units of a company amalgamated with the 
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assessee under a rehabilitation scheme under the Sick 
Industrial Companies (Special Provisions) act, 1985 
by an order of sanction by the Board for Industrial and 
Financial reconstruction. the assessee claimed the 
carried forward loss u/s 72a of the Income-tax act, 1961 in 
its return. the a.o. issued notices under sections 142(1) 
and 143(2) of the 1961 act and required the assessee to 
show compliance with the conditions laid down u/s 72a. 
the assessee submitted that it was entitled to the claim 
for carry forward of loss u/s 72a by virtue of the scheme 
having been sanctioned by the Board for Industrial and 
Financial reconstruction which took into account the 
provisions of that section as well. the a.o. agreed with 
the view of the assessee and allowed the claim in his 
order u/s 143(3). But the Commissioner was of the view 
that there was no application of mind by the a.o. while he 
allowed the claim made by the assessee u/s 72a and that 
there were no reasons in support thereof. accordingly, he 
passed a revision order u/s 263 of the 1961 act.

the tribunal held that the very fact that the Board for 
Industrial and Financial reconstruction had sanctioned 
the scheme was sufficient and no further compliance was 
called for in regard to the conditions set out u/s 72a as the 
provisions of the 1985 act overrode those of the 1961 act, 
and confirmed the order of the A.O. allowing the claim of 
the assessee for the carry forward of loss. accordingly, 
the tribunal set aside the order of the Commissioner 
passed u/s 263.

on appeal by the revenue, the madras high Court upheld 
the decision of the tribunal and held as under:

‘i) The financial viability or otherwise of the amalgamating 
company has to be determined first in order to attract the 
provisions of section 72a of the Income-tax act, 1961. 
after the enactment of the Sick Industrial Companies 
(Special Provisions) act, 1985 and the constitution of the 
Board for Industrial and Financial reconstruction, the 
question of sickness or robust health of the entity is to 
be determined by the Board. It is only when the Board 
is satisfied that it would have entertained applications 
for revival, sanctioning an appropriate scheme for 
rehabilitation. thus, a sanction by the Board for the 
scheme of amalgamation implies that the requirements of 
section 72a have been met.

ii) the view taken by the a.o. to the effect that the claim 
of the assessee u/s 72a of the 1961 act was liable to be 
allowed in the light of the provisions of section 32(2) of the 
1985 act and its interpretation by the Supreme Court was 

the correct one. Section 263 of the 1961 act empowered 
the Commissioner to revise an order of assessment if it was 
erroneous or prejudicial to the interests of the revenue. 
Both conditions were to be satisfied concurrently. The 
action of the a.o. though prejudicial, could hardly be 
termed “erroneous” insofar as the a.o. had followed the 
dictum laid down by the Supreme Court in the case of 
Indian Shaving Products Ltd. vs. BIFR [1996] 218 ITR 
140 (SC). thus, in the absence of concurrent satisfaction 
of the two conditions u/s 263 of the 1961 act, the action 
of the Commissioner was contrary to the statute and was 
therefore to be set aside.

iii) The appeal filed by the Revenue is dismissed. The 
substantial question of law is answered in favour of the 
assessee and against the revenue.’

Principal CIT vs. JSW Steel Ltd.
[2020] 422 ITR 71 (Bom.) 
Date of order: 5th February, 2020
A.Y.: 2008-09

Search and seizure – Assessment u/s 153A of ITA, 
1961 – Scope of section 153A – Assessee can raise 
new claims for deduction in return filed u/s 153A; 
A.Y. 2008-09

the assessee is a widely-held public limited company 
engaged in various activities including production of 
sponge iron, galvanised sheets and cold-rolled coils 
through its steel plants located at dolve and Kalmeshwar 
in maharashtra. For the a.y. 2008-09, the assessee had 
filed return of income on 30th September, 2008 under the 
provisions of section 139(1) of the Income-tax act, 1961, 
declaring loss at rs. 104,17,70,752. the assessee's 
case was selected for scrutiny and notice u/s 143(2) was 
issued on 3rd September, 2009. during the pendency of 
the assessment proceedings, a search was conducted u/s 
132 of the act on the ISPat group of companies on 30th 
november, 2010. Following the search, notice u/s 153a was 
issued. In response, the assessee filed return of income 
declaring total loss at rs. 419,48,90,102 on 29th march, 
2012. In this return of income, the assessee made a new 
claim for treating gain on prepayment of deferred value 
added tax / sales tax on the net present value (nPV) basis 
for an amount of rs. 318,10,93,993 as ‘capital receipt’. 
this new / fresh claim of the assessee was disallowed by 
the A.O. while finalising the assessment u/s 143(3) read 
with section 153a. the primary question that arose before 
the a.o. was whether the claim which was not made in the 
earlier original return of income filed u/s 139(1) could be 
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considered in the subsequent return filed by the assessee 
in pursuance of notice u/s 153a? the a.o. held that the 
assessee could not raise a new claim in the return filed u/s 
153a which was not raised in the original return of income 
filed u/s 139(1). Thereafter, the claim was disallowed and 
was treated as ‘revenue receipt’.

the tribunal allowed the assessee’s claim.

on appeal by the revenue, the Bombay high Court 
upheld the decision of the tribunal and held as under:

‘i) Section 153a of the Income-tax act, 1961 provides 
for the procedure for assessment in search cases. the 
section starts with a non-obstante clause stating that it is 
notwithstanding anything contained in sections 147, 148 
and 149. Further, clause (a) of section 153a(1) provides 
for issuance of notice to the persons in respect of whom 
search was conducted u/s 132 to furnish a return of income. 
however, the second proviso to section 153a makes it 
clear that assessment relating to any assessment year 
filed within a period of the six assessment years pending 

on the date of search u/s 132 of the act shall abate.

ii) thus, if on the date of initiation of search u/s 132 any 
assessment proceeding relating to any assessment year 
falling within the period of the six assessment years is 
pending, it shall stand abated and the assessing authority 
cannot proceed with such pending assessment after 
initiation of search u/s 132. the crucial expression is 
"abate". to "abate", as applied to an action, is to cease, 
terminate, or come to an end prematurely. once the 
assessment abates, the original return which had been 
filed loses its originality and the subsequent return filed 
u/s 153a takes the place of the original return. In such 
a case, the return of income filed u/s 153A(1) would be 
construed to be one filed u/s 139(1) and the provisions of 
the act shall apply to it accordingly.

iii) If that be the position, all legitimate claims would be 
open to the assessee to raise in the return of income filed 
u/s 153a(1). It is open for the assessee to lodge a new 
claim in a proceeding u/s 153a(1) which was not claimed 
in his regular return of income.’

AjAY R. SINGh 
advocate

pART b Iunreported decisions

Ventura Textiles Ltd. vs. CIT - Mumbai-11 [ITA 
No. 958 of 2017
Date of order: 12th June, 2020
(Bombay High Court)

[Appellate Tribunal in I.T.A. No. 5535/Mum/2014; 
Date of order: 11th january, 2017; A.Y.: 2003-04; 
Bench ‘F’ Mum.]

Appeal u/s 260A – penalty u/s 271(1)(c) – The 
question relating to non-striking off of the 
inapplicable portion in the section 271(1)(c) show 
cause notice goes to the root of the lis and is a 
jurisdictional issue – Issue can be raised first time 
before high Court – penalty cannot be imposed for 
alleged breach of one limb of section 271(1)(c) of 
the Act while proceedings are initiated for breach of 
the other limb of section 271(1)(c) – penalty deleted

the issue involved in the above appeal related to the 
imposition of penalty of rs. 22,08,860 u/s 271(1)(c) of 
the act by the a.o. on account of disallowance of rs. 
62,47,460 claimed as a deduction u/s 36(i)(vii) on account 

of bad debt and subsequently claimed as a deduction u/s 
37 as expenditure expended wholly and exclusively for 
the purpose of business.

The assessee company filed its ROI declaring total 
loss at rs. 4,66,68,740 for a.y. 2003-04. during the 
assessment proceedings, it was found amongst other 
things that the assessee had debited rs. 62,47,460 under 
the head 'selling and distribution expenses' and claimed 
it as bad debt in the books of accounts, thus claiming it 
as a deduction u/s 36(1)(vii). Subsequently it was found 
that the aforesaid amount was paid to m/s jCt ltd. as 
compensation for the supply of inferior quality of goods. 
thus, the a.o. held that the amount of rs. 62,47,460 
claimed as bad debt was not actually a debt and therefore 
it was not allowable as a deduction u/s 36(1)(vii). the a.o. 
further held that the said claim was also not admissible 
even u/s 37(1), with the observation that payment made to 
m/s jCt ltd. was not wholly and exclusively for business 
purposes but for extraneous considerations. In view 
thereof, the assessee's claim was rejected. the a.o. 
initiated penalty proceedings u/s 271(1)(c) of the act for 
furnishing inaccurate particulars of income.

7
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the a.o. issued notice u/s 274 r/w/s 271 on the same 
day, i.e., on 28th February, 2006, to the assessee to show 
cause as to why an order imposing penalty should not be 
made u/s 271. It may, however, be mentioned that in the 
pertinent portion of the notice the a.o. did not strike off 
the inapplicable portion.

the assessee had challenged the disallowance of bad 
debt along with other disallowances in the assessment 
order by filing an appeal before the CIT(A) who, by an order 
dated 14th November, 2012, confirmed the disallowance 
of bad debt while deleting other disallowances.

In the penalty proceedings, the a.o. took the view that 
the assessee's claim was not actually bad debt but 
represented payment made to m/s jCt ltd. which was 
also not incurred wholly and exclusively for the purposes 
of business. thus, by the order dated 14th February, 
2014, the a.o. held that by making an improper and 
unsubstantiated claim of bad debt of rs. 62,47,460, the 
assessee had wilfully reduced its incidence of taxation, 
thereby concealing its income as well as furnishing 
inaccurate particulars of income. therefore, the a.o. 
imposed the minimum penalty quantified at Rs. 24,99,200 
which included penalty on another disallowance.

the CIt(a) deleted the penalty on the other disallowance. 
regarding the penalty levied on rs. 62,47,460 claimed 
as bad debt in the assessment proceedings, the CIt(a) 
held that the assessee had made a wrong claim by 
submitting inaccurate particulars of income by claiming 
bad debt which was not actually a debt and also not an 
expenditure allowable u/s 37(1). thus, it was held that 
the assessee had wilfully submitted inaccurate particulars 
of income which had resulted in concealment. therefore, 
the penalty amount of rs. 62,47,460 levied was upheld.

the tribunal upheld the order of the CIt(a) and rejected 
the appeal of the assessee. according to the tribunal, 
it was rightly held by the CIt(a) that the assessee had 
made a wrong claim by submitting inaccurate particulars 
of income by claiming a bad debt which was not actually 
a debt and also not an expenditure allowable u/s 37(1). 
Therefore, the finding recorded by the CIT(A) that the 
assessee had wilfully submitted inaccurate particulars of 
income which had resulted in concealment was affirmed.

Before the High Court the first contention was raising a 
question of law for the first time before the High Court 
though it had not been raised before the lower authorities; 
the Court referred to a series of decisions, including of 

the Supreme Court in Jhabua Power Limited (2013) 
37 Taxmann.com 162 (SC) and of the Bombay high 
Court in Ashish Estates & Properties (P) Ltd. (2018) 
96 Taxmann.com 305 (Bom.) wherein it is observed that 
it would not preclude the high Court from entertaining an 
appeal on an issue of jurisdiction even if the same was 
not raised before the tribunal.

the Court further noted and analysed the two limbs of 
section 271(1)(c) of the act and also the fact that the 
two limbs, i.e., concealment of particulars of income 
and furnishing inaccurate particulars of income, carry 
different connotations. the Court further noted that the 
a.o. must indicate in the notice for which of the two limbs 
he proposes to impose the penalty and for this the notice 
has to be appropriately marked. If in the printed format 
of the notice the inapplicable portion is not struck off, 
thus not indicating for which limb the penalty is proposed 
to be imposed, it would lead to an inference as to non-
application of mind.

therefore, the question relating to non-striking off of the 
inapplicable portion in the show cause notice which is in 
printed format, thereby not indicating therein as to under 
which limb of section 271(1)(c) the penalty was proposed 
to be imposed, i.e., whether for concealing the particulars 
of income or for furnishing inaccurate particulars of such 
income, would go to the root of the lis. therefore, it would 
be a jurisdictional issue. Being a jurisdictional issue, 
it can be raised before the High Court for the first time 
and adjudicated upon even if it was not raised before the 
tribunal.

the hon. Court relied on decisions of SSA's Emerald 
Meadows (2016) 73 Taxmann.com 241 (Karnataka); 
Manjunath Cotton & Ginning Factory 359 ITR 565 
(Kar.); and Samson Pernchery (2017) 98 CCH 39 
(Bom.) wherein the issue was examined, i.e. the question 
as to justification of the Tribunal in deleting the penalty 
levied u/s 271(1)(c). It was noted that the notice issued 
u/s 274 was in a standard proforma without having struck 
off the irrelevant clauses therein, leading to an inference 
as to non-application of mind.

a similar view had been taken in Goa Coastal Resorts & 
Recreation Pvt. Ltd. (2019) 106 CCH 0183 (Bom.); New 
Era Sova Mine (2019) SCC OnLine Bom. 1032; as well 
as Shri Hafeez S. Contractor (ITA Nos.796 and 872 of 
2016 decided on 11th December, 2018).

on the facts of the present case, the Court noticed that 
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the statutory show cause notice u/s 274 r/w/s 271 of the 
act proposing to impose penalty was issued on the same 
day when the assessment order was passed, i.e., on 
28th February, 2006. the said notice was in printed form. 
though at the bottom of the notice it was mentioned 'delete 
inappropriate words and paragraphs', unfortunately, the 
a.o. omitted to strike off the inapplicable portion in the 
notice. Such omission certainly reflects a mechanical 
approach and non-application of mind on the part of  
the a.o. however, the moot question is whether the 
assessee had notice as to why penalty was sought to be 
imposed on it?

the Court observed that in the present case, the 
assessment order and the show cause notice were 
both issued on the same date, i.e., on 28th February, 
2006, and if they are read in conjunction, a view can 
reasonably be taken that notwithstanding the defective 
notice, the assessee was fully aware of the reason as 
to why the a.o. sought to impose penalty. It was quite 
clear that the penalty proceedings were initiated for 
breach of the second limb of section 271(1)(c), i.e., for 
furnishing inaccurate particulars of income. the purpose 
of a notice is to make the noticee aware of the ground(s) 
of notice. In the present case, it would be too technical 
and pedantic to take the view that because in the printed 
notice the inapplicable portion was not struck off, the 
order of penalty should be set aside even though in the 
assessment order it was clearly mentioned that penalty 
proceedings u/s 271(1)(c) had been initiated separately 
for furnishing inaccurate particulars of income. therefore, 
this contention urged by the appellant / assessee was 
rejected.

having held so, the Court went on to examine whether 
in the return of income the assessee had furnished 
inaccurate particulars. as already discussed above, for the 
imposition of penalty u/s 271(1)(c) either concealment of 
particulars of income or furnishing inaccurate particulars 
of such income are the sine qua non. In the instant case, 
the penalty proceedings u/s 271(1)(c) were initiated on 
the ground that the assessee had furnished inaccurate 
particulars of income.

the Court observed that in the assessment proceedings 
the explanation of the assessee was not accepted by 
the a.o. by holding that the subsequent payment made 
to m/s jCt ltd. would not be covered by section 36(1)
(vii) since the amount claimed as bad debt was actually 
not a debt. thereafter, the a.o. examined whether such 
payment would be covered u/s 37(1) as per which an 

expenditure would be allowable as a deduction if it pertains 
to that particular year and has been incurred wholly and 
exclusively for the purpose of business. the a.o. held that 
the assessee's claim was not admissible even u/s 37(1) 
as the circumstances indicated that the payments were 
not made wholly and exclusively for business purposes. 
While disallowing the claim of the assessee, the a.o. took 
the view that since the assessee had furnished inaccurate 
particulars of income, penalty proceedings u/s 271(1)(c) 
were also initiated separately.

the Court noticed that in the statutory show cause 
notice the a.o. did not indicate as to whether penalty 
was sought to be imposed for concealment of income or 
for furnishing inaccurate particulars of income, although 
in the assessment order it was mentioned that penalty 
proceedings were initiated for furnishing inaccurate 
particulars of income. In the order of penalty, the a.o. 
held that the assessee had concealed its income as well 
as furnished inaccurate particulars of income.

But concealment of particulars of income was not the 
charge against the appellant, the charge was of furnishing 
inaccurate particulars of income. as discussed above, 
it is trite that penalty cannot be imposed for alleged 
breach of one limb of section 271(1)(c) while penalty 
proceedings are initiated for breach of the other limb of 
the same section. this has certainly vitiated the order of 
penalty. In the appeal, the CIt(a) took a curious view, that 
submission of inaccurate particulars of income resulted 
in concealment, thus upholding the order of penalty. 
This obfuscated view of the CIT(A) was affirmed by the 
tribunal.

While the charge against the assessee was of furnishing 
inaccurate particulars of income whereas the penalty was 
imposed additionally for concealment of income, the order 
of penalty as upheld by the lower appellate authorities 
could be justifiably interfered with, yet the Court went on 
to examine whether there was furnishing of inaccurate 
particulars of income by the assessee in the first place 
because that was the core charge against the assessee.

the Court referred to the decision of the Supreme Court 
in Reliance Petroproducts Pvt. Ltd. 322 ITR 158 (SC) 
wherein it was held that mere making of a claim which 
is not sustainable in law by itself would not amount to 
furnishing inaccurate particulars regarding the income of 
the assessee. therefore, such claim made in the return 
cannot amount to furnishing inaccurate particulars of 
income.
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the Court noted that this decision was followed by the 
Bombay high Court in CIT vs. M/s Mansukh Dyeing & 
Printing Mills, Income Tax Appeal No. 1133 of 2008, 
decided on 24th June, 2013. In CIT vs. DCM Ltd., 359 
ITR 101, the delhi high Court applied the said decision 
of the Supreme Court and further observed that law does 
not debar an assessee from making a claim which he 
believes is plausible and when he knows that it is going 
to be examined by the a.o. In such a case, a liberal 
view is required to be taken as necessarily the claim is 
bound to be carefully scrutinised both on facts and in law. 
threat of penalty cannot become a gag and / or haunt an 
assessee for making a claim which may be erroneous or 
wrong. again, in CIT vs. Shahabad Co-operative Sugar 
Mills Ltd., 322 ITR 73, the Punjab & haryana high Court 

held that the making of a wrong claim is not at par with 
concealment or giving of inaccurate information which 
may call for levy of penalty u/s 271(1)(c) of the act.

In view of the above, in the present case it is quite evident 
that the assessee had declared the full facts; the full 
factual matrix of facts was before the a.o. while passing 
the assessment order. It is another matter that the claim 
based on such facts was found to be inadmissible. this is 
not the same thing as furnishing inaccurate particulars of 
income as contemplated u/s 271(1)(c).

thus, on an overall consideration, the appeal was allowed 
and the order of penalty as affirmed by the appellate 
authorities was set aside. 
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between the shareholders and the company was in 
accordance with sections 391 to 393 of the Companies 
act and approved by the Court, the provisions of section 
115-Qa, 115-o or 2(22) of the Income-tax act were not 
applicable to its case.

however, the department took the view that the payments 
made to the shareholders under purchase of shares 
through the scheme of arrangements and compromise 
was a dividend within the meaning of section 2(22)
(d)/2(22)(a) of the act, requiring it to remit the taxes into 
the government account u/s 115-o of the act.

Since the assessee company had failed to remit the taxes 
within the stipulated period, it was 'deemed to be an 
assessee in default' u/s 115-Q of the act. therefore, it was 
required to remit the taxes (calculated @ 15% of the total 
payments of rs. 19,415,62,77,269 to the shareholders 
and surcharge, etc. as per the act) along with the interest 
payable u/s 115-P.

the said communication dated 22nd march, 2018 was 
received by the assessee on or about the 26th of march, 
2018 and soon thereafter its bank accounts were attached 
by the department.

In the meantime, an application was preferred by the 
assessee on 20th march, 2018 before the authority for 
advance ruling (aar) u/s 245Q seeking a ruling on the 
issue whether the assessee was liable to pay tax on the 
buy-back of its shares u/s 115Qa or section 115-o or any 
other provision of the act.

the assessee challenged the communication dated 22nd 

March, 2018 by filing a writ petition in the High Court, 
submitting inter alia that while the issue was pending 
before the aar u/s 245Q, in view of the bar provided 
u/s 245rr of the act, the matter could not have been 
considered. It was also submitted that the assessee was 
never put to notice whether it would be liable u/s 115-o. 
It was further submitted that all the while the department 
was only soliciting information which the appellant had 

GlIMPSES oF SuPrEME CourT rulInGS

Cognizant Technology Solutions India Pvt. 
Limited vs. Deputy Commissioner of Income Tax
Civil Appeal No. 1992 of 2020 [Arising out of 
Special Leave Petition (Civil) No. 23705 of 2019]
Date of order: 4th March, 2020

Dividend – Whether payments made to the 
shareholders, under purchase of shares through 
the scheme of ‘arrangements and compromise’, 
was a dividend within the meaning of section 
2(22)(d)/2(22)(a) of the Act, requiring to remit the 
taxes into the government account u/s 115O – 
Communication merely a notice and not an order 
– Matter disposed of with directions

the assessee, who was engaged in the business of 
development of computer software and related services, 
approached the high Court in the Financial year 2016-17 
with a Scheme of arrangement and Compromise under 
sections 391 to 393 of the Companies act, 1956 to buy 
back its shares. the high Court sanctioned the scheme 
on 18th april, 2016 in Company Petition no. 102 of 2016, 
pursuant to which the assessee purchased 94,00,534 
shares at a price of rs. 20,297 per share from its four 
shareholders and made a total remittance of rs. 19,080 
crores approximately. according to the appellant, this 
buy-back of shares was effected in may, 2016.

Thereafter, the assessee made statutory filing under 
Form 15 Ca (under rule 37BB of the Income tax rules, 
1962) after obtaining requisite certificate from a Chartered 
accountant in Form 15CB furnishing details of remittances 
made to non-residents.

the assessee received a letter from the deputy 
Commissioner of Income tax, large taxpayer unit-1, 
Chennai in connection with non-payment of tax on the 
remittances made to the non-residents in F.y.s 2015-16 
and 2016-17.

according to the assessee, it was under the impression 
that since its scheme of arrangement and compromise 

9

kishOr kAriA 
Chartered accountant

Atul jAsAni
advocate



62 BomBay Chartered aCCountant Journal  july 2020

458 (2020) 52-a  BCaJ 

readily furnished and at no stage was the assessee put to 
notice that its liability would be determined in any manner.

the writ petition came up before a Single judge of the 
high Court on 3rd april, 2018 when he granted an order 
of interim stay of the impugned proceedings subject 
to the condition that the petitioner pays 15% of the tax 
demanded and furnishes a bank guarantee or security by 
way of fixed deposits for the remaining taxes (only) to be 
paid.

the Single judge by his decision dated 25th june, 2019 
dismissed the writ petition as not being maintainable 
and relegated the assessee to avail the remedy before 
the appellate authority under the act. however, during 
the course of his decision, the Single judge concluded 
that there was no need for issuance of any notice before 
making a demand u/s 115-o of the act and the notice 
issued on 21st november, 2017 calling for details where 
after meetings were convened, was quite adequate. he 
rejected the submission that there would be a bar in terms 
of section 245RR. The Single Judge did not find any merit 
in the contention that the shares purchased pursuant to 
the order of the Company Court could not be treated as 
dividend.

the assessee, being aggrieved, challenged the aforesaid 
view by filing a Writ Appeal. While discussing the issues 
that came up for consideration, the division Bench 
observed that the Single judge after having found the writ 
petition to be not maintainable, ought not to have gone 
into merits. as regards the nature of the communication 
dated 22nd march, 2018 and the maintainability of an 
appeal challenging the same, the division Bench noted 
the contention of the assessee that it was not known as to 
whether the impugned order dated 22nd march, 2018 was 
a show cause notice or final order. The Division Bench 
held that though there appeared to be some element of 
contradiction in the counter affidavit filed, the said order 
appeared to be a final one. Besides, the further action 
taken indicated that the order under challenge was a final 
one. If it was only a show cause notice, then there was 
no need to challenge it and instead the consequential 
freezing alone required to be questioned. the division 
Bench also held that the further question as to whether 
the order under challenge violated the principles of natural 
justice or requisite procedure contemplated under the 
act was a matter for consideration before the appellate 
authority. according to the division Bench, the learned 
Single judge had rightly observed that the appeal could 
be entertained and decided on merit.

the view taken by the division Bench of the high Court 
was challenged before the Supreme Court.

on the issue whether the communication dated 22nd 
march, 2018 was in the nature of determination of the 
liability, the Supreme Court heard both the parties at 
considerable length, at the end of which it was agreed 
by the learned advocate for the department that the 
communication dated 22nd march, 2018 could be treated 
as a show cause notice and the department permitted to 
conclude the issue within a reasonable time, provided the 
interim order passed by the Single judge of the high Court 
on 3rd april, 2018 was continued. the course suggested 
by the counsel for the department was acceptable to the 
senior counsel for the assessee.

In the peculiar facts and circumstances of the case, the 
Supreme Court while disposing of this appeal, directed 
as under:

(a)  the communication dated 22nd march, 2018 shall be 
treated as a show cause notice calling upon the assessee 
to respond with regard to the aspects adverted to in it;

(b)  the assessee shall be entitled to put in its reply and 
place such material, on which it seeks to place reliance, 
within ten days;

(c) the assessee shall thereafter be afforded oral hearing 
in the matter;

(d)  the matter shall thereafter be decided on merits by 
the authority concerned within two months;

(e)  Pending such consideration, as also till the period to 
prefer an appeal from the decision on merits is not over, 
the interim order passed by the Single judge of the high 
Court on 3rd April, 2018 and as affirmed by the Supreme 
Court vide its interim order dated 14th october, 2019, shall 
continue to be in operation; and

(f)  the amount of rs. 495,24,73,287 deposited towards 
payment of tax and the amount of rs. 2806,40,15,294 
which stands deposited and invested in the form of Fixed 
deposit receipts shall be subject to the decision to be 
taken by the authority concerned on merits, or to such 
directions as may be issued by the appellate authority.

However, the Supreme Court clarified that it had stated 
the facts of the case only by way of narration of events 
and explaining the chronology. It shall not be held to have 
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dealt with the merits or demerits of the rival contentions. 
the merits of the matter shall be gone into independently 
by the authorities concerned without being influenced in 
any way by any of the observations made by the high 
Court and the Supreme Court.

the Supreme Court disposed of the appeal in the 
aforesaid terms.

Rajasthan State Electricity Board, Jaipur vs. The 
Dy. Commissioner of Income Tax (Assessment) 
and Ors.
Civil Appeal No. 8590 of 2010
Date of order: 19th March, 2020

Additional tax – section 143(1-A) – For invoking 
the provisions of section 143(1-A) of the Act, 
the revenue must prove that the assessee has 
attempted to evade tax by establishing facts and 
circumstances from which a reasonable inference 
can be drawn that the assessee has, in fact, 
attempted to evade tax lawfully payable by it

The assessee, a Government Company as defined u/s 
617 of the Companies Act, 1956, filed its return on 30th 
december, 1991 for the a.y. 1991-92 showing a loss 
amounting to rs. (-)4,27,39,32,972. due to a bona fide 
mistake, the assessee claimed 100% depreciation of 
rs. 3,33,77,70,317 on the written down value of assets 
instead of 75% depreciation. under the un-amended 
section 32(2) of the Income tax act, 1961 the assessee 
was entitled to claim 100% depreciation. however, after 
the amendment the depreciation could only be 75%. the 
assessee supported the returns with provisional revenue 
account, balance sheet as on 31st march, 1991, details 
of gross fixed assets, computation chart and depreciation 
chart. no tax was payable on the said return by the 
assessee.

an intimation u/s 143(1)(a) dated 12th February, 
1992 was issued by the a.o. disallowing 25% of the 
depreciation, restricting it to 75%. additional tax u/s 
143(1-a) amounting to rs. 8,63,64,827 was demanded. 
The assessee filed an application u/s 154 dated 18th 

February, 1992 praying for rectification of the demand. 
The assessee also filed a petition u/s 264 against the 
demand of additional tax. In the petition it was stated 
that even after allowing only 75% of depreciation, the 
income of the assessee remained in loss to the extent of 
rs. 3,43,94,90,393. the assessee prayed for quashing 
the demand of additional tax.

The application filed u/s 154 was rejected by the A.O. 
on 28th February, 1992. the revision petition u/s 264 
came to be dismissed by the Commissioner of Income 
tax by his order dated 31st march, 1992. rejecting the 
revision petition, the Commissioner of Income tax held 
that whenever adjustment is made, additional tax has to 
be charged @ 20% of the tax payable on such 'excess 
amount'. the 'excess amount' refers to the increase in 
the income and by implication the reduction in loss where 
even after the addition there is negative income.

aggrieved by the order of the Commissioner of Income 
tax, a writ petition challenging the demand of additional 
tax which was reduced to an amount of rs. 7,67,68,717 
was filed by the assessee in the High Court. The learned 
Single judge vide judgment dated 19th january, 1993 
allowed the writ petition quashing the levy of additional 
tax u/s 143(1-a). the revenue was aggrieved by this 
judgment of the Single Judge and filed a Special Appeal 
which was allowed by the division Bench of the high Court 
vide its judgment dated 13th november, 2007 upholding 
the demand of additional tax. The assessee then filed an 
appeal before the Supreme Court.

after noting the relevant provisions and amendments 
thereto, the Supreme Court observed that the 
amendments brought by the Finance act, 1993 with 
retrospective effect, i.e., from 1st april, 1989, were fully 
attracted with regard to the assessment in question (for 
a.y. 1991-92). as per the substituted sub-section (1-
a), where the loss declared by an assessee has been 
reduced by reason of adjustments made under sub-
section (1)(a), the provisions of sub-section (1-a) would 
apply. the Supreme Court noted that the Commissioner 
of Income tax while rejecting the revision petition of the 
petitioner had taken the view that whenever adjustment 
is made, additional tax would be charged @ 20% of the 
tax payable on such excess amount. the excess amount 
refers to the increase in the income and by implication 
the reduction in loss where even after the addition there 
is negative income. according to the Court, whether there 
should be levy of additional tax in all circumstances and in 
cases where the loss is reduced, was the question to be 
answered in the present case.

the Court noted that by the taxation laws (amendment) 
act, 1991, a third proviso was inserted in section 32. 
Prior to the insertion of this proviso, the depreciation 
was not restricted to 75% of the amount calculated at 
the percentage on the written down value of such assets. 
The return was filed by the assessee on 31st december, 

10
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1991, prior to which date the taxation laws (amendment) 
act, 1991 had come into operation. It was due to a 
bona fide mistake and oversight that the assessee 
claimed 100% depreciation instead of 75%. the 100% 
depreciation of rs. 3,33,77,70,317 was claimed on the 
written down value of the assets; 25% depreciation was, 
thus, disallowed, restricting it to 75% and after reducing 
25% of the depreciation the loss remained to the extent 
of rs. (-)3,43,94,90,393. even after reduction of 25% 
depreciation the return of loss of the assessee remained in 
the negative. In claiming 100% depreciation the assessee 
claimed that there was no intention to evade tax and the 
said claim was only a bona fide mistake.

the Supreme Court noted that by the Finance act, 1993 
section 143(1-a) was substituted with retrospective effect 
from 1st april, 1989 seeking to cover cases of returned 
income as well as returned loss.

In Commissioner of Income Tax, Gauhati vs. Sati 
Oil Udyog Limited and Anr. (2015) 7 SCC 304, the 
Supreme Court noted that it had occasion to consider 
elaborately the provisions of section 143(1-a), its object 
and validity. there was a challenge to the retrospective 
nature of the provisions of section 143(1-a) as introduced 
by the Finance act, 1993. the Gauhati high Court had 
held that retrospective effect given to the amendment 
would be arbitrary and unreasonable. An appeal was filed 
by the revenue in this Court in which the Supreme Court 
had occasion to examine the Constitutional validity of the 
provisions. the Supreme Court in the above judgment had 
held that the object of section 143(1-a) was the prevention 
of evasion of tax. relying on its earlier judgment in K.P. 
Varghese vs. ITO, (1981) 4 SCC 173, the Court in the 
above case held that the provisions of section 143(1-a) 
should be made to apply only to tax evaders.

the Supreme Court observed that in the above case it 
upheld the Constitutional validity of section 143(1-a), 
subject to holding that the section can only be invoked 
where it is found on facts that the lesser amount stated in 
the return filed by the assessee is a result of an attempt to 
evade tax lawfully by the assessee.

according to the Supreme Court, applying the ratio of the 
above judgment in the present case, it needed to find out 
whether 100% depreciation as mentioned in the return 
filed by the assessee was a result of an attempt to evade 
tax lawfully payable.

the Supreme Court, from the facts, noted that even after 

disallowing 25% of the depreciation, the assessee in the 
return remained in loss and the 100% depreciation was 
claimed in the return due to a bona fide mistake. By the 
taxation laws (amendment) act, 1991 the depreciation 
in the case of a company was restricted to 75% which, 
due to oversight, was missed by the assessee while filing 
the return. the Commissioner of Income tax by deciding 
the revision petition had also not made any observation 
to the effect that the 100% depreciation claimed was with 
the intent to evade payment of tax lawfully payable by 
the assessee; rather, the Commissioner in his order dated 
31st march, 1992 had observed that whenever adjustment 
is made, additional tax has to be charged @ 20% of the 
tax payable on such excess amount.

the Court held that it is true that while interpreting a 
tax legislation the consequences and hardship are not 
looked into, but the purpose and object for which taxing 
statutes have been enacted cannot be lost sight of. While 
considering the very same provision, section 143(1-a), its 
object and purpose and while upholding the provision, the 
Court had held that the burden of proving that the assessee 
has attempted to evade tax is on the revenue which may 
be discharged by the revenue by establishing facts and 
circumstances from which a reasonable inference can 
be drawn that the assessee has, in fact, attempted to 
evade tax lawfully payable by it. In the present case, not 
even a whisper that the claim of 100% depreciation by 
the assessee, 25% of which was disallowed, was with the 
intent to evade tax. the provisions of section 143(1-a) 
in the facts of the present case cannot be mechanically 
applied; it had made a categorical pronouncement in 
Commissioner of Income Tax, Gauhati vs. Sati Oil 
Udyog Limited and Anr. (Supra), that section 143(1-a) 
can only be invoked when the lesser amount stated in the 
return filed by the assessee is a result of an attempt to 
evade tax lawfully payable by the assessee.

In view of the above, the Supreme Court held that mechanical 
application of section 143(1-a) in the facts of the present 
case was uncalled for. It therefore allowed the appeal and 
set aside the judgment of the division Bench of the high 
Court as well as the demand of additional tax dated 12th 

February, 1992 as amended on 28th February, 1992.

New Delhi Television Ltd. vs. Deputy 
Commissioner of Income Tax
Civil Appeal No. 1008 of 2020
Date of order: 3rd April, 2020

re-assessment – information which comes to 

11
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the notice of the A.O. during proceedings for 
subsequent assessment years can definitely form 
tangible material to invoke powers vested with the 
A.O. u/s 147 of the Act

re-assessment – the duty of the assessee is to 
disclose all primary facts before the A.O. and it is 
not required to give any further assistance to the 
A.O. by disclosure of other facts – it is for the A.O. 
at this stage to decide what inference should be 
drawn from the facts of the case

re-assessment – the assessee must be put to 
notice of all the provisions on which the revenue 
relies – the noticee or the assessee should not be 
prejudiced or be taken by surprise

new delhi television limited (hereinafter referred to as 
the assessee), an Indian company engaged in running 
television channels of various kinds, has several foreign 
subsidiaries one of which is based in the united Kingdom 
named ndtV network Plc, u.K. (hereinafter referred to 
as nnPlC).

the assessee submitted a return for F.y. 2007-08, i.e. 
a.y. 2008-09, on 29th September, 2008 declaring a loss. 
this return was processed u/s 143 of the Income-tax act, 
1961. The case was selected for scrutiny and the final 
assessment order was passed on 3rd august, 2012.

nnPlC had issued step-up coupon bonds of uS $100 
million which were arranged by jeffries International and 
the funds were received by nnPlC through Bank of new 
york. these bonds were issued in july, 2007 through the 
Bank of New York for a period of five years. The assessee 
had agreed to furnish corporate guarantee for this 
transaction. these bonds were subscribed to by various 
entities. they were to be redeemed at a premium of 7.5% 
after the expiry of the period of five years. However, these 
bonds were redeemed in advance at a discounted price 
of uS $74.2 million in november, 2009.

The A.O. held that NNPLC had virtually no financial 
worth, it had no business worth the name and therefore it 
could not be believed that it could have issued convertible 
bonds of uS $100 million unless the repayment along 
with interest was secured. this was secured only 
because of the assessee agreeing to furnish a guarantee 
in this regard. though the assessee had never actually 
issued such guarantee, the a.o. was of the view that the 
subsidiary of the assessee could not have raised such 

a huge amount without having this assurance from the 
assessee. the transaction was of such a nature that the 
assessee should be required to maintain an arm's length 
from its subsidiary, meaning that it should be treated like 
a guarantee issued by any corporate guarantor in favour 
of some other corporate entity. the a.o. did not doubt the 
validity of the transaction but imposed guarantee fee @ 
4.68% by treating it as a business transaction and added 
rs. 18.72 crores to the income of the assessee.

on 31st march, 2015, the revenue sent a notice to the 
assessee stating that the authority has reason to believe 
that net income chargeable to tax for the a.y. 2008-09 
had escaped assessment within the meaning of section 
148 of the act. this notice did not give any reasons. the 
assessee then asked for reasons and thereafter on 4th 

august, 2015 the reasons were provided. the main reason 
given was that in the following assessment year, i.e. a.y. 
2009-10, the a.o. had proposed a substantial addition of 
rs. 642 crores to the account of the assessee on account 
of monies raised by it through its subsidiaries ndtV BV, 
the netherlands, ndtV networks BV, the netherlands 
(nnBV), ndtV networks International holdings BV, the 
netherlands (nnIh) and nnPlC.

the assessee had raised its objection before the dispute 
resolution Panel (drP) which came to the conclusion that 
all these transactions with the subsidiary companies in 
the netherlands were sham and bogus transactions and 
that these transactions were done with a view to get the 
undisclosed income, for which tax had not been paid, back 
to India by this circuitous round-tripping. the a.o. relied 
upon the order of the drP holding that there is reason to 
believe that the funds received by nnPlC were actually the 
funds of the assessee. It was specified that NNPLC had a 
capital of only rs. 40 lakhs. It did not have any business 
activities in the united Kingdom except a postal address. 
therefore, it appeared to the a.o. that it was unnatural for 
anyone to make such a huge investment of $100 million 
in a virtually non-functioning company and thereafter get 
back only 72% of their original investment. according 
to the a.o., ‘the natural inference could be that it was 
ndtV's own funds introduced in nnPlC in the garb of the 
impugned bonds.’ the details of the investors were given in 
this communication giving reasons. mention had also been 
made of complaints received from a minority shareholder 
in which it is alleged that the money introduced in nnPlC 
was shifted to another subsidiary of the assessee in 
mauritius from where it was taken to a subsidiary of the 
assessee in Mumbai and finally to the assessee. NNPLC 
itself was placed under liquidation on 28th march, 2011.
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therefore, the a.o. was of the opinion that there were 
reasons to believe that the funds received by nnPlC 
were the funds of the assessee under a sham transaction 
and that the amount of rs. 405.09 crores introduced into 
the books of nnPlC during F.y. 2007-08 corresponding 
to a.y. 2008-09 through the transaction involving the step-
up coupon convertible bonds, pertained to the assessee.

The assessee filed a reply to the notice and the reasons 
given, and claimed that there had been no failure on its 
part to disclose fully and truly all material facts necessary 
to make an assessment. the assessee also claimed that 
the proceedings had been initiated on a mere change of 
opinion and there was no reason to believe it. according 
to the assessee the a.o. had accepted the genuineness 
of the transaction wherein nnPlC, the subsidiary, had 
issued convertible bonds which had been subscribed 
by many entities. It was urged that the a.o. had treated 
the transaction to be genuine by levying guarantee fees 
and adding it back to the income of the assessee. In the 
alternative, it was submitted that the notice had been 
issued beyond the period of limitation of four years. 
according to the assessee it had not withheld any material 
facts and, therefore, limitation of six years as applicable to 
the first proviso to section 147 would not apply.

the a.o. did not accept these objections. the claim of 
the assessee was disposed of by the a.o. vide order 
dated 23rd november, 2015 wherein he held that there 
was non-disclosure of material facts by the assessee 
and the notice would be within limitation since nnPlC 
was a foreign entity and admittedly a subsidiary of the 
assessee and the income was being derived through this 
foreign entity. hence, the case of the assessee would fall 
within the second proviso of section 147 of the act and 
the extended period of 16 years would be applicable. the 
objections were accordingly rejected.

Aggrieved, the petitioner filed a writ petition in the High 
Court challenging the notice. the writ petition was 
dismissed on 10th august, 2017. against this the assessee 
filed an appeal before the Supreme Court.

according to the Supreme Court, the following issues 
arose for its consideration:

(i) Whether in the facts and circumstances of the case, it 
can be said that the revenue had a valid reason to believe 
that undisclosed income had escaped assessment?

(ii) Whether the assessee did not disclose fully and truly 

all material facts during the course of original assessment 
which led to the finalisation of the assessment order and 
undisclosed income escaping detection?

(iii) Whether the notice dated 31st march, 2015 along 
with reasons communicated on 4th august, 2015 could 
be termed to be a notice invoking the provisions of the 
second proviso to section 147 of the act?

Question no. 1
after consideration, the Supreme Court observed that 
the main issue was whether there was sufficient material 
before the a.o. to take a prima facie view that income of 
the assessee had escaped assessment. It noted that the 
original order of assessment was passed on 3rd august, 
2012. It was thereafter, on 31st december, 2013, that 
the drP in the case of a.y. 2009-10 raised doubts with 
regard to the corporate structure of the assessee and its 
subsidiaries. It was noted in the order of the drP that 
certain shares of nnPlC had been acquired by universal 
Studios International B.V., netherlands, indirectly by 
subscribing to the shares of nnIh.

It was recorded in the reasons communicated on 4th 

august, 2015 that nnPlC had no business activity in 
London. It had no fixed assets and was not even paying 
rent. other than the fact that nnPlC was incorporated 
in the u.K., it had no other commercial business there. 
nnPlC had declared a loss of rs. 8.34 crores for the 
relevant year. It was also noticed from the order of 
the a.o. that the assessee is the parent company of 
nnPlC and it is the dictates of the assessee which 
were important for running nnPlC. according to the 
Revenue, tax evasion petitions were filed by the minority 
shareholders of the assessee company on various dates, 
i.e., 11th march, 2014, 25th july, 2014, 13th october, 2014 
and 11th march, 2015, which complaints described in 
detail the communication between the assessee and 
the subsidiaries and also allegedly showed evidence 
of round-tripping of the assessee's undisclosed income 
through a layer of subsidiaries which led to the issuance 
of the notice in question.

according to the Supreme Court, the question as to 
whether the facts which came to the knowledge of the 
a.o. after the assessment proceedings for the relevant 
year were completed could be taken into consideration 
for coming to the conclusion that there were reasons 
to believe that income had escaped assessment, is the 
question that requires to be answered. the Supreme 
Court, referring to its judgments in Claggett Brachi 
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Co. Ltd., London vs. Commissioner of Income Tax, 
Andhra Pradesh 1989 Supp (2) SCC 182; M/s Phool 
Chand Bajrang Lal and Anr. vs. Income Tax Officer 
and Anr. (1993) 4 SCC 77; and Ess Kay Engineering 
Co. (P) Ltd. vs. Commissioner of Income Tax, 
Amritsar (2001) 10 SCC 189, observed that a perusal of 
the aforesaid judgments clearly showed that subsequent 
facts which come to the knowledge of the a.o. can be 
taken into account to decide whether the assessment 
proceedings should be re-opened or not.

Information which comes to the notice of the a.o. during 
proceedings for subsequent assessment years can 
definitely form tangible material to invoke powers vested 
with the a.o. u/s 147 of the act. the material disclosed 
in the assessment proceedings for the subsequent years 
as well as the material placed on record by the minority 
shareholders form the basis for taking action u/s 147. at 
the stage of issuance of notice, the a.o. is to only form 
a prima facie view. In the opinion of the Supreme Court, 
the material disclosed in the assessment proceedings for 
subsequent years was sufficient to form such a view and 
it accordingly held that there were reasons to believe that 
income had escaped assessment in this case. Question 
no. 1 was answered accordingly.

Question no. 2
Coming to the second question, whether there was 
failure on the part of the assessee to make a full and true 
disclosure of all the relevant facts, the Supreme Court 
noted that the revenue had placed reliance on certain 
complaints made by the minority shareholders and it was 
alleged that those complaints revealed that the assessee 
was indulging in round-tripping of its funds. according to 
the revenue the material disclosed in these complaints 
clearly showed that the assessee was guilty of creating 
a network of shell companies with a view to transfer its 
un-taxed income in India to entities abroad and then bring 
it back to India, thereby avoiding taxation. the Supreme 
Court did not go into this aspect of the matter because 
those complaints were neither before the high Court nor 
before it and, therefore, it would be unfair to the assessee 
if it relied upon such material which the assessee was not 
confronted with.

according to the Supreme Court, the issue before it 
was whether the Revenue could take the benefit of the 
extended period of limitation of six years for initiating 
proceedings under the first proviso of section 147. this 
could only be done if the revenue could show that the 
assessee had failed to disclose fully and truly all material 

facts necessary for its assessment. In the opinion of 
the Supreme Court, the assessee had disclosed all the 
facts it was bound to disclose. If the revenue wanted to 
investigate the matter further at that stage, it could have 
easily directed the assessee to furnish more facts.

the Supreme Court held that the conclusion of the high 
Court that there was no ‘true and fair disclosure’ was not 
correct. the assessee had made a disclosure about having 
agreed to stand guarantee for the transaction by nnPlC 
and it had also disclosed the factum of the issuance of 
convertible bonds and their redemption. the Supreme 
Court noted that the a.o. knew who were the entities 
who had subscribed to the convertible bonds and in other 
proceedings relating to the subsidiaries the same a.o. 
had knowledge of the addresses and the consideration 
paid by each of the bondholders as was apparent from 
the assessment orders dated 3rd august, 2012 passed in 
the cases of m/s ndtV labs ltd. and m/s ndtV lifestyle 
ltd. therefore, in the opinion of the Supreme Court, there 
was full and true disclosure of all material facts necessary 
for its assessment by the assessee.

the Supreme Court noted that the fact that step-up 
coupon bonds for uS $100 million were issued by nnPlC 
was disclosed; who were the entities which subscribed 
to the bonds was disclosed; and the fact that the bonds 
were discounted at a lower rate was also disclosed before 
the assessment was finalised. According to the Court, 
this transaction was accepted by the a.o. and it was 
clearly held that the assessee was only liable to receive 
a guarantee fees on the same which was added to its 
income. Without stating anything further on the merits of 
the transaction, the Supreme Court was of the view that 
it could not be said that the assessee had withheld any 
material information from the revenue.

as regards the contention of the revenue that the 
assessee, to avoid detection of the actual source of 
funds of its subsidiaries, did not disclose the details of 
the subsidiaries in its final accounts, balance sheets and 
profit and loss account for the relevant period as was 
mandatory under the provisions of the Indian Companies 
act, 1956, the Supreme Court noted that the assessee 
had obtained an exemption from the competent authority 
under the Companies act, 1956 from providing such 
details in its final accounts, balance sheets, etc. The 
assessee was therefore not bound to disclose this to the 
A.O. The A.O., before finalising the assessment of 3rd 

august, 2012, had never asked the assessee to furnish 
the details.
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regarding the contention of the revenue that the 
assessee did not disclose who had subscribed what 
amount and what was its relationship with the assessee, 
the Supreme Court observed that the first part did not 
appear to be correct. It noted that there was material on 
record to show that on 8th april, 2011 nnPlC had sent 
a communication to the deputy director of Income tax 
(Investigation), wherein it had not only disclosed the 
names of all the bond holders but also their addresses 
and number of bonds along with the total consideration 
received. this chart formed part of the assessment orders 
dated 3rd august, 2012 in the case of m/s ndtV labs ltd. 
and m/s ndtV lifestyle ltd. the said two assessment 
orders were passed by the same officer who had passed 
the assessment order in the case of the assessee on 
the same date itself. therefore, the entire material was 
available with the revenue.

the Supreme Court was of the view that the assessee 
had disclosed all the primary facts necessary for the 
assessment of its case to the A.O. What the Revenue 
was urging before it was that the assessee did not make 
a full and true disclosure of certain other facts. according 
to the Court, the assessee had disclosed all primary facts 
before the a.o. and it was not required to give him any 
further assistance by disclosure of other facts. It was for 
the a.o. at this stage to decide what inference should be 
drawn from the facts of the case. In the present case, 
the a.o., on the basis of the facts disclosed to him, did 
not doubt the genuineness of the transaction set up by 
the assessee. this the a.o. could have done even at 
that stage on the basis of the facts which he already 
knew. the other facts relied upon by the revenue were 
the proceedings before the drP and facts subsequent 
to the assessment order, and which the Supreme Court 
had already dealt with while deciding Question no. 1. 
however, according to the Supreme Court, that cannot 
lead to the conclusion that there is non-disclosure of true 
and material facts by the assessee.

the Court noted that whereas before it the revenue was 
strenuously urging that the assessee is guilty of non-
disclosure of material facts, but before the high Court the 
case of the revenue was just the opposite. the revenue, 
in response to the writ petition filed by the assessee 
before the high Court, had contended that the condition 
that the income should have escaped assessment due to 
failure on the part of the assessee to disclose fully and 
truly all material facts necessary for making assessment, 
was not relevant to decide the issue before the hon'ble 

Court. according to the Supreme Court, the revenue 
could not now turn around and urge that the assessee is 
guilty of non-disclosure of facts.

the Supreme Court held that the assessee had fully 
and truly disclosed all material facts necessary for its 
assessment and, therefore, the revenue could not take 
benefit of the extended period of limitation of six years. 
Question no. 2 was answered accordingly.

Question no. 3
It was urged by the revenue that in terms of the second 
proviso to section 147 of the act read with section 149(1)
(c), the limitation period would be 16 years since the 
assessee had derived income from a foreign entity.

the Supreme Court noted that the notice dated 31st 
march, 2015 was conspicuously silent with regard to 
the second proviso. It did not rely upon the second 
proviso. Besides,, there was no case set up in relation 
to the second proviso either in the notice or even in the 
reasons supplied on 4th august, 2015 with regard to the 
notice. It was only while rejecting the objections of the 
assessee that reference had been made to the second 
proviso in the order of disposal of objections dated 23rd  
november, 2015.

on behalf of the revenue it was urged that mere non-
naming of the second proviso in the notice does not help 
the assessee. It had been urged that even if the source of 
power to issue notice has been wrongly mentioned but all 
relevant facts were mentioned, then the notice could be 
said to be a notice under the provision which empowers 
the revenue to issue such notice.

the Supreme Court observed that there could be no 
quarrel with this proposition of law. however, according to 
it, the noticee or the assessee should not be prejudiced or 
be taken by surprise. the uncontroverted fact was that in 
the notice dated 31st march, 2015 there was no mention 
of any foreign entity. Even after the assessee specifically 
asked for reasons, the revenue only relied upon facts to 
show that there was reason to believe that income has 
escaped assessment and this escapement was due to 
the non-disclosure of material facts. there was nothing 
in the reasons to indicate that the revenue was intending 
to apply the extended period of 16 years. It was only after 
the assessee filed its reply to the reasons given that in the 
order of rejection for the first time was reference made to 
the second proviso by the revenue.
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according to the Supreme Court this was not a fair or 
proper procedure. If not in the first notice, at least at 
the time of furnishing the reasons the assessee should 
have been informed that the revenue relied upon the 
second proviso. the assessee must be put to notice of 
all the provisions on which the revenue relies. In case 
the revenue had issued a notice to the assessee stating 
that it relied upon the second proviso, the assessee 
would have had a chance to show that it was not deriving 
any income from any foreign asset or financial interest in 
any foreign entity, or that the asset did not belong to it or 
any other ground which may be available. the assessee 
could not be deprived of this chance while replying to the 
notice.

the Court held that the revenue cannot take a fresh 
ground. the notice and reasons given thereafter do 
not conform to the principles of natural justice and the 
assessee did not get a proper and adequate opportunity 
to reply to the allegations which were now being relied 
upon by the revenue. the assessee could not be taken 
by surprise at the stage of rejection of its objections or at 
the stage of proceedings before the high Court that the 

notice is to be treated as a notice invoking provisions of 
the second proviso of section 147 of the act.

accordingly, the Supreme Court answered the third 
question by holding that the notice issued to the assessee 
and the supporting reasons did not invoke provisions 
of the second proviso of section 147 and therefore the 
Revenue could not be permitted to take benefit of the 
second proviso.

the Supreme Court allowed the appeal by holding that the 
notice issued to the assessee showed sufficient reasons 
to believe on the part of the a.o. to reopen the assessment 
but since the revenue had failed to show non-disclosure 
of facts, the notice having been issued after a period of 
four years was required to be quashed. having held so, 
it was made clear that it had not expressed any opinion 
on whether on the facts of this case the revenue could 
take benefit of the second proviso or not. therefore, the 
Revenue may issue fresh notice taking benefit of the 
second proviso if otherwise permissible under law. It was 
clarified that both the parties shall be at liberty to raise all 
contentions with regard to the validity of such notice. 
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aMEnDMEnT In ForEIGn DIrECT InVESTMEnT rulES

(a) BaCKGrounD
under the erstwhile Fema regulations governing Foreign 
direct Investment into India (‘FdI’), i.e. Fem 20(r), 
Foreign exchange management (transfer of Issue of 
Security by a Person resident outside India) regulations, 
2017 (‘FdI regulations’) dated 7th november, 2017, the 
rBI had powers to govern FdI which included equity 
investments into India.

however, the above position governing FdI has been 
overhauled since then. the Government of India, with 
effect from 15th october, 2019, assumed power from rBI 
to regulate non-debt capital account transactions which 
would include equity instruments, capital participation in 
llP, etc. by issuing the Foreign exchange management 
(non-debt Instruments) rules, 2019 (‘non-debt rules’) 
for governing non-debt transactions.

therefore, upon issuance of the above non-debt rules, 
the power to regulate FdI into India was taken over by the 
Central Government from rBI.

(B) aMEnDMEnTS To non-DEBT 
rulES BY noTIFICaTIon DaTED 27TH 
aPrIl, 2020

(I) Acquisition of equity shares by purchasing rights 
entitlement from person resident in India
The Government of India issued the above notification for 
amending rule 7 of the non-debt rules which deals with 
investment by a person resident outside India in equity 
shares (other than share warrants) issued by an Indian 
company on rights issue which are renounced by the 
person to whom it is offered.

the amendment now inserts rule 7a which provides 
that whenever a person resident outside India purchases 
rights for investing in equity shares (other than warrants) 
from a person resident in India who has renounced it, 
investment by the person resident outside India has to 
follow the applicable pricing guidelines laid down in rule 

21 of the non-debt rules. the pricing guidelines are 
given as under:
(i)  In case of listed companies – as per SeBI guidelines;
(ii)  In case of unlisted companies – as per internationally 
accepted pricing methodology.

the earlier non-debt rules did not provide for any 
different pricing guidelines in case of investment by 
person resident outside India in rights shares by purchase 
of rights renounced by person resident in India. the earlier 
non-debt rules provided for following conditions in case 
of investment by person resident outside India through 
either subscription to rights shares or purchase of rights 
renounced by person resident in India:

Sr. 
No.

Rights issued by Pricing guidelines for rights 
issue and subscription 

pursuant to purchase of rights 
renounced

1 Listed Indian company Price determined by Indian 
company

2 Unlisted Indian company Price not less than price offered 
to person resident in India

Implications of above amendment to Non-Debt Rules
under the erstwhile non-debt rules which were similar to 
the Fema 20(r) provisions governing FdI, where a person 
resident outside India purchased rights entitlement to 
equity shares which were renounced by a person resident 
in India, such non-resident could invest at the same price 
at which they were offered to the person resident in 
India. however, there are no pricing guidelines which are 
applicable on issuance of shares on rights basis under 
the Companies act, 2013.

hence, whether a non-resident purchased rights 
entitlement which was renounced by a person resident 
in India or participated in rights issue as it was holding 
equity shares, there was no change in pricing guidelines 
related to issuance of rights shares.

however, post amendment to the non-debt rules, a new 

BhAumIk GodA I SAumyA Sheth
Chartered accountants

FEMa FoCuS
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criterion has been drawn for a person resident outside India 
who purchases rights entitlements from a person resident 
in India wherein pricing guidelines will be different as 
compared to a person resident outside India who invests in 
rights issue. the same is summarised as under:

Sr. No. Investment by 
person resident 

outside India

Rights issued by Pricing 
guidelines for 
rights issue

1

Participation in 
rights issue

Listed Indian 
company

Price determined 
by Indian company

2 Unlisted Indian 
company

Price not less than 
price offered to 

person resident in 
India

3
Participation 

in rights issue 
through purchase 

of rights 
entitlement

Listed Indian 
company

As per SEBI 
guidelines

4 Unlisted Indian 
company

As per 
internationally 

accepted valuation 
methodology

the above amendment will result in a peculiar situation 
which can be explained by way of the following example:

mr. nrI is a person resident outside India who is holding 
1,000 equity shares in an existing unlisted Indian company, 
X ltd. which has undertaken rights issue wherein mr. 
nrI will be eligible for 100 equity shares on rights basis. 
equity shares are issued on rights basis at the same price 
of rs. 20 per equity share to both resident as well as non-
resident shareholders. accordingly, mr. nrI will purchase 
his entitlement, i.e. 100 rights equity shares at the rights 
price of rs. 20 per share.

Further, mr. nrI also purchases rights entitlements for 
50 equity shares from a person resident in India. In such 
a scenario, the investment by mr. nrI for purchasing 50 
equity shares by way of rights entitlement would be at 
a price based on an internationally accepted valuation 
methodology which can be different from the price at 
which X ltd. has issued the rights shares.

hence, in a rights issue by an Indian company to the same 
non-resident investor, there would be two different prices, 
one price for the purchase of rights shares and another 
price for the purchase of rights shares acquired through 
acquiring rights entitlement from a person resident in India.

Further, the new rule 7a does not cover situations where 
a person resident outside India has purchased rights 
entitlement from persons resident outside India. In such 
a situation the amendment does not apply.

additionally, as per section 62(1) of the Companies act, 
2013, where a shareholder to whom rights offer is made 
declines to exercises his right, the Board can dispose 
them in a manner which is not disadvantageous to the 
company. In such a situation, if the Board allocates those 
rights to an existing foreign investor, the same cannot 
be considered to be purchase of rights renounced by 
Indian investor and hence the amendment will not apply. 
thus, a foreign investor can acquire shares in the Indian 
company at the rights issue price even if it is below fair 
market value.

(II) Amendment in sourcing norms for single brand 
product retailing
earlier regulations provided that sourcing norms shall not 
be applicable up to three years from commencement of 
the business, i.e., opening of the first store for entities 
undertaking single brand retail trading of products having 
'state-of-art' and 'cutting-edge’ technology and where 
local sourcing is not possible.

The amendment now clarifies that exemption from 
sourcing would be applicable for three years starting from 
the opening of the first store or the start of online retail, 
whichever is earlier.

(III) Amendment in FdI limit for insurance 
intermediaries
FdI in insurance intermediaries, including insurance 
brokers, re-insurance brokers, insurance consultants, 
corporate agents, third-party administrators, surveyors 
and loss assessors and such other entities, as may be 
notified by the Insurance Regulatory and Development 
authority of India from time to time, is now permitted up to 
100% under the automatic route.

(IV) Amendment for FPIs
the amendment has now provided that where FPI’s 
investment breaches the prescribed limit, divestment of 
holdings by the FPI and its reclassification into FDI shall 
be subject to further conditions, if any, specified by SEBI 
and rBI in this regard.

SuMMarY oF rECEnT CoMPounDInG 
orDErS
an analysis of some interesting compounding orders 
passed by rBI in the months of january and February, 
2020 and uploaded on the website1  are given below. 
article refers to regulatory provisions as existing at the 

1 https://www.rbi.org.in/scripts/Compoundingorders.aspx
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time of offence. Changes in regulatory provisions, if any, 
are noted in the comments section.

ForEIGn DIrECT InVESTMEnT (FDI)

A.  m/s Congruent Info-tech Pvt. Ltd.
date of order: 19th december, 2019
Regulation: FemA 20/2000-RB [Foreign exchange 
management (transfer or Issue of Security by a 
Person Resident outside India) Regulations, 2000]

ISSuE
(1)  Violation of pricing guidelines in issue of shares,
(2)  delay in refund of consideration,
(3)  transfer of shares from resident to non-resident by 
way of gift without rBI’s approval,
(4)  taking on record transfer of shares in the books of the 
company without rBI’s approval.

FaCTS
u applicant company was engaged in the business of 
writing, modifying, testing of computer programmes to 
meet the needs of a particular client excluding web-page 
designing.
u the company received foreign inward remittance 
of rs. 13,32,900 from mr. mani Krishna murthy, uSa 
towards subscription to shares which was duly reported 
to rBI.
u the applicant company allotted 10,000 equity shares 
at a face value of rs.10 each amounting to rs. 1,00,000 as 
against their Fair Value of rs. 92.50 to a person resident 
outside India on 9th october, 2003. the shortfall of rs. 
8,25,000 was brought in by way of inward remittance on 
1st july, 2019 after a delay of approximately 15 years and 
8 months.
u Further, the company refunded an amount of rs. 
10,30,900 without the permission of rBI on 5th april, 
2011 (approximately three years from its deemed date of 
receipt, i.e. 29th november, 2007).
u the resident shareholder, mr. V.S. Krishna murthy, 
had transferred 20,000 equity shares of fair value rs. 
92.50 each, amounting to rs. 18,50,000, to a non-
resident mr. mani Krishna murthy on 9th october, 2003 by 
way of gift without rBI’s approval.
u the above transfer of shares was also taken on 
record by the applicant company without obtaining rBI’s 
approval.

Regulatory provision
u Paragraph 5 of Schedule I to Notification No. FEMA 
20/2000-rB, ‘the price of shares issued to persons 

resident outside India shall not be less than the fair value 
of shares.’
u Paragraph 8 of Schedule I to Notification No. FEMA 
20/2000-rB read with a.P. (dIr Series) Circular no. 20 
dated 14th december, 2007, ‘the shares have to be issued 
/ amount refunded within 180 days from the date of receipt 
of the inward remittance.’
u Regulation 10A(a) of Notification No. FEMA 20/2000-
rB, ‘a person resident in India who proposes to transfer 
to a person resident outside India any security by way of 
gift shall make an application to Reserve Bank.’
u regulation 4 read with regulation 10(a)(a) of 
Notification No. FEMA 20/ 2000-RB, ‘the company can 
take the transfer of shares by way of gift, on record, after 
the approval of Reserve Bank.’

CONTRAVENTION
Relevant 

Paragraph 
of FEMA 20 
Regulation

Nature of 
default

Amount 
involved  
(in INR)

Time period 
of default 

(approximately)

Paragraph 5 
of Schedule I

Violation 
of pricing 

guidelines in 
issue of shares 
to non-resident

Rs. 8,25,000 15 years, 8 
months and 22 

days

Paragraph 8 
of Schedule I 
read with A.P. 
(DIR Series) 
Circular No. 

20

Delay in refund 
of receipt of 

consideration

Rs. 10,32,900 2 years, 10 
months and 9 

days

Regulation 
10(A)(a)

Transfer of 
shares by way 

of gift from 
resident to non-
resident without 
prior approval 

from RBI

Rs. 18,50,000 15 years, 10 
months and 18 

days

Regulation 
4 read with 
Regulation 

10(A)(a)

Taking on 
record transfer 
of shares by 
way of gift 

without RBI 
approval

Rs. 18,50,000 15 years, 10 
months and 17 

days

Compounding penalty
Compounding penalty of rs. 2,15,519 was levied.

Comments
under the erstwhile Fema 20 regulations as well as under 
non-debt rules, transfer of shares from resident to non-
resident by way of gift requires prior approval of rBI. hence, 
unless approval from rBI is obtained, the Indian company 
whose shares are being transferred should also not record 
the transfer from resident to non-resident by way of gift.



73BomBay Chartered aCCountant  Journal  july 2020

 469 (2020) 52-a  BCaJ

B.  Atrenta (India) Private Limited
date of order: 30th January, 2020
Regulation: FemA 20/2000-RB [Foreign exchange 
management (transfer or Issue of Security by a 
Person Resident outside India) Regulations, 2000]

ISSuE
transfer of shares of the applicant from nrI to non-
resident company without prior approval of rBI.

FaCTS
u applicant Company had allotted 96,600 and 4,600 
fully paid up equity shares to m/s atrenta Inc. (nr) and 
mr. ajoy Kumar Bose (nrI), respectively, as part of 
subscription to the memorandum on 26th may, 2001.
u Further, the applicant company allotted 2,35,620 and 
80 fully paid equity shares to m/s atrenta Inc. and mr. ajoy 
Kumar Bose, respectively, on 10th october, 2001.
u mr. ajoy Kumar Bose (nrI) transferred 4,598 and 80 
equity shares on 26th may, 2011 and 17th october, 2001 to 
m/s atrenta Inc. (nr) without obtaining prior approval of 
rBI.
u the applicant company also took the transfer of 
shares from nrI to nr on record.

Regulatory provision
• Regulation 4 of FEMA 20, ‘save as otherwise provided 
in the Act or Rules or Regulations made thereunder, 
an Indian entity shall not issue any security to a person 
resident outside India or shall not record in its books any 
transfer of security from or to such person. Provided that 
the Reserve Bank may, on an application made to it and 
for sufficient reasons, permit an entity to issue any security 
to a person resident outside India or to record in its books 
transfer of security from or to such person, subject to such 
conditions as may be considered necessary.’

CONTRAVENTION
Relevant 

paragraph 
of FEMA 20 
Regulation

Nature of 
default

Amount 
involved  
(in INR)

Time period 
of default 

(approximately)

Regulation 4 Transfer of 
shares of 

the applicant 
from NRI to 

Non-Resident 
Company 

without prior 
approval of the 

Reserve Bank of 
India

Rs. 46,780 16 years and 5 
months

Compounding penalty
Compounding penalty of rs. 79,526 was levied on the 
applicant company.

Comments
It is interesting to note that the above penalty was levied 
on the applicant company for taking on record transfer of 
shares from nrI to non-resident without prior approval 
of rBI. additionally, the nrI2  was also levied penalty of 
similar amount for transferring its shares to non-resident 
company without prior approval of rBI. thus, penalty 
was levied twice on the same transaction, one which was 
levied on the company, and the second which was levied 
on the nrI.

It should also be noted that under the earlier Fema 20 
regulations (which were applicable till november, 2017), 
an nrI could transfer equity shares by way of sale or gift 
to another nrI only and not to any other non-resident. 
however, post november, 2017 under the erstwhile 
Fema 20(r) as well as under the revised non-debt rules 
governing FdI from october, 2019 an nrI can transfer 
shares to any person resident outside India by way of sale 
or gift without any approval from rBI.

ESTaBlISHMEnT In InDIa oF a 
BranCH oFFICE or a lIaISon oFFICE 
or a ProJECT oFFICE or anY oTHEr 
PlaCE oF BuSInESS

C.  m/s Quanticate International Limited, Branch 
Office
date of order: 27th June, 2019
Regulation: RBI approval letter dated 24th September, 
2010 and master direction - establishment of Branch 
Office (BO) / Liaison Office (LO) / Project Office (PO) 
or any other place of business in India by foreign 
entities, Fed master direction No. 10/2015-16

ISSuE
Payment of expenses of the branch office directly by the 
parent company to the third party.

FaCTS
u the applicant company was engaged in the business 
of statistical consultancy, statistical programming, 
pharmaco-vigilance, analysing and data management 
services to its head office.
u The applicant company established a branch office 

2 Ajoy Kumar Bose – CA. No 5047 / 2019 dated 12th February, 2020
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in India with the permission of rBI vide letter no. Fe.Co.
FId/7508/10.83.318/2010-11 dated 24th September, 
2010.
u The branch office (BO) had an account with RBS 
Bank to carry out its transactions. after the closure of 
RBS operations in India, the branch office closed this 
account on 19th august, 2016 and opened a new account 
with Standard Chartered Bank on 19th September, 2016.
u although the Bo had an account with Standard 
Chartered Bank, the remittances of rs. 5,40,42,300 were 
made directly by the parent company of the Bo to a third 
party account for payment of expenses, particularly their 
staff, landlord and supplier in India during the period 21st 
September, 2016 to 23rd march, 2017.

Regulatory provisions
u Paragraph 6 of the permission letter states that the 
entire expenses of the office in India will be met either 
out of the funds received from abroad through normal 
banking channels or through income generated by it in 
India by undertaking permitted activities.
u Paragraph 11 of the permission letter states that the 
office may approach AD Bank in India to open an account 
for its operation in India. Credits to the account should 
represent the funds received from the head office through 
normal banking channels for meeting the expenses of the 
office and profit made by the BO. Debits of this account 
shall be for the expenses incurred by the Bo and towards 
remittance of profit / winding up proceeds.
u Paragraph 3(ii) of Fed master direction no. 10/2015-
16 dated 1st january, 2016 also reiterates what was stated 
in paragraph 11 of the permission 11.

CONTRAVENTION
Relevant 
provision

Nature of 
default

Amount 
involved  
(in INR)

Time period 
of default

Paragraph 
6 and 

Paragraph 
11 of RBI 

approval letter 
read with 

Paragraph 
3(ii) and 2(i) 

of FED Master 
Direction No. 
10/2015-16

Payment of 
expenses of the 
Branch Office 
directly by the 

parent company 
to third party

Rs. 5,40,42,300 2 years, 3 
months and 

27 days

Compounding penalty
Compounding penalty of rs. 2,46,169 was levied.

Comments
The companies which have set up branch offices in India 

need to closely monitor their activities and it needs to 
be ensured that all payments of branch offices should 
be undertaken only through the branch’s Indian bank 
account and not  directly from its parent company.

D.  M/s ETF Gurgaon Project Office (MG-SE-17)
date of order: 11th october, 2019
Regulation: FemA 22(R)/2016-RB [Foreign exchange 
management (establishment in India of a branch 
office or a liaison office or a project office or any 
other place of business) Regulations, 2016]

ISSuE
Inter-project transfer of funds and transfer of project 
assets from one project to another.

FaCTS
u the applicant, m/s etF, a company incorporated 
and registered under the laws of France, specialises in 
construction and maintenance of railway networks, urban 
transport networks and industrial siblings. It was involved 
in the development of railway infrastructure, high-speed 
lines, concrete slab tracks, metal and rubber wheeled 
tramway systems, etc.
u the applicant had established the following project 
offices in India for executing the following contracts:
i. Contract mG-Se-17 with Il&FS rail limited (referred 
to as mG-Se-17, Gurgaon);
ii. railway Infrastructure contract awarded by rail Vikas 
nigam limited (rVnl) – Construction contract with SeW-
etF-aIl jV2 (referred to as rVnl Kanpur);
iii. Contract Ct19a (referred as Ct-19a noida).

u Project expenses relating to a particular contract were 
met from the contract receipts relating to the said contract, 
or from remittances obtained from the Head Office in 
France depending upon the requirement of funds.
u there were, however, occasions where funds 
available in the bank account for a particular contract 
were insufficient to meet the expenses of the said contract 
necessitating inter-project transfer of funds.
u during the F.y. 2016-17, etF has obtained approval 
from rBI for inter-project transfer of funds up to rs. 
1,00,00,000 from the project office of MG-SE-17 to CT-
19a.
u during the F.ys. 2016-17 and 2017-18, the Gurgaon 
project office did inter-project utilisation of funds and 
allocation of common expenditure amounting to rs. 
4,60,55,459.
u the above activity (inter-project utilisation of funds) 
of the Gurgaon project office did not relate to the contract 
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secured by the foreign entity for which the project office 
was established.
u In the Annual Activity Certificates (AAC) for the years 
ended 31st march, 2017 and 31st march, 2018, the auditor 
had qualified the AACs by observing that the inter-project 
transfers were done without rBI approval.
u Further, transfer of project assets from the Gurgaon 
project office to another amounting to Rs. 1,06,44,273 
was also done without rBI approval.
u the applicant was granted post facto approval subject 
to compounding of the contravention.

Regulatory provisions
u Regulation 4(k) of Notification No. FEMA.22(R)/
rB-2016 dated 31st march, 2016 states that a person 
resident outside India permitted under these regulations 
to establish a branch office or liaison office or project 
office may apply to the Authorised Dealer Category-I 
bank concerned for transfer of its assets to a joint venture 
/ wholly owned subsidiary or any other entity in India.
u Regulation 4(l) (Annex D) of Notification No. 
Fema.22(r)/rB-2016 dated 31st march, 2016 states that 
the branch office / liaison office may submit the Annual 
Activity Certificate (Annex D) as at the end of 31st march 
along with the audited financial statements, including 
receipt and payment account on or before 30th September 
of that year.

CONTRAVENTION
Relevant 
provision

Nature of default Amount 
involved  
(in INR)

Time 
period of 
default

Regulation 4(k), 
Regulation 

4(f) read with 
Annex D of 
Regulation 

4(l) of 
Notification No. 
FEMA.22(R)/

RB-2016

Inter-project 
utilisation of funds 

and transfer of 
project assets 

from one project to 
another

Rs. 5,66,99,732 2 years, 
9 months 

and 9 days

Compounding penalty
Compounding penalty of rs. 2,56,799 was levied.

Comments
Where foreign companies have set up more than one 
project office in India, adequate care needs to be taken to 
ensure that funds of these project offices are not transferred 
amongst themselves without prior approval of rBI.

EXPorT oF GooDS anD SErVICES
e.  m/s dalmia Cement (Bharat) Limited (Legal 

Successor of oCL India Ltd.)
date of order: 28th January, 2020
Regulation: FemA 23/2000-RB [Foreign exchange 
management (export of Goods and Services) 
Regulations, 2000]

ISSuE
Failure to realise the export proceeds (by the erstwhile 
oCl India ltd.) within the stipulated time period.

FaCTS
u the applicant company, m/s dalmia Cement (Bharat) 
limited (the legal successor of m/s oCl India limited, 
consequent upon a merger ordered by nClt vide order 
dated 18th july, 2019) was engaged in the business of 
export of refractory materials, cement, etc.
u the erstwhile m/s oCl India limited, a ‘Star export 
house’ engaged in the business of export of refractory 
materials, cement, etc., had made exports under 13 
different invoices between February, 2008 and may, 2012.
u m/s oCl India limited was not able to realise and 
repatriate the export proceeds pertaining to 13 invoices 
within the stipulated time.
u Subsequently, m/s oCl India limited had written off 
the amount in its books.
u however, as the company was under investigation 
by the directorate of enforcement, the above bills could 
not be written-off by the applicant on its own or by its ad 
bank.
u The applicant filed a petition in the Hon’ble High Court 
of delhi for regularising the above write-off.
u the hon'ble Court disposed of the matter with 
directions to the applicant to apply for compounding again 
to the rBI along with fresh fee for compounding.

Regulatory provisions
u Regulation 9 of Notification No. FEMA.23/2000 
which states that the amount representing the full export 
value of goods or software exported shall be realised 
and repatriated to India within six months (applicable 
up to 3rd june, 2008) and twelve months (as applicable 
subsequently) from the date of export.

CONTRAVENTION
Relevant 
Provision

Nature of 
default

Amount 
involved (in INR)

Time period of 
default

Regulation 
9 of FEMA 

23/2000-RB

Failure to realise 
export proceeds 
within stipulated 

time period

Rs. 39,22,447 Approximately 
11 years
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Compounding penalty
Compounding penalty of rs. 79,419 was levied.

Comments3 
In the instant case, the applicant company had initially 
filed a compounding application with RBI for write-off 
of export proceeds. however, the said compounding 
application was returned by rBI on the ground that 
compounding application can be filed only after 
transactions are regularised by rBI. Further, rBI advised 
the applicant company to approach the trade division of 
rBI for regularising its export transactions. however, as 
the applicant company was under investigation by ed, it 
could not write off its export receivables and hence had 
initially filed compounding application before RBI. As 

RBI returned its compounding application, it filed a writ 
petition with the delhi high Court for writing off export 
receivables.

during the hearing before the delhi high Court, 
counsel for rBI submitted that there is no provision 
which precluded rBI from considering and processing 
compounding application where investigation is pending. 
accordingly, based on rBI’s submission that the matter 
be remanded back to rBI for fresh consideration, the 
Court dismissed the writ petition and directed rBI to 
consider the compounding application of the applicant 
afresh and not reject it on the basis of approaching 
another department of rBI. Interestingly, the delhi 
high Court also stayed proceedings initiated by ed till  
the applicant’s compounding application was considered 
by rBI. 

3 Based on Delhi High Court order in case of OCL India Limited [W.P.(C) 
8265/2018 & CM Nos. 31684/2018 dated 18th July, 2019]
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Controversies

DeDuCtiBilitY oF ForeiGn taXes

pradip kapasi i gautam nayak i Bhadresh doshi
Chartered accountants

issue For ConsiDeration
Section 40 of the Income tax act, 1961 deals with amounts 
that are not deductible in computing income under the head 
‘Profits and Gains of Business or Profession’. This section, 
in particular clause (a)(ii) thereof,  reads as under:

‘Notwithstanding anything to the contrary in sections 30 
to 38, the following amounts shall not be deducted in 
computing the income chargeable under the head "Profits 
and gains of business or profession”, -   
(a) in the case of any assessee—
(i) ………..
(ia) …………….
(ib) ……………
(ic)  …………….
(ii)  any sum paid on account of any rate or tax levied 
on the profits or gains of any business or profession or 
assessed at a proportion of, or otherwise on the basis of, 
any such profits or gains.
Explanation 1. — For the removal of doubts, it is hereby 
declared that for the purposes of this sub-clause, any 
sum paid on account of any rate or tax levied includes 
and shall be deemed always to have included any sum 
eligible for relief of tax under section 90 or, as the case 
may be, deduction from the Indian income-tax payable 
under section 91.
Explanation 2. — For the removal of doubts, it is hereby 
declared that for the purposes of this sub-clause, any sum 
paid on account of any rate or tax levied includes any sum 
eligible for relief of tax under section 90A.’

explanations 1 and 2 were inserted with effect from 
Assessment Year 2006-07. Prior to that there was much 
litigation on whether income taxes paid in a foreign country 
were an allowable deduction or not. These explanations 
were added to prevent a double relief or benefit , since 
in most cases such foreign taxes for which deduction 
was being claimed were also entitled to tax relief under 
sections 90, 90A or 91. After the amendment, the issue 
still remains alive insofar as taxes which are not entitled 
to the relief or even a partial relief under sections 90, 90a 

or 91, and under the rules only a part of the foreign taxes 
paid may be entitled to the relief u/s 90 or u/s 90a in some 
cases.

an issue has arisen involving the deductibility of the 
foreign tax paid on account of the profits or gains of a 
foreign business or profession in computing the income 
under the head ‘profits and gains of business and 
profession’ under the Income-tax Act, 1961. While there 
have been conflicting decisions on the subject, of the 
ahmedabad bench of the tribunal post amendment, to 
really understand the controversy one would need to 
understand the two conflicting decisions of the Bombay 
high Court on the issue, one of which was rendered 
after the amendment but dealt with a period prior to the 
amendment.

tHe s. inDer sinGH Gill Case
the issue came up before the Bombay high Court in the 
case of S. Inder Singh Gill vs. CIT 47 ITR 284.

In this case, pertaining to assessment years 1946-
47 to 1951-52, under the Income-tax act, 1922 the 
assessee was a non-resident. A resident was treated as 
the assessee’s statutory agent u/s 43 of the 1922 Act 
(corresponding to representative assessee u/s 163 of the 
1961 Act).

In the original assessments, income from certain 
Bombay properties was assessed to tax in computing 
the total income. The Income Tax Officer later found 
that the assessee owned certain other properties also 
in the taxable territories whose income had escaped 
assessment, and therefore initiated re-assessment 
proceedings. In response to the notice, the assessee filed 
his return of income.

In the return, among other deductions the assessee 
claimed that in computing his world income, the tax 
paid by him to the uganda government on his ugandan 
income should be deducted. This claim of the assessee 
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was disallowed by the tax authorities. The assessee’s 
first appeal was dismissed by the Appellate Assistant 
Commissioner. The Tribunal also rejected the contention 
that tax paid to the uganda government on his foreign 
income should be deducted in determining his foreign 
income and in including it in his total world income.

the Bombay high Court in deciding the issue, noted that 
the tribunal had observed as under:

‘We are not aware of any commercial practice or principle 
which lays down that tax paid by one on one’s income is 
a proper deduction in determining one’s income for the 
purposes of taxation’.

the Bombay high Court held that no reason had been 
shown to it by the assessee to differ from the conclusion 
that the Tribunal had reached. The Court therefore 
rejected the reference made to it by the assessee.

a similar view was taken by the Calcutta high Court in the 
case of Jeewanlal (1929) Ltd. vs. CIT 48 ITR 270, also 
a case under the 1922 act, where the issue was whether 
business profits tax paid in Burma was an allowable 
deduction.

again, a similar view was taken by the Karnataka high 
Court in Kirloskar Electric Co. Ltd. vs. CIT 228 ITR 
676, prior to the amendment, by applying section 40(a)
(ii). Besides, the Madras High Court, in CIT vs. Kerala 
Lines Ltd. 201 ITR 106, has also held that foreign taxes 
are not allowable as a deduction.

tHe relianCe inFrastruCture Case
recently, the issue again came up before the Bombay 
high Court in the case of Reliance Infrastructure Ltd. 
vs. CIT 390 ITR 271.

This was a case pertaining to A.Y. 1983-84. During the 
year, the assessee executed projects in Saudi Arabia. 
The income earned in Saudi Arabia had been subjected 
to tax in Saudi Arabia. While determining the tax payable 
under Indian tax laws, the assessee sought the benefit 
of section 91, claiming relief from double taxation of the 
same income, i.e., the Saudi income which was included 
in the total income of the assessee.

The assessee claimed the benefit of double taxation relief 
on the amounts of Rs. 47.3 lakhs, otherwise claimed as 
deduction u/s 80HHB, and Rs. 5.59 lakhs on which a 
weighted deduction was otherwise claimed u/s 35B. The 

A.O. dismissed the assessee’s claim for relief u/s 91 on 
the ground that the relief u/s 91 would be possible only 
when the amount of foreign income on which the foreign 
tax was paid was again included in the taxable income 
liable to tax in India, i.e., the relief was possible only 
where the same income was taxed in both the countries.

The Commissioner (Appeals) rejected the assessee’s 
appeal, holding that the assessee had, in respect of 
his Saudi income,  claimed  deductions u/s 80HHB and 
section 35B and such income did not suffer any tax in 
India and was therefore not eligible for the benefit of relief 
u/s 91.

Before the tribunal, the assessee urged that the 
Commissioner (appeals) ought to have held that in 
respect of such percentage of income which was deemed 
to accrue in India, and on which the benefit of section 
91 was not available, the tax paid in Saudi arabia should 
be treated as an expenditure incurred in earning income, 
which was deemed to have accrued or arisen in India, 
and reduced therefrom.

The Tribunal dismissed the assessee’s appeal, holding 
that the issue stood concluded against the assessee by 
the decision of the andhra Pradesh high Court in the 
case of CIT vs. C.S. Murthy 169 ITR 686. The Tribunal 
also held that the tax paid in Saudi arabia on which even 
where no double tax relief could be claimed, was not 
allowable as a deduction in computing the income under 
the provisions of the Income-tax Act. As regards tax in 
respect of income which had accrued or arisen in India, 
the Tribunal rejected the assessee’s contention on two 
grounds – that such a claim had not been raised before 
the Commissioner (appeals), and that the disallowance  
was as per the decision of the Bombay high Court in S. 
Inder Singh Gill’s case (Supra).

It was claimed on behalf of the assessee before the  
Bombay high Court inter alia that the assessee  should 
be allowed a deduction of the foreign tax paid in Saudi 
Arabia, once it was held that the benefit of section 91 
was not available for such tax. It was emphasised that 
the deduction was claimed only to the extent that tax had 
been paid in Saudi arabia on the income which had been 
deemed to have accrued or arisen in India.

It was pointed out to  the Bombay high Court that such 
a deduction had been allowed by the tribunal in the 
assessee’s own case for A.Y. 1979-80 and therefore the 
principle of consistency  required the tribunal to adopt the 
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same view as it did in A.Y. 1979-80. It was pointed out that 
explanation 1 added to section 40(a)(ii) with effect from 
A.Y. 2006-07 was clarificatory in nature, as was evident 
from the fact that it began with the words ‘for removal of 
doubts’. It should therefore be deemed to have always 
been there and would apply to the case before the high 
Court. It was argued that if it was held that section 91 was 
not applicable, then the bar of claiming deduction to the 
extent of the tax paid abroad would not apply.

reference was made on behalf of the assessee to the 
commentary on ‘Law and practice of income tax’ by 
Kanga & Palkhivala (8th edition), wherein a reference 
was made to the decisions of the Bombay high Court in 
CIT vs. Southeast Asian Shipping Co. (IT Appeal No. 
123 of 1976) and CIT vs. Tata Sons Ltd. (IT Appeal No. 
209 of 2001)  holding that foreign tax did not fall within 
the mischief of section 40(a)(ii) and that the assessee’s 
net income after deduction of foreign taxes was his real 
income for the purposes of the Income-tax Act.

It was therefore argued on behalf of the assessee that 
the decision of the Bombay high Court in S. Inder Singh 
Gill (Supra) would not apply and the tax paid in Saudi 
arabia on the income accrued or arising in India was to be 
allowed as a deduction to arrive at the real profits which 
were chargeable to tax in India.

on behalf of the revenue, it was submitted that the 
issue stood concluded against the assessee by the 
decision of the Bombay high Court in S. Inder Singh Gill 
(Supra). It was submitted that the real income theory was 
inapplicable in view of the specific provision of section 
40(a)(ii) which prohibited deduction of any tax paid. It was 
submitted that in terms of the main provisions of section 
40(a)(ii), any sum paid on account of any tax on the profits 
and gains of business or profession would not be allowed 
as a deduction.

It was argued on behalf of the revenue that the 
Explanation 2, inserted with effect from A.Y. 2006-07, 
only reiterated that any sum entitled to tax relief u/s 91 
would be covered by the main part of section 40(a)(ii). It 
did not take away the taxes not covered by it out of the 
ambit of the main part of section 40(a)(ii).

The Bombay High Court held that the Tribunal was justified 
in not following its order in the case of the assessee 
itself for A.Y. 1979-80, as it noted the decision of the 
Bombay high Court in S. Inder Singh Gill (Supra) on an 
identical issue. The Court observed that the decisions in 

South Asian Shipping Co. (Supra) and Tata Sons Ltd. 
(Supra) were rendered not at the final hearing but while 
rejecting the applications for reference u/s 256(2) and 
at the stage of admission u/s 260A, unlike the judgment 
rendered in a reference by the Court in S. Inder Singh 
Gill, and therefore could not be relied upon in preference 
to the decision in S. Inder Singh Gill. 

Further, the Court observed that it was axiomatic that 
income tax was a charge on the profits or income. The 
payment of income tax was not a payment made or 
incurred to earn profits and gains of business. It could 
therefore not be allowed as an expenditure to determine 
the profits of the business. Taxes such as excise duty, 
customs duty, octroi, etc., were incurred for the purpose of 
doing business and earning profits or gains from business 
or profession and therefore, they  were allowable as 
deduction to determine the profits of the business. It is the 
profits and gains of business, determined after deducting 
all expenses incurred for the purpose of business from 
the total receipts, which were subjected to income tax as 
per the Act. The main part of section 40(a)(ii) did not allow 
deduction of tax to the extent the tax was levied  on the 
profits or gains of the business. According to the Court, it 
was on this general principle, universally accepted, that 
the Bombay high Court had answered the question posed 
to it in S. Inder Singh Gill in favour of the Revenue.

the Bombay high Court went on to observe that it would 
have followed the decision in the case of S. Inder Singh 
Gill. however, it noticed that that decision was rendered 
under the 1922 Act and not under the 1961 Act. The 
difference between the two acts was that the 1922 act 
did not contain a definition of ‘tax’, unlike the 1961 Act 
where such term was defined in section 2(43) as ‘income 
tax chargeable under the provisions of this Act’. In the 
absence of any definition of ‘tax’ under the 1922 Act, the 
tax paid on income or profits and gains of business or 
profession anywhere in the world would not be allowable 
as a deduction for determining the profits or gains of the 
business u/s 10(4) of the 1922 act, and therefore the 
decision in S. Inder Singh Gill was correctly rendered on 
the basis of the law then prevalent.

Proceeding on the said lines,  the Bombay high Court 
held that by insertion of section 2(43) for defining the term 
‘tax’, tax which was payable under the 1961 Act on the 
profits and gains of business that alone was not allowed 
to be deducted u/s 40(a)(ii), notwithstanding sections 30 
to 38. According to the Court, the tax, which had been 
paid abroad would not be covered within the mischief of 
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section 40(a)(ii), in view of the definition of the word ‘tax’ in 
section 2(43). The Court said that it was conscious of the 
fact that section 2, while defining the various terms used 
in the Act, qualified it by preceding the definition with the 
words ‘in this Act, unless the context otherwise requires’. 
It noted that it was not even urged by the revenue that 
the context of section 40(a)(ii) would require it to mean 
tax paid anywhere in the world and not only tax payable 
under the Act.

the Court analysed the rationale for introduction of 
the explanations to section 40(a)(ii), as set out in the 
explanatory memorandum to the Finance act, 2006, 
recorded in CBDT Circular No. 14 of 2006 dated 
28th December, 2006. It  recorded the fact that some 
assessees, who were eligible for credit against the tax 
payable in India on the global income to the extent that 
the tax had been paid outside India u/s 90/91, were also 
claiming deduction of the tax paid abroad as it was not 
tax under the Act. In view of the above, the explanation 
would require in the context thereof that the definition of 
the word ‘tax’ would also mean tax which was eligible to 
the benefit of section 90/91. However, as per the High 
Court, this departure from the meaning of the word ‘tax’ 
as defined in the Act was  restricted to the above-referred 
section 90/91 only and gave no license to widen the 
meaning of the word ‘tax’ to include all taxes on income 
or profits paid abroad for the purposes of section 40(a)(ii).

the Court further noted that it was undisputed that some 
part on which tax had been paid abroad was on income 
that had been deemed to have accrued or arisen in India. 
To that extent, the benefit of section 91 was not available 
for such tax so paid abroad. Therefore, such tax was not 
hit by the explanation to section 40(a)(ii) and was to be 
considered in the nature of an expenditure incurred to 
earn income. The Court then held that the Explanation to 
section 40(a)(ii) was declaratory in nature and would have 
retrospective effect.

the Bombay high Court therefore held that the assessee 
was entitled to deduction for foreign taxes paid on income 
accrued or arisen in India in computing its income, to 
the extent that such tax was not entitled to the benefit of 
section 91.

oBservations
Before looking at the applicability of section 40(a)(ii), 
one first needs to examine whether income tax is at 
all an expenditure, and if so, whether it is a business 
expenditure. Accounting Standard 22, issued by the 

ministry of Corporate affairs under the Companies act, 
provides that ‘Taxes on income are considered to be an 
expense incurred by the enterprise in earning income 
and are accrued in the same period as the revenue and 
expenses to which they relate.’ It therefore seems that 
income tax is an expenditure under accounting principles.

Since only certain types of business expenditure are 
allowable as deductions while computing income under 
the head ‘Profits and Gains of Business or Profession’, 
the question that arises is whether tax is a business 
expenditure. Accounting Standard 22 states that 
‘Accounting income (loss) is the net profit or loss for a 
period, as reported in the statement of profit and loss, 
before deducting income tax expense or adding income 
tax saving.’ Ind AS 12 issued by the Ministry of Corporate 
affairs states ‘The tax expense (income) related to profit 
or loss from ordinary activities shall be presented as part 
of profit or loss in the statement of profit and loss.’

however, if one looks at the manner of presentation in 
the final accounts, it is clear that income tax is treated 
quite differently from business expenditure, being 
shown separately as a deduction after computing the 
pre-tax profit. Therefore, it appears that while tax is an 
expense, it may not be a business expenditure. This is 
supported by the language of aS 22, which states that 
‘Accounting income (loss) is the net profit or loss for a 
period, as reported in the statement of profit and loss, 
before deducting income tax expense or adding income 
tax saving.’

Further, the fundamental issue still remains as to whether 
such foreign income taxes can ever be a deductible 
expenditure under sections 30 to 38. Even on basic 
commercial principles, income tax is not an expenditure 
for earning income; it is a consequence of earning 
income. Whether such income tax is a foreign tax or tax 
under the 1961 act is irrelevant – it is still an application 
of income after having earned the income. This view is 
supported by the decision of the madras high Court in 
the Kerala Lines case (Supra), where the high Court 
observed that the payment of foreign taxes could not be 
regarded as an expenditure for earning profits; they could 
at best be considered as an application of profits earned 
by the assessee.

In the reliance Infrastructure case, the decision of the 
Bombay high Court was primarily focused and based on 
the language of section 40(a)(ii), the explanation thereto 
read with the definition of ‘tax’ u/s 2(43). However, it needs 
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to be kept in mind that section 40 is a section listing out 
expenses, which are otherwise allowable under sections 
30 to 38, but which are specifically not allowable. The 
provisions of section 40(a)(ii) will therefore come into play 
where an item of expenditure is otherwise allowable as 
a business expenditure under sections 30 to 38. If such 
expenditure is in any case not allowable under sections 
30 to 38, the question of applicability of section 40(a)(ii) 
does not arise.

the Bombay high Court, in the case of CIT vs. Plasmac 
Machine Mfg. Co. Ltd. 201 ITR 650, considered a 
situation of payment of tax liability of a transferor firm 
by the transferee company, where the company had 
taken over the business of the transferor firm. It held 
that the expenditure representing the liability of the 
transferor, which was discharged by the transferee, was 
a capital expenditure forming part of the consideration 
for the acquisition of the business and was therefore 
not deductible in the computation of income. Hence, the 
question of applicability of section 40(a)(ii) did not arise.

under what clause would foreign income taxes be 
allowable under sections 30 to 38? The only possible 
provision under which such income taxes may fall for 
consideration as a deduction would be section 37(1). 
Section 37(1) allows a deduction for expenditure (not 
being in the nature of capital expenditure or personal 
expenses) incurred wholly and exclusively for the 
purpose of business or profession. Is a foreign income 
tax an expenditure incurred wholly and exclusively for the 
purpose of business or profession, or is it an application 
of the income after it has been earned?

the house of lords, in the case of Commissioners of 
Inland Revenue vs. Dowdall O’Mahoney & Co. Ltd. 
33 Tax Cases 259, had occasion to consider this issue 
in the case of an Irish company which had branches in 
England; it claimed that in computing the English profits, 
it was entitled to deduct that proportion of the Irish taxes 
attributable to those profits. The House of Lords held that 
payment of such taxes by a trader was not a disbursement 
wholly and exclusively laid out for the purposes of the 
trade and this was so whether such taxes were united 
Kingdom taxes or foreign or Dominion taxes. The House 
of lords further observed that taxes like these were not 
paid for the purpose of earning the profits of the trade; 
they were the application of those profits when made and 
not the less so that they were exacted by a dominion or 
foreign government. It further observed that there was not 
and never was any right under the principles applicable 

to deduct income tax or excess profits tax, British or 
foreign, in computing trading profits. According to the 
house of lords, once it was accepted that the criterion is 
the purpose for which the expenditure is made in relation 
to the trade of which the profits are being computed, no 
material distinction remained between the payment to 
make such taxes abroad and a payment to meet a similar 
tax at home. A similar view was taken by the Madras High 
Court in Kerala Lines (Supra).

In the Reliance Infrastructure case, the Bombay high 
Court, while referring to this basic principle, also accepted 
by it in the S. Inder Singh Gill case, did not lay down any 
rationale for departing from this principle while deciding 
the matter. It perhaps was swayed by the Explanation to 
section 90/91 and section 2(43), both of which had no 
application on the subject of allowance of deduction of 
the foreign tax in computing the business income in the 
first place. 

the issue of deductibility of foreign taxes had also come 
up recently before the ahmedabad Bench of the tribunal, 
in which the Tribunal took differing views. In both these 
cases the assessee had claimed foreign tax credit under 
section 90/91 on the basis of the gross foreign income, but 
was allowed tax credit on the basis of net foreign income 
taxable in India. It alternatively claimed deduction for such 
foreign taxes not allowed as credit. In the first case, DCIT 
vs. Elitecore Technologies (P) Ltd., 165 ITD 153, the 
tribunal held, after a detailed examination of the entire 
gamut of case laws on the subject, that foreign taxes were 
not a deductible expenditure. It pointed out aspects which 
had not been considered by the Bombay high Court in 
the Reliance Infrastructure case. In the subsequent 
decision in Virmati Software & Telecommunication Ltd. 
vs. DCIT, ITA No 1135/Ahd/2017 dated 5th March, 2020, 
the tribunal took a contrary view, following the Bombay 
high Court decision in the Reliance Infrastructure case, 
that such foreign taxes not allowed credit u/s 91 were 
deductible in computing the income. The Mumbai Bench 
of the tribunal, in the case of Tata Motors Ltd. vs. CIT 
ITA No. 3802/Mum/2018 dated 15th April, 2019, has also 
followed the Bombay high Court decision in Reliance 
Infrastructure and held that the deduction for foreign 
taxes not entitled to relief under section 90/91 could not 
be the subject matter of revision u/s 263.

the mumbai Bench of the tribunal, on the other hand, 
in the case of DCIT vs. Tata Sons Ltd. 43 SOT 27, 
has, while disallowing the claim for deduction of foreign 
taxes u/s 37(1), observed that if it was to be held that the 
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assessee was entitled to deduction of tax paid abroad, in 
addition to admissibility of tax relief u/s 90 or section 91, 
it would result in a situation that on the one hand double 
taxation of income would be eliminated by ensuring that 
the assessee’s total income-tax liability did not exceed 
the income-tax liability in India or the income-tax liability 
abroad, whichever was greater, and, on the other hand, 
the assessee’s domestic tax liability would also be 
reduced by tax liability in respect of income decreased 
due to deduction of taxes. Such a double benefit to the 
assessee was contrary to the scheme of the act as well 
as the fundamental principles of international taxation.

Interestingly, the mumbai Bench of the tribunal, in Tata 
Consultancy Services Ltd. vs. ACIT 203 TTJ 146, 
considered a disallowance of uS and Canadian state 
taxes and held that such taxes were not covered by 
section 40(a)(ii) and were therefore allowable.

a question arose in Jaipuria Samla Amalgamated 
Collieries Ltd. 82 ITR 580 (SC) where the assessee, a 
lessee of mines, incurred statutory liability for the payment 
of road and public works cess and education cess, and 
claimed deduction of such cess in its computation of 
income. The A.O. disallowed such claim relying on section 
10(4) of the 1922 act, corresponding to section 40(a)
(ii) of the 1961 Act. In that decision, the Supreme Court 
held that the words ‘profits and gains of any business, 
profession or vocation’ which were employed in section 
10(4), could, in the context, have reference only to profits 
or gains as determined u/s 10 and could not cover the 
net profits or gains arrived at or determined in a manner 
other than that provided by section 10. Can one apply the 
ratio of this decision to foreign income taxes, which are 
levied on income computed in a manner different from 
that envisaged under the 1961 Act?

Subsequently, the Supreme Court itself in the case of 
Smithkline & French India Ltd. vs. CIT 219 ITR 581 
has taken a different view in the context of surtax. The 
Supreme Court observed in this case:

‘Firstly, it may be mentioned, s.10(4) of the 1922 Act or 
s.40(a)(ii) of the present Act do not contain any words 
indicating that the profits and gains spoken of by them 
should be determined in accordance with the provisions 
of the IT Act. All they say is that it must be a rate or tax 
levied on the profits and gains of business or profession. 
The observations relied upon must be read in the said 
context and not literally or as the provisions in a statute…’

This argument therefore seems to no longer be valid. 
In this case, the Supreme Court has also approved the 
Bombay high Court decision in Lubrizol India Ltd. vs. 
CIT 187 ITR 25, where the Bombay high Court noted that 
section 40(a)(ii) uses the term ‘any’ before ‘rate or tax’. 
the high Court had observed:

‘If the word “tax” is to be given the meaning assigned to 
it by s.2(43) of the Act, the word “any” used before it will 
be otiose and the further qualification as to the nature 
of levy will also become meaningless. Furthermore, the 
word “tax” as defined in s.2(43) of the Act is subject to 
“unless the context otherwise requires”. In view of the 
discussion above, we hold that the words “any tax” herein 
refers to any kind of tax levied or leviable on the profits 
or gains of any business or profession or assessed at 
a proportion of, or otherwise on the basis of, any such 
profits or gains’.

this view is in direct contrast to the view expressed in the 
Reliance Infrastructure case, and having been approved 
by the Supreme Court in the case of Smithkline & French 
(Supra), this view should prevail. Perhaps, the ratio of 
the Reliance Infrastructure case was largely governed 
by the fact that the non-applicability of section 2(43) to 
section 40(a)(ii) was never urged by the department 
before it.

therefore, the better view is that foreign income taxes are 
not a deductible expenditure in computing income under 
the 1961 act, irrespective of whether they are eligible for 
credit under sections 90, 90A or 91. 

The fundamental difference between equal treatment and equal performance is 
repeatedly confused. In performance terms, virtually no one is equal to anyone.  

The same individual is not even equal to himself on different days —  Thomas Sowell
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Ind aS/IGaaP – InterPretatIon &  
PraCtICal aPPlICatIon     

aCCountInG relIeF For rent  
ConCeSSIonS on leaSeS

on 28th may, 2020, the International accounting Standards 
Board (the IASB) finalised an amendment to IFRS 16 
Leases titled ‘Covid-19-Related Rent Concessions - 
Amendment to IFRS 16’. the Institute of Chartered 
accountants of India (ICaI) has already issued an 
Exposure Draft mirroring the IFRS 16 amendment. This 
will become a standard in India when it is notified by the 
ministry of Corporate affairs (mCa).

The modified standard provides lessees with an 
exemption from assessing whether a Covid-19-related 
rent concession is a lease modification. The amendments 
require lessees that have elected to apply the exemption 
to account for Covid-19-related rent concessions as 
if they were not lease modifications. It may be noted 
that accounting for lease modification can be very 
cumbersome and time consuming for many lessees 
that have significant leases on their balance sheet. If 
the modification accounting applies, a lessee does not 
recognise the benefits of the rent concession in profit or 
loss straight away. Instead, the lessee will recalculate its 
lease liability using a revised discount rate and adjust its 
right-of-use assets. If the modification accounting does 
not apply, the profit or loss impact of the rent concession 
would generally be more immediate. 

The practical expedient in many cases will be accounted 
for as a variable lease payment. If accounted for as a 
variable lease payment, the concession is accounted for 
in profit or loss in the period in which the event or condition 
that triggers those payments occurs.

It may be noted that the practical expedient is a choice and 
it is not mandatory to apply. The practical expedient is not 
available to lessors. The practical expedient applies only 
to rent concessions that meet all the following conditions 
(paragraphs 46A and 46B):

Condition 1 – the rent concession occurs as a direct 
consequence of the Covid-19 pandemic.

Condition 2 – The change in lease payments results in 
revised consideration for the lease that is substantially 
the same as, or less than, the consideration for the lease 
immediately preceding the change.

Condition 3 – Any reduction in lease payments affects 
only payments originally due on or before 30th June, 2021.

Condition 4 – There is no substantive change to other 
terms and conditions of the lease.

let’s take a few scenarios to assess the applicability of 
the practical expedient.

ISSue
Base fact pattern
u Lessor leases commercial space to lessee,
u Lease term is four years and rental is fixed at Rs. 4,000 
p.m.

Whether practical expedient is available in the following 
scenarios?

Dolphy D’Souza
Chartered accountant

Scenario Facts Can practical expedient be applied?
1 u Year 2020: Rent is reduced to Rs. 3,000 p.m. for May-July, 

2020 due to business disruption as a result of Covid-19

 u No change in subsequent years and no other change in  
lease contract

Yes, as rent concession is as a direct consequence of the Covid-19 
pandemic and all the other three conditions are also met
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Comparison between applying the practical expedient 
and lease modification
Example – rent abatement
Entity A leases retail space from Entity B. As at 31st may, 
2020, Entity B grants Entity A a one-month rent abatement, 
where rent of Rs. 1 million that would otherwise be due 
on 1st June, 2020 is unconditionally waived. The rent 
concession satisfies the criteria to apply the practical 
expedient. The rent concession is a lease modification 
because it is a change in consideration for a lease that 
is not part of the original terms and conditions of the 
lease. The rent concession meets the definition of a lease 

modification and it would be accounted for as such if the 
practical expedient is not elected by entity a.
 

practical 
expedient not 

applied – lease 
modification 

accounting (Ind 
aS 16.39 - 43)

practical 
expedient 

is applied – 
variable lease 

payment 
accounting [Ind 

aS 16.38(b)]
Effect on lease 

liability
reduced to 

reflect the revised 
consideration

reduced to 
reflect the revised 

consideration

Scenario Facts Can practical expedient be applied?
2 u Year 2020: Rent is reduced to Rs. 3,000 p.m. for  

May-July, 2020

u  Year 2021: Rent for Aug.-Oct., 2021 is increased by Rs. 
1,000 p.m. from the original rent. B will pay Rs. 5,000 p.m. for  

Aug.-Oct., 2021

Yes, because reduction in lease payments affects only payments 
originally due on or before 30th June, 2021. Additionally, the increase 
in lease rental is beyond 30th June, 2021 and is in proportion to the 
concession provided. For Condition 3, amendment acknowledges 

that a rent concession would meet this condition if it results in 
reduced lease payments on or before 30th June, 2021 and increased 

lease payments that extend beyond 30th June, 2021
3 u Lessor agreed for a six-month rent holiday from May – Oct., 

2020, i.e., concession of Rs. 24,000

u However, in the month of March, 2021, the lessee pays  
this amount along with interest of Rs. 3,000, which  

totals to Rs. 27,000

Here, though there is a rent holiday, but those rents are paid 
subsequently, along with interest. IASB has noted in their basis of 

conclusion that if the cash flows have increased to compensate the 
time value of money, it would appear to be appropriate for entities 

to assess that Condition 2 is met. Other increases in consideration, 
such as penalties that are included in the deferral, would cause this 

criterion to be not satisfied
4 u Year 2020 & 2021: Rent is reduced to Rs. 3,000 p.m. for 

May, 2020 – Dec., 2021

u Year 2022 & 2023: Rent for Jan. 2022 – Aug. 2023 is 
increased by Rs. 1,000 p.m. from original rent. B will pay  

Rs. 5,000 p.m. for Jan., 2022 – Aug., 2023

No. In this scenario, the rent reduction is as a direct consequence 
of Covid. However, the reduction of Rs. 1,000 affects the payments 

originally due for the period even beyond 30th June, 2021. The 
timeline prescribed in the amendment is purely rule-based. It would 

not be appropriate to interpret it in such a way that rental concession 
can be applied to the rent covering the period up to 30th June, 2021 
and for rent changes beyond 30th June, 2021 the normal accounting 

of lease modification can be applied. One should consider the 
changes in the lease rentals in their entirety. It is not acceptable 

that rent concessions are accounted such that one portion satisfies 
the criterion (i.e. May, 2020 – June, 2021, i.e., 30th June is the date 
beyond which rent concessions completely disqualify the entity from 
applying the accounting relief) and the remaining portion, i.e., July, 

2021 to August, 2023 does not satisfy the criterion
5 u Year 2020: Rent is reduced to Rs. 3,000 p.m. for  

May-July, 2020

u Year 2021: Rent for Aug.-Oct., 2021 is increased  
by Rs. 4,000 p.m. from original rent. B will pay Rs. 8,000 p.m. 

for Aug.-Oct., 2021

No, because the reduction is of Rs. 1,000 in 2020 but in 2021 
the rent increased by Rs. 4,000 from original rent which is not in 

proportion to the concession provided

6 u Lessor offers to reduce the monthly rent on the condition 
that its space is reduced from 8,000 sq. ft. to 5,000 sq. ft.

No, it would be a substantive change to other terms and conditions, 
and therefore the practical expedient would be unavailable for that 

rent concession
7 u Rent holiday for May-July, 2020

u At the end of the lease term, it gets extended for three 
months on the terms and conditions contained in the original 

lease agreement

Yes, because the lease extension is not considered as a substantive 
change to other terms and conditions of the lease. This point has 

been clarified in basis for conclusion of the standard
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practical 
expedient not 

applied – lease 
modification 

accounting (Ind 
aS 16.39 - 43)

practical 
expedient 

is applied – 
variable lease 

payment 
accounting [Ind 

aS 16.38(b)]
Effect on 

discount rate
The total revised, 

remaining 
consideration 

is re-measured 
using an updated 
discount rate as 
at the effective 

date of the lease 
modification

no change in 
discount rate

Effect on right-
of-use asset

the offsetting 
adjustment is 

recorded against 
the carrying value 
of the right-of-use 

asset

no effect

Effect on profit 
or loss

none as at 
the time of 

modification; 
but will result in 
modified finance 

expense and 
depreciation 

in subsequent 
periods

the offsetting 
adjustment is 

recorded in profit 
or loss

As is visible from the above example, the practical expedient 

provides relief to the lessee in the following ways:
(a)  The lessee does not have to assess each rent 
concession to determine whether it meets the definition of 
a lease modification;
(b)  It also simplifies the calculations that are prepared by the 
lessee, since it does not require a revised discount rate;
(c)  The rent concession is accounted in profit or loss in 
the period in which the event or condition that triggers 
the revised consideration occurs, rather than being 
reflected in future periods as revised finance expense and 
depreciation of the right-of-use asset.

ConCluSIon
The author believes that the practical expedient is a 
welcome relief for lessees that have a large number of 
leases, for example, airline, telecom, retail and other 
entities. However, applying practical expedient may 
not be as simple as it appears and there could be 
numerous complexities in determining what scenarios 
can be subjected to a practical expedient, as well as the 
accounting of the practical expedient.

If the lessee applies the practical expedient, it shall 
disclose if it has applied the expedient to all lease 
contracts or the nature of the contracts to which it has 
applied the expedient. the lessee should also disclose 
the P&L impact of applying the practical expedient.
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lEGISlaTIVE FraMEWorK – GST  
VIS-À-VIS CuSToMS
The levy of GST finds its genesis under Articles 246A 
and 269A of the Constitution of India. Article 246A 
confers powers on both Parliament and the State 
Legislature to make laws with respect to goods and 
services tax imposed by the Union or such State. Two 
points to be noted here are:

(a) Vide the proviso to article 246a, Parliament has been 
given the exclusive power to make laws with respect 
to goods and services tax where the supply of goods 
or services or both is in the course of interstate trade 
or commerce. the mechanism for levy, collection and 
sharing of tax on such supplies is provided under article 
269a. explanation 1 to article 269a further provides that 
the supply of goods or services in the course of import 
into the territory of India shall be deemed to be a supply in 
the course of interstate trade or commerce.
(b) article 286 restricts the states from levying tax on sale 
or purchase of goods or services or both if such supply 
takes place outside the state or in the course of import 
into or export out of the territory of India.

It is by virtue of the above framework that Parliament has 
enacted the Integrated Goods & Services tax (IGSt) act, 
2017 and the Central Goods & Services tax (CGSt) act, 
2017 for levy and collection of tax on interstate supplies 
and intrastate supplies, respectively. Similarly, the states 
have enacted the State Goods & Services tax (SGSt) 
act, 2017 for levying tax on intrastate supplies. the 
determination whether or not a supply is in the course of 
interstate trade or commerce is dealt with under sections 
7 and 8 of the IGSt act, 2017. Section 7 thereof provides 
that supply of goods imported into the territory of India till 
they cross the customs frontiers of India shall be treated 
as supply of goods in the course of interstate trade or 
commerce.

there is an apparent dual levy on import of goods under 
the Constitution in view of article 269a treating import 

of goods as interstate supply of goods or commerce 
and article 246 empowering the levy of customs duties. 
It is for this reason that the charging section for levy of 
IGST u/s 5 specifically excludes the levy and collection 
of integrated tax on goods imported into India from its 
purview and provides that the same shall be levied and 
collected in accordance with the provisions of section 3 
of the Cta, 1975 on the value determined under the said 
act at the point when the duty of customs is levied on the 
said goods u/s 12 of the Customs act, 1962.

therefore, when dealing with a cross-border transaction 
involving goods, there is a close interplay between the 
provisions of GSt and Customs requiring determination 
of the statute under which the duty / tax has to be 
discharged. It therefore becomes important to understand 
the meaning of the terms ‘imported goods’, ‘importer’  
and the process to be followed in the case of importation 
of goods.

‘IMPorTED GooDS’ anD ‘IMPorTEr’
‘Imported goods’ is defined u/s 2(25) of the Customs Act, 
1962 to mean any goods brought into India from a place 
outside India but does not include goods which have been 
cleared for home consumption. Similarly, section 2(26) 
defines the term ‘importer’ in relation to any goods at any 
time between their importation and the time when they 
are cleared for home consumption, includes [any owner, 
beneficial owner] or any person holding himself out to be 
the importer.

When goods are imported into India, there are generally 
two sets of transactions which are undertaken, one 
being the filing of Bill of Entry for Home Consumption, 
in which case the importer has to pay duty as applicable 
on the said goods and get the goods cleared from the 
Customs authorities. once this is done, the goods are no 
longer imported goods and therefore, on all subsequent 
transfers the tax will be levied and collected under the 
GSt mechanism by classifying the transaction either as 
intrastate or interstate. The second option is to file Bill 

InTErlInKInG BETWEEn GST anD CuSToMS

SUnIL GAbhAwALLA i RIShAbh SInGhvI i PARTh ShAh
Chartered accountants

DECoDInG GST



87BomBay Chartered aCCountant  Journal  july 2020

 483 (2020) 52-a  BCaJ

Customs act, 1962. this view has been followed by the 
aar in Sadesa Commercial Offshore De Macau Ltd. 
[2019 (21) GSTL 265 (AAR - GST)] and Bank of Nova 
Scotia [2019 (21) GSTL 238 (AAR - GST)]. In fact, in 
Sadesa Commercial the aar has also held that if they 
are engaged exclusively in undertaking such supplies, 
i.e., sale of warehoused goods, they would not be liable 
to obtain registration under GSt.

Prior to the amendment referred to above, the Board had 
issued Circular 46/2017-Cus. dated 24th november, 2017 
wherein it was clarified that tax will be levied on multiple 
occasions, one at the time when the warehoused goods 
are sold before clearance for home consumption, and 
secondly when the bill of entry for home consumption 
of such warehoused goods is presented for clearance. 
however, vide a later Circular 3/1/2018 dated 25th may, 
2018, it was clarified that integrated tax shall be levied and 
collected at the time of final clearance of the warehoused 
goods for home consumption only.

In addition, Circular 46/2017-Cus. was withdrawn to 
align with the amendment to Schedule III of the CGSt 
act, 2017 which deemed supply of warehoused goods to 
any person before clearance for home consumption as 
neither a supply of goods nor supply of services w.e.f. 1st 

april, 2018.

IMPorTS BY SEZ DEVEloPErS / unITS 
a similar analogy will apply for the purpose of goods 
imported into a Special economic Zone as well. Section 
53(1) of the SeZ act, 2005 provides that SeZs shall be 
deemed to be a territory outside the Customs territory of 
India for undertaking the authorised operations. however, 
this does not imply that the provisions of the Customs 
act, 1962 shall not apply to SeZs as held by the Gujarat 
high Court in the case of Diamond & Gem Development 
Corporation vs. Union of India [2011 (268) ELT 3 
(Guj.)]. It is for this reason that when goods are imported 
into an SeZ, a bill of entry for re-warehousing has to be 
filed. Of course, in view of section 26 of the SEZ Act, 
2005 which provides exemption from duties of customs 
on goods imported into India to carry on the authorised 
operations, no duty of customs – including IGSt – is 
leviable on such imports.

however, a challenge arises when the said goods are 
cleared for use in dta. the goods imported into an SeZ 
are under a Bill of entry for re-warehousing. however, 
since an SeZ is deemed to be outside the customs 
territory of India, section 30 of the SeZ act, 2005 provides 

of entry for Warehousing, in which case the goods shall 
be stored either at a public or a private warehouse by 
executing a bond. In the second option, the goods continue 
to be classified as imported goods and the payment of 
duty on such goods gets deferred till the time the goods 
are kept in the bonded warehouse and the same shall be 
assessed to tax when a bill of entry for home consumption 
in respect of such warehoused goods is presented.

In other words, till the time the goods are cleared for home 
consumption, i.e., an order permitting clearance of such 
goods for home consumption is passed, the goods would 
be treated as imported goods and will be subjected to levy 
and collection of tax u/s 12 of the Customs act, 1962.

TaX TrEaTMEnT oF HIGH SEaS SalES
In the case of high seas sales, the sale takes place before 
the goods are cleared for home consumption, i.e., a bill of 
entry for home consumption is filed and an order permitting 
the clearance of such goods is issued by the proper 
officer. This position has also been accepted by the Board 
vide Circular 33/2017 – Customs dated 1st august, 2017 
wherein they have clarified that in case of high seas sales 
transactions (single or multiple), IGSt shall be levied 
and collected only at the time of importation, i.e., when 
declarations are filed before the Customs Authorities for 
clearance purposes after considering the value addition 
on account of such high seas transactions. even the 
authority for advance ruling has held so in BASF India 
Private Limited [2018 (14) GSTL 396 (AAR - GST)].

Further, Schedule III has been amended w.e.f. 1st 

February, 2019 vide the insertion of entry 8(b) to provide 
that supply of goods by the consignee to any other person, 
by endorsement of documents of title to the goods, after 
the goods have been dispatched from the port of origin 
located outside India but before clearance for home 
consumption, shall be treated as neither being supply of 
goods nor supply of services.

TaX TrEaTMEnT oF WarEHouSED 
GooDS
a similar treatment will be accorded to goods where a 
bill of entry for warehousing is filed, i.e., goods are kept 
at a bonded warehouse which falls within the purview of 
customs area defined u/s 2(11) of the Customs Act, 1962 
as any area of a customs station or a warehouse. this 
is because when a bill of entry is filed for warehousing, 
the goods are not cleared for home consumption and 
therefore such goods continue to be classified as imported 
goods and subject to levy and collection of tax under the 



88 BomBay Chartered aCCountant Journal  july 2020

484 (2020) 52-a  BCaJ 

that any goods removed from an SeZ to the dta shall be 
chargeable to duties of customs, including anti-dumping, 
countervailing and safeguard duties under the Cta, 1975 
(51 of 1975), where applicable, as leviable on such goods 
when imported. In other words, if goods imported into an 
SeZ are cleared into dta, a fresh Bill of entry for home 
Consumption would have to be filed in view of the fact 
that the same would be treated as import of goods from a 
territory outside India. The Bill of Entry can be filed either 
by the SeZ unit or by the buyer of the goods.

TaX TrEaTMEnT oF DuTY FrEE SHoPS
the levy of tax on goods sold by duty Free Shops (dFS) 
has always been a subject matter of scrutiny, first under 
the pre-GSt regime and now under the GSt regime. dFS 
are shops which are set up at airports / sea ports within 
the customs territory, i.e., after a person goes through 
customs formality if he is commencing an international 
travel, or before a person goes through customs formality 
if he is returning from an international travel.

the dFS are treated as warehouses licensed u/s 58a of 
the Customs act, 1962. once the goods reach the dFS, 
there are two possibilities –the goods may be bought 
by an outbound passenger or the goods may be bought 
by an inbound passenger. But the fact remains that the 
goods have been sold by the dFS before a Bill of entry 
for home consumption was filed. Thus the question that 
remains is whether or not such sales would be liable 
to GSt, irrespective of whether the same is from the 
departure area or the arrival area. In this context, it would 
be imperative to refer to the following decisions of the 
Supreme Court:

(a) In the case of J.V. Gokal & Co. (Pvt.) Ltd. vs. 
Assistant Collector of Sales Tax [1990 (110) ELT 106 
(SC)], the Court explained the phrase ‘in the course of 
import of goods into the territory of India’ to mean
(1) the course of import of goods starts at a point when 
the goods cross the customs barrier of the foreign country 
and ends at a point in the importing country after the 
goods cross the customs barrier,
(2) the sale which occasions the import is a sale in the 
course of import,
(3) a purchase by an importer of goods when they are on 
the high seas by payment against shipping documents 
of title (Bill of lading) is also a purchase in the course of 
import, and
(4) a sale by an importer of goods, after the property in 
the goods passed to him either after the receipt of the 
documents of title against payment or otherwise, to a third 

party by a similar process is also a sale in the course of 
import.

(B) In the case of Hotel Ashoka vs. Assistant 
Commissioner of Commercial Taxes [2012 (276) ELT 
433 (SC)], specifically in the context of DFS, the Court 
had held that the sale of goods from dFS was from 
outside India and therefore, they were not liable to sales 
tax. the Court further held that the sale of goods was 
before they were cleared for home consumption, i.e., it 
was a sale of goods in the course of import into India and 
for this reason the state did not have the power to levy tax 
on such transactions.

even in the context of GSt, reference to the decision 
of the Bombay high Court in the case of Sandip Patil 
vs. Union of India [2019 (31) GSTL 398 (Bom.)] is 
important. In this case, not only did the Court agree with 
the above contention, it also held that supply of goods 
to outbound passengers would be treated as export 
of goods and in case of supply of goods to inbound 
passengers such inbound passengers would be treated 
as importers and they would also not be liable to pay 
any duty in view of Notification 43/2017-Cus. dated 30th 
june, 2017 and 2/2017-It (rate) dated 28th june, 2017 
r.w. duty-free allowance under the Baggage rules. the 
high Court further held that the dFS would be entitled to 
claim refund of accumulated ItC on account of export of 
goods u/r 89 of the CGSt rules, 2017. a similar view has 
also been taken in the case of A1 Hospitality Services 
Private Limited vs. Union of India [2019 (22) GSTL 
326 (Bom.)] as well as Atin Krishna vs. Union of India 
[2019 (25) GSTL 0390 (All.)].

one should, however, note that the aar has, in the case 
of Rod Retail Private Limited [2018 (12) GSTL 206 
(AAR - GST)] on the contrary held that the supply of 
goods from dFS would be liable to GSt. however, this 
aar, while referring to the decision of the Supreme Court 
in the case of Ashoka Hotel referred above, has held 
it to be not applicable since ‘under GST law, scenario 
has changed and therefore decision of Apex Court not 
applicable’. Instead, it refers to the decision in the case 
of Collector vs. Sun Industries [1988 (35) ELT 241 
(SC)] which was completely on a different footing. It is 
imperative to note that the high Court had in the case of 
Sandeep Patil distinguished this ruling on the grounds 
that the facts in the case of Rod Retail were different 
since the same was a ‘duty Paid Shop’ and not a ‘duty 
free shop’ as clarified by the Board vide Circular dated 
29th may, 2018 and therefore the dispensation allowed to 
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dFS would not be affected in any manner.

reference is also invited to the recent decision of the 
Supreme Court in the case of Nirmal Kumar Parsan vs. 
Commissioner of Commercial Taxes [SCA No. 7863 of 
2009] wherein in the case of warehoused goods the Court 
upheld the liability to pay Vat on goods sold as stores to 
foreign-going vessels. however, in this case, the Court 
made a peculiar observation that the appellant had not 
shown anything to demonstrate that the subject bonded 
warehouse came within the customs port / customs land 
station area and, more so, the state sales occasioned the 
import of goods within the territory of India.

InPuT TaX CrEDIT IMPlICaTIonS
In view of the amendment to section 17(3), it is further 
provided that the supply of goods covered under Schedule 
III would not be treated as exempted supply and therefore 
there is no requirement to reverse Input tax Credit on 
account of the same.

rCM on oCEan FrEIGHT
Generally, when a contract for sale of goods is executed, 
the parties need to agree when the risk and rewards 
associated with the goods would get transferred. there 
are two commonly used terms, namely, CIF – i.e., cost, 
insurance and freight included; and FoB – i.e., Free on 
Board, meaning once the goods reach the port at the 
foreign country, the risks and rewards associated with 
such goods are transferred to the buyer in which case 
he shall make arrangements to bring the goods from the 
foreign port to a port in India by entering into a separate 
contract for such services.

For customs, depending on the agreed terms, the 
assessable value is generally adjusted, either for actual 
freight incurred or on notional basis. For example, if 
freight cost is not available, the same is assumed at 
20% of the FoB value and the same is added to the 
transaction value for determining the assessable value. 
[refer rule 10 of the Customs Valuation (determination 
of Value of Imported Goods) rules, 2007]. this implies 
that the customs duty along with IGSt is paid not only 
on the transaction value but also on the actual various 
or notional value of expenses incurred during the import 
of such goods. this would also mean that tax is charged 
indirectly on the transportation cost in the CIF contracts 
as well, though the service provider (shipping line) and 
the service receiver (foreign seller) may not be in India.

despite the transaction being indirectly taxed, entry 10 

of Notification 10/2017-IT (Rate) dated 28th june, 2017 
imposes a liability on the importer, as defined in section 
2(26) to pay tax on ‘services supplied by a person located 
in non-taxable territory by way of transportation of goods 
by a vessel from a place outside India up to the customs 
station of clearance in India’. The Notification further 
provides that where the value of taxable service provided 
by a person located in non-taxable territory to a person 
located in non-taxable territory by way of transportation 
of goods by a vessel from a place outside India up to 
the customs station of clearance in India is not available 
with the person liable for paying integrated tax, the same 
shall be deemed to be 10% of the CIF value (sum of cost, 
insurance, and freight) of imported goods.

therefore, it is apparent that there is a dual taxation of 
the freight component, once at the time of clearance of 
goods with the customs authorities where the value of 
freight is included in the assessable value, and secondly, 
the tax liability created through the Notification 10/2017-IT 
(rate). Similar provisions existed under the Service tax 
regime as well where the Gujarat high Court had struck 
down the entry imposing liability to pay tax under reverse 
charge in the case of Sal Steel Limited vs. Union of 
India [R/SCA No. 20785 of 2018]. the levy was struck 
down primarily because section 94 did not permit the 
Central Government to make rules for recovering service 
tax from a third party who is neither the service provider 
nor the service receiver. the Court further held that there 
was no machinery provision to demand the tax from  
the importer.

under GSt, the aar has on multiple occasions such as 
India Potash Limited [2020 (32) GSTL 53 [AAR - AP)]; 
M.K. Agrotech Limited [2020 (32) GSTL 148 (AAR - 
KA)]; E-DP Marketing Private Limited [2019 (26) GSTL 
436 (AAR - MP)] held that there is a liability to pay GSt 
under rCm on such transactions. however, the Gujarat 
high Court has in the case of Mohit Minerals Private 
Limited vs. UoI [2020-TIOL-164-HC-AHM-GST] struck 
down entry 10 as ultra vires for the following reasons:
(a) the importer is not the service recipient since the GSt 
law defines the service recipient as the person liable to 
pay consideration,
(b) the place of supply provisions apply only in case 
where either the location of supplier or the recipient of 
services is outside India. In this case, both the location of 
supplier as well as recipient are outside India,
(c) the point of taxation would never get triggered since 
neither the payment to the supplier would be reflected in 
the books of accounts of the importer, nor the invoice of 
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the shipping line would be in the name of the importer.

While the levy has been struck down, one should note 
that the Revenue is likely to file an appeal before the 
Supreme Court and therefore reliance on this decision 
should be placed keeping in mind other aspects as well. 
For instance, in case the decision is overturned by the 
Court and the liability to pay tax is confirmed, the same 
would be along with consequential interest and probably 
no Input tax Credits. Penalty can be contested on bona 
fide belief, but it would be a long way away, especially 
considering the fact that the payment of tax might in many 
cases be a revenue-neutral exercise.

InTErnaTIonal JoB WorK
Section 2(68) of the CGST Act, 2017 defines the term 
‘job work’ as ‘any treatment or process undertaken by 
a person on goods belonging to another person’. this 
activity is deemed to be a supply of service under GSt 
in view of entry 3 of Schedule II of the CGSt act, 2017.

the modus operandi in this kind of transaction is that the 
owner of goods (generally known as principal) desirous 
of getting some work done on his goods, sends the said 
goods to his job-worker without any consideration. the 
said job-worker shall work on the said goods and return 
the goods to the principal and recover the charges for 
carrying out the said activities from the principal.

therefore, there are three different events involved in a 
transaction of job work, namely, receipt of goods, working 
on the said goods (treatment / process) and lastly, return 
of the said goods. When both the parties, i.e., principal 
and job-worker are in the same territory, there are no tax 
implications at the time of receipt of goods and sending 
back the goods. however, when in the same transaction 
one of the parties is outside India, customs duty comes 
into the picture because there is either an import of goods, 
i.e., goods coming into India from a territory outside India 
in case of inbound job work or export of goods, i.e., goods 
being taken out of India in case of outbound job work.

under the Customs act, 1962 the import of goods for job 
work is dealt with by Notification 32/1997-Cus. dated 1st 
April, 1997. This Notification exempts goods imported 
for jobbing from payment of customs duty leviable under 
the First Schedule and additional duty leviable u/s 3 of 
the Cta, 1975 subject to satisfaction of the condition 
prescribed. however, it is imperative to note that vide 
Notification 26/2017-Cus. dated 29th june, 2017 in the 
context of additional duties u/s 3 of the Cta, 1975, the 

exemption is restricted only to the extent of additional 
duties leviable under sub-sections (1), (3) and (5) thereof. 
this would imply that the integrated tax on import of 
goods, which is leviable u/s 3(7) of the Cta, 1975 would 
be liable to IGSt in case of goods imported for job work 
purposes, though no consideration is payable by the 
importer job worker on such import of goods. the same 
applies in case of outbound job work, where goods are 
re-imported. Notification 45/2017-Cus. dated 30th june, 
2017 exempts additional duties leviable u/s 3 in the case 
of re-import.

The first question that would need consideration is whether 
the job-worker importing the goods would be liable to 
claim credit of integrated tax paid on such imports? For 
the same, one would need to refer to section 16 of the 
CGSt act, 2017 to ensure that the conditions prescribed 
therein are satisfied or not. The primary conditions to be 
satisfied in this set of transactions are that the goods 
should have been received in the course or furtherance 
of business, the recipient should be in possession of such 
tax-paying document as may be prescribed, the recipient 
should have actually received the goods, and lastly, he 
should have furnished the return u/s 39. It is beyond 
doubt that the above conditions are getting satisfied and 
therefore, the claim of integrated tax paid on receipt of 
goods for job work by the job-worker as importer should 
be allowed. this view has also been accepted by the 
aar in Chowgule & Co. Pvt. Ltd. [2019 (27) GSTL 405 
(AAR)].

the next question that would need consideration is in two 
parts, taxability of services provided by the job worker, 
and secondly whether sending back of goods would 
amount to exports or not? as discussed above, the 
commercial transaction in the current case is undertaking 
activity on goods owned by the principal for which the job 
worker recovers charges from the said principal. Since 
this is deemed to be a supply of service, section 13 of 
the IGSt act, 2017 shall come into play which deals with 
determination of place of supply in case where either the 
location of the supplier of service or the location of the 
recipient of service is outside India, which applies to the 
current transaction. accordingly, one needs to refer to the 
various scenarios laid down u/s 13 thereof to identify the 
applicable rule for determining the place of supply.

the most directly concerned rule for this kind of service 
appears to be section 13(3)(a) which provides that the 
place of supply of service in case where the services 
supplied in respect of goods which are required to be 
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made physically available by the recipient of services to 
the supplier of services, or to a person acting on behalf of 
the supplier of services in order to provide the services, 
shall be the location where such services are actually 
performed. In this sense, it would have implied that the 
goods on which job work services are being performed 
being located in India, the place of supply u/s 13(3) shall 
be India and accordingly the same would be liable to tax 
and not treated as export of services. Similarly, in case 
of an outbound job work transaction, the situation would 
be reverse and job work charges paid to the foreign job 
worker would not be liable to GSt under import of services 
since place of supply would be outside India.

this situation would apply till 31st january, 2019 post 
which the proviso to section 13(3) has come into force. 
the proviso provides that section 13(3)(a) shall not apply 
to cases where goods are temporarily imported into India 
for repairs or for any other treatment or process and 
are exported after such repairs or treatment or process 
without being put to any use in India, other than that 
which is required for such repairs or treatment or process. 
therefore, w.e.f. 1st February, 2019, in case of inbound 
job works, the place of supply shall be the location of 
the recipient of service, i.e., outside India and subject 
to the satisfaction of conditions u/s 2(6) of the IGSt act, 
2017 shall be treated as export of service. that being the 
case, such job-worker may be entitled to claim refund 
of accumulated ItC or tax paid on supply of such Zero-
rated Services. however, in case of an outbound job 
work transaction, the Indian principal would now be liable 
to pay tax under import of services.

It is important to note that this proviso does not impose 
any time limit within which the goods have to be exported 
after the repairs / process and therefore, no such time limit 
can be enforced for return of such goods. one may refer 
to the recent decision of the Supreme Court in Bombay 
Machinery Works [2020–VIL16–SC] which was on a 
similar aspect, though in the context of section 6(2) of the 
Central Sales tax act, 1956.

Notification 32/1997-Cus. dated 1st april, 1997 requires 
that the goods should be re-exported within six months 
from the date of clearance of such goods or within such 
extended time period as the assistant Commissioner of 
Customs may allow. It may be noted that the definition 
of exports, under GSt as well as Customs, is similar 
and means taking out of India to a place outside India. 
therefore, the sending back of goods would qualify as 
export for the purpose of Customs as well as GSt.

one important issue which was taken up in the aar case 
of Chowgule & Co. Pvt. Ltd. was that of eligibility of 
refund claim. In the said case, the applicant was engaged 
in undertaking job work on iron ore which attracts nil rate 
of duty. In this case, the aar held that since the goods 
being exported are liable for export duty, the refund of 
accumulated ItC would not be available in view of the 
second proviso to section 54. however, this appears to 
be on a wrong footing because the supply undertaken by 
the applicant was that of supply of services to which the 
restriction does not apply.

TaXaTIon oF InTanGIBlES
Section 2(22) of the Customs Act, 1962 defines the term 
‘goods’ to include, among other things, any other kind of 
movable property. the Supreme Court has, in the case 
of TCS vs. State of Andhra Pradesh [2004 (178) ELT 
2 (SC)] dealt with what shall constitute goods. While 
dealing with this subject, the Constitution Bench held that 
goods may be tangible or intangible property. a property 
becomes goods provided it has the attributes having 
regard to utility, capability of being bought and sold and 
capability of being transferred, transmitted, delivered, 
stored and possessed.

there can be different types of intangibles, such as 
patents, designs, copyrights, trademarks, etc. each of 
these is governed by specific statutes. Such rights can be 
transferred either by way of license or assignment. license 
is a temporary transfer of rights without any change in the 
ownership, which would amount to rendition of service in 
view of entry 5(c) of Schedule II of the CGSt act, 2017, 
while assignment would mean a change in ownership 
of the rights and therefore would be treated as supply of 
goods in view of entry 1(a) of Schedule II. this distinction 
has been explained in the case of CST vs. Dukes & Sons 
Private Limited [1988 (SCC) Online Bom 448].

however, an issue that arises is with respect to the situs 
in case of assignment of intangibles. What shall be the 
situs of such transfer, i.e., whether the location where the 
intangible is registered shall be the situs, or the location 
of the owner of such intangible shall be considered the 
situs? In this regard, one may refer to the decision of the 
Bombay high Court in the case of Mahyco Monsanto 
Biotech India Private Limited vs. Union of India [2016 
(44) STR 161 (Bom).] where the Court has followed the 
principle of mobilia sequuntur personam, i.e., location of 
owner of intangible asset would be closest approximation 
of situs of his intangible asset and the location where 
agreement is entered would not be relevant.
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Given this background, it may be argued that in case the 
rights owned by a person outside India are assigned, the 
same would be treated as import of goods and therefore 
no tax can be levied on the same u/s 5 of the IGSt 
act, 2017. however, the bigger issue would be whether 
or not such imports would be liable to tax u/s 12 of the 
Customs act, 1962, especially when the document of title 
evidencing assignment of rights is received electronically? 
In case the document of title is brought into India, either 
as a courier or baggage, there may be customs duty 
implications on such imports, but on what value would the 
same be payable would be a subject matter of dispute.

a similar challenge would be seen in case of export 
transactions, i.e., assignment of rights from India to a 
person outside India. Whether such person would be liable 
to treat such assignment as export of goods without there 
being a corresponding shipping bill and, accordingly, the 
consequential impact on adjudication of refund claims?

IMPorTS VIS-À-VIS TranSFEr oF rIGHT 
To uSE GooDS
another aspect to be noted is that of cases where there is 
a transfer of right to use goods and in pursuance of which 
goods are imported into India. entry 5(f) of Schedule 
II of the CGSt act, 2017 treats activities of transfer of 
right to use goods for any purpose as supply of services. 
therefore, when such service of transfer of right to use 
such goods is provided by a foreign party, which would 
trigger bringing goods from outside India to India, there 
will be a dual challenge, one being the levy of IGSt on the 
rental payments under import of service, and the second 
being the levy of IGSt u/s 12 of the Customs act, 1962 
which would be on the value of goods and therefore highly 
disproportionate to the transaction being undertaken.

To avoid this dual levy of tax, Notification 72/2017-Cus. 
dated 16th august, 2017 provides exemption from the levy 
of basic customs duty and integrated tax. While 100% 
exemption is not provided for under basic customs duty, 
integrated tax u/s 3(7) of Cta, 1975 is granted, provided 
the importer gives an undertaking that he shall discharge 
the tax on the said services as import of services.

GooDS SEnT For EXHIBITIonS
Various exhibitions are held all over India where people 
participate and display their goods. there can be a 
scenario where an exhibition is being held in India and 
a person from outside India showcases his product, in 
which case he shall bring the goods from outside India 
to India; and secondly, a case where a person in India 

intends to showcase his products at an exhibition being 
held outside India.

the procedure for import of goods for exhibition purposes 
is dealt with under Notification 8/2016-Cus. dated 5th 
February, 2016. The said Notification provides for 
exemption from payment of customs duty and additional 
customs duty subject to conditions, such as execution of 
bond, re-export of goods within the prescribed period of 
six months, etc. at times it so happens that the goods 
are sold at such exhibitions and therefore, instead of re-
exporting the said goods, the same have to be cleared 
for home consumption by paying the appropriate  
customs duty.

however, in such cases such person will have to apply 
for registration as a non-resident taxable person and 
discharge the applicable tax on the sale value after 
claiming Input tax Credit only of the tax paid on goods 
imported by him u/s 16. Such non-resident taxable person 
shall not be allowed credit of any other inward supplies, 
except for tax paid on goods imported by him. Similarly, 
in case of goods sent for exhibition abroad, Notification 
45/2017-Cus. dated 30th june, 2017 provides that no tax 
shall be payable on re-importation of such goods. this 
has also been clarified by the Board Circular 21/2019-
Cus. dated 24th july, 2019.

BranCH TranSFEr
Branch transfer is a common terminology used when a 
branch sends goods to another branch. under GSt, entry 
2 of Schedule I of the CGSt act, 2017 deems supply of 
goods or services or both between related persons or 
between distinct persons as specified in section 25 when 
made in the course or furtherance of business as supply, 
even though made without consideration which would 
require the transaction to be valued at arm’s length and 
tax discharged.

the application of this entry in the context of international 
branch transfer needs to be analysed. the term ‘distinct 
persons’ is dealt with u/s 25(4) which provides that a 
person who has obtained or is required to obtain more 
than one registration, whether in one State or Union 
territory or more than one State or Union territory shall, 
in respect of each such registration, be treated as distinct 
persons for the purposes of this Act.

In other words, it is only the domestic branches of an 
entity which come within the purview of distinct persons. 
Similarly, a domestic h.o. and foreign branch, or vice 
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versa would not come within the purview of related 
persons, since the same would have entailed existence 
of more than one person, which is not so in the case 
of branch transfers. It is for this reason that in case of 
domestic transactions the concept of ‘distinct person’ has 
been introduced.

In this background, one would need to analyse the 
tax implications when international branch transfer is 
undertaken, i.e., goods are sent to foreign branch / h.o. 
or vice versa, goods are received from foreign branch / 
h.o.

In an outward branch transfer case, it would be a 
transaction of export of goods – both under customs as 

well as GSt since goods are actually going out of India. 
the supplying branch would have an option to export the 
goods under lut / Bond or on payment of duty.

however, in case of inward branch transfer, the importer 
would be required to pay the applicable duty – customs as 
well as integrated tax on such imports, subject to specific 
exemptions or cases where the import of goods fall under 
specific scenarios.

ConCluSIon
While both the Customs and the GSt laws operate in 
different domains with different objectives in mind, in view 
of the disconnect in certain cases, one finds instances of 
overlap and interplay between these two laws. 
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rECEnT DEVEloPMEnTS In GST

noTIFICaTIonS
(1) Registration of IRP / RP – Notification No. 
39/2020-Central Tax, dated 5th May, 2020
Special procedure for registration of IrP / rP as distinct 
person in case of corporate debtors is provided by the 
above Notification, which amends the original Notification 
dated 21st March, 2020.

(2) Nil return by SMS – Notification No. 44/2020-Central 
Tax, dated 8th June, 2020
The government has provided facility of filing Nil returns 
in form 3B by SMS, for which Rule 67 is amended by the 
above Notification. The facility is now effective. This is a 
welcome facility for taxpayers.

(3) Merger of Union Territories – Notification No. 
45/2020-Central Tax, dated 9th June, 2020
Vide Notification No. 10/2020 dated 21st March, 2020 the 
procedure to be followed on account of merger of the Union 
territories of Daman and Diu and Dadra-Nagar Haveli till 
31st May, 2020 was prescribed. By the above Notification, 
the said procedure is extended till 31st July, 2020.

(4) Rejection of refund applications – Notification No. 
46/2020-Central Tax, dated 9th June, 2020
Section 54(7) of the CGST Act provides for passing of 
orders for rejection of refund applications in part or full. 
There is a time limit for rejection of such applications. By 
the above Notification, it is provided that if the time limit 
for rejection, as mentioned in section 54(7), falls between 
20th March, 2020 and 29th June, 2020, it shall be deemed 
to be extended to 15 days from the date of receipt of reply 
to notice or 30th June, 2020, whichever is later. This is to 
overcome the lockdown effect.

(5) Validity of E-way bill – Notification No. 
47/2020-Central Tax, dated 9th June, 2020
By the above Notification, the earlier Notification No. 
35/2020 dated 5th May, 2020 is amended. The validity 
period of E-way bills generated on or before 24th March, 
2020 (whose validity expired on or after 20th March, 2020), 

is extended till 30th June, 2020.

CIrCularS
(i)  Registration of IRP / CIRP – Circular No. 
138/08/2020-GST, dated 6th May, 2020
By the above Circular, more clarifications and explanations 
are given about the registration of IrP / CIrP in case 
of corporate debtors. The Circular is basically to bring 
uniformity and remove difficulties.

(ii) ITC for the purpose of refund – Circular No. 
139/09/2020-GST, dated 10th June, 2020
the above Circular is issued to clarify about ItC 
entitlement in respect of grant of refund. By a previous 
Circular, No. 125/44/2019 dated 18th November, 2019, 
wide benefit was given, in the sense that in addition to 
invoices reflected in Form 2A, refund was also granted for 
non-reflected invoices if copies of non-reflected invoices 
were uploaded with the application. Thus, the applicant 
could get full refund, including non-reflected invoices. 
However, this new Circular restricts the ITC entitlement 
for refund to the extent of the invoices reflected in 2A. 
Thus, there is curtailment in refund. This is said to be 
done in view of Rule 36(4).

(iii) Director’s salary vis-à-vis RCM – Circular No. 
140/10/2020-GST, dated 12th June, 2020
This is one of the beneficial circulars. Due to advance 
rulings in different cases, it was emerging that even in 
respect of salary paid to a director (who was also an 
employee of the company), RCM liability was attracted. 
By the above Circular, it is now clarified that no RCM 
liability is attracted in respect of salary paid to a director. 
However, such salary should be accounted as ‘Salaries’ 
in the books and which is covered by section 192 of 
the Income-tax Act for the purpose of TDS. If any other 
amounts are paid, such as professional fees, etc., the 
RCM liability will remain. The effect of the adverse AR, 
particularly of the rajasthan ar in the case of Clay Crafts 
India Pvt. Ltd. (Raj AAR/2019-20/33; date of order: 20th 

February, 2020) gets nullified.

G.G. GOYAL 
Chartered accountant

C.B. THAKAR
advocate
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aDVanCE rulInGS
(A) Rate of tax on ‘Gift vouchers / Gift cards’
Kalyan Jewellers India Limited (Order No. 52/
ARA/2019; dated 25th November, 2019)
The issue regarding rate of tax on the above cards was 
before the learned AAR, Tamil Nadu. There were different 
cards and the nature of the cards is described in the ar 
as under.

Features of three different pre-paid instruments
u  Closed System of PPI: Transactions are between 
only two parties. One party, the issuer, issues PPIs to 
customers. The PPI holder / customer makes purchases 
only from the issuer. There is no cash withdrawal. These 
PPIs cannot be utilised for third-party services / sales. 
The PPI holder / customer can purchase jewels from the 
issuer only on redemption of the PPI; here the ‘applicant’ 
is an issuer of PPIs to customers.
u Semi-Closed system of PPIs: transactions are 
between more than two parties. The third party issues 
PPIs to customers, who use PPIs at a group of clearly 
identified merchant locations having a third party M/s. 
Qwick Cilver Solution, based in Bangalore, (that) issues 
PPIs to customers who can redeem the same with the 
applicant or any other outlets identified by the applicant.
u  Open System of PPIs: these PPIs are issued by 
banks and are used at any merchant location for purchase 
of goods and services, including facilitation of cash 
withdrawals at ATM / Point of Sales (POSs) / Business 
correspondents (BCs). This type of PPI is not applicable 
to the applicant.

The levy of Central Excise and service tax did not apply 
on PPIs. The levy of octroi on ‘Sodexo Meal Vouchers’ 
was not sustained by the Hon’ble Supreme Court in the 
case of Sodexo vs. Maharashtra.

The party submitted a copy of a sample gift voucher 
which had the brand name of the applicant ‘Kalyan’, ‘Gift 
Voucher’ with the value of the money equivalent. In the 
terms and conditions, it states the date of validity of the 
voucher. The voucher cannot be exchanged for cash and 
no refunds will be given. It has to be produced in original 
at the store. No duplicate will be issued in case of loss. It 
is not a legal tender.

The applicant also explained accounting entries regarding 
the vouchers. When a gift voucher is sold, it is shown on 
the liability side in ‘Gift voucher liability account’. When 
the gift voucher is redeemed, the ‘Gift voucher liability 
account’ is debited and ‘sale’ account is credited. The main 

argument of the applicant was that the above cards are 
actionable claim or equivalent to money, being governed 
by the Payment and Settlement Systems Act, 2007.

Thus, the argument of the applicant was that the above 
cards are excluded from GST vide Entry 6 in Schedule III 
to the CGST Act. Citing judgments, including in the case 
of Sodexo India Private Limited, it was argued that they 
are not goods. Further, citing the judgment in the case of 
the Delhi Chit Fund Associations (43 GST 524 SC) it 
was also contended that it is not a service.

The learned AAR considered the above arguments. In 
relation to the argument that the cards are actionable 
claim, he observed as under:

‘In this case, the gift voucher / gift card is an instrument 
squarely covered under the definition of “payment instrument” 
under Payment and Settlement Systems Act, 2007. It is not 
a claim to a debt nor does it give a beneficial interest in any 
movable property to the bearer of the instrument. In fact, 
if the holder of the gift card / voucher loses or misplaces 
it and is unable to produce it before the applicant’s stores 
before the time limit specified on the card / voucher, the 
instrument itself becomes invalid. Then the customer cannot 
use it to pay for any goods. Thus, it is not an actionable 
claim as defined under Transfer of Property Act. It is only an 
instrument accepted as consideration / part consideration 
while purchasing the goods from the issuer and the identity 
of the supplier is established in the PPI.’

Thus, the contention about actionable claim is rejected. 
The AAR also made reference to the minutes of the 
GST Council wherein this issue was discussed. The 
AAR observed that the cards are movable property and 
therefore they are goods. He held that the applicant is 
supplying the cards to customers directly or through a 
distribution channel, against consideration.

Accordingly, the AAR held that the cards are liable to 
GST. About the time of supply, he observed that the cards 
are not against identifiable goods; therefore, the time of 
supply will be the date of redemption of the card.

Regarding the rate of tax, the AAR held that the cards 
are made from either paper or plastic and can be read 
electronically. It is held that paper voucher is printed 
material and covered by CTH 4911 9990 liable to tax at 
12% under item at Sr. No. 132 of Schedule II of Notification 
No. 1/2017 CT-Rate dated 28th June, 2017. In case of 
plastic cards readable electronically, the AAR held that 
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they are covered by CTH 8533 and liable to tax at 18% 
under item at Sr. No. 382 of Schedule III of Notification 
No. 1/2017 CT-Rate dated 28th June, 2017.

Complier’s note
In the above AR, the rate of tax is decided as per the 
media on which the card is supplied, such as plastic or 
paper, etc. However, the card itself has no importance. It 
has intrinsic value, i.e., it confers the right to the customer 
to avail goods against the cards. So the cards can be 
said to be intangible goods, as they are conferring rights. 
Under such circumstances, only one rate should apply to 
both types of cards. This aspect has not come up in the 
above AR and remains open for future.

(B) Inclusion / exclusion from turnover
Anil Kumar Agrawal (AR No. KAR ADRG 30/2020; 
dated 4th May, 2020)
This application before the Karnataka AAR was filed by 
the applicant who was not registered. He was interested 
in knowing as to which of the items were part of turnover 
and which were not part of turnover. The items presented 
for determination were as under:

‘a)   Partner’s salary as partner from my partnership firm
b)  Salary as director from private limited company
c)  Interest income on partner’s fixed capital credited to 

partner’s capital account
d)  Interest income on partner’s variable capital credited 

to partner’s capital account
e) Interest received on loan given
f) Interest received on advance given
g) Interest accumulated along with deposit / fixed deposit
h) Interest income received on deposit / fixed deposit
i) Interest received on debentures
j) Interest accumulated on debentures
k) Interest on Post Office deposits
l) Interest income on National Savings Certificates (NSCs)
m) Interest income credited in PF account
n) Accumulated interest (along with principal) received  

on closure of PF account
o) Interest income on PPF
p) Interest income on National Pension Scheme (NPS)
q) Receipt of maturity proceeds of life insurance policies
r)  Dividend on shares
s) Rent on commercial property
t) Residential rent
u) Capital gain / loss on sale of shares’

The applicant submitted his list, saying that income 
received towards salary as partner of firm and salary 

as director are not includible in turnover. It was also 
submitted that the rent towards residential property is part 
of aggregate turnover for registration.

The AAR referred to the definition of ‘aggregate turnover’ 
in the CGST Act and also the meaning of ‘Supply’ as given 
in section 7 of the said Act. Applying defined criteria, the 
AAR held as under in respect of the above items.

In respect of interest income from different sources 
mentioned in (c), (d), (e), (f), (g), (h), (i), (j), (k), (l), (m), 
(n), (o), (p) in the list given above, the AAR held that the 
said income is out of deposits and loans extended by 
the applicant. He held that giving loans, etc. is service 
against consideration in the form of interest. Such interest 
is exempt under Entry 27(a) of the Notification No. 
12/2017-Central Tax (Rate) dated 28th June, 2017. The 
AAR also held that the actual amount of loans, deposits, 
etc. is the value of service and this is includible in the 
aggregate turnover for registration.

In respect of amounts received from the firm, the AAR 
observed that all documents are not provided. However, it 
held that if it is in the form of salary, then it will be outside 
the scope of the CGST Act. Further, the share of profit 
from the firm is also not includible as it is application of 
money.

The issue about salary as director was not decided for 
want of documents. However, it is observed that if the 
income is as a non-Executive Director, then it is part of 
aggregate turnover. If the salary is as Executive Director, 
then it will not be includible in the turnover. (In this respect 
the readers can refer to Circular No. 140/10/2020-GST 
dated 12th June, 2020.)

In respect of rental income for commercial property, the 
AAR held that it is taxable supply and part of aggregate 
turnover. Regarding rental income from residential 
property, though it is exempt, it is to be added for deciding 
the aggregate turnover.

As for the income out of dividend on shares and capital 
gain / loss on shares, the AAR observed that they are 
related to securities and since securities are outside the 
purview of GST, the above will also be outside GST. In 
respect of receipt of money on maturity of insurance 
policies, it is return of money and there is no element 
of service between the policy holder and the insurance 
company. Thus, the above items were held to be not 
includible in the aggregate turnover.
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Complier’s note
In relation to interest income on loans, deposits, etc., 
the AAR has held that the actual value of deposit, loan, 
etc. will be the value of service. However, the interest 
is the consideration for supply and hence such interest 
should be value of supply. The above issue requires 
reconsideration.

(C) Classification of whole wheat parota and Malabar 
parota
ID Fresh Food (India) Pvt. Ltd. (AAR No. KAR ADRG 
38/2020; dated 22nd May, 2020)
The applicant was involved in the preparation and supply 
of the above items. As per the applicant, the above 
products fall in the category of ‘khakhra, plain chapatti 
or roti’ covered by Entry No. 99A of Schedule I to the 
Notification No. 1/2017-Central Tax(Rate) dated 28th June, 
2017 as amended vide Notification No. 34/2017-Central 
Tax(Rate) dated 13th October, 2017 and hence liable to 
tax at 5%.

The nature of the product is described as under: ‘The 

product consists (of) the ingredients of refined wheat flour 
(maida), RO purified water, edible vegetable oil, edible 
vegetable fat and edible vegetable salt. After adding all the 
ingredients, the product will be subjected to heat treatment 
on a pan or tawa for making it available for consumption.’

The applicant referred to classification under Custom 
Tariff Act, 1975 and suggested that the above products 
fall under Chapter 1905.

However, the Karnataka AAR held that the products will 
not fall in Chapter 1905 but in Chapter 2106. He also held 
that entry 99a cannot cover the above products as they 
do not fall within the description given in the said Entry, 
i.e., ‘khakhra, plain chapatti or roti’. The AAR held that 
the products are described as parota and hence they are 
neither ‘khakhra, plain chapatti or roti’. The products are 
further distinguished on the ground that ‘khakhra, plain 
chapatti or roti’ are ready for consumption, whereas the 
impugned products require further processing before 
consumption. Therefore, the learned AAR held that the 
products do not fall in Entry 99A of Schedule I. 
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reCent deCisions–indireCt taxes

puloma dalal i Jayesh GoGri i mandar telanG 
Chartered accountants

part a iService Tax 

i. HiGH Court

[2020] 117 taxmann.com 46 (Mad.)
MIOT Hospitals Ltd. vs. State of Tamil Nadu
Date of order: 28th May, 2020

the medical / health care services that involve 
fitting out or implanting of prosthetics into the 
physiology or the body of the patient for the 
alleviation of pain or improvement of the life of 
the patient in the course of medical / surgical 
procedure can be construed as ‘works contract’. 
At the same time, dispensing of medicines to such 
patients while they undergo treatment as inpatients 
in the hospital cannot come within the purview of 
the definition of ‘works contract’

FaCts
In this writ petition, the issue before the high Court was 
whether private hospitals are liable to pay Vat on the 
stents, valves, medicines, X-rays and other goods used 
while treating the inhouse patients. the petitioner did 
not charge any amount separately towards the cost of 
these items and charged a consolidated amount to the 
patients towards the cost of medical treatments. the Vat 
department argued that purported deemed sale of stents, 
valves, hip replacement and knee replacement, etc., in 
the course of the provision of medical services by the 
petitioners is ‘works contract’ within the meaning of section 
2(43) of the tamil nadu Value added tax act, 2006.

Held
the high Court referred to the 61st law Commission 
report and the decision of the hon’ble Supreme Court in 
the case of Larsen & Toubro Ltd. vs. State of Karnataka 
and Ors. [2013] 65 VST 1 (SC) to observe that the 
concept of ‘works contract’ contained in article 366(29a)
(b) takes within its fold all genre of works contract and 
is not restricted to one species of contract to provide for 

labour and service alone. referring to the illustration 
in paragraph 44 of the BSNL case, the Court held that 
although the Supreme Court has held that sub-clauses of 
article 366(29a) do not cover hospital services, there is 
no legal basis to follow the said conclusion any longer in 
the light of the subsequent decisions of the apex Court. 
It further held that a simple treatment with medicines 
cannot be equated with complicated medical procedures 
undertaken by the petitioners involving skill and use of 
expensive prosthetics and the use of laboratory testing 
equipment. even if the dominant intention of the contract 
was not to transfer the property in goods and rather 
rendering of service, or the ultimate transaction was a 
transfer of movable property, it is open to the states to levy 
sales tax on the materials used in such contract if such 
contract otherwise has elements of a ‘works contract’.

In constitutional terms, it is a transfer either in goods or 
in some other form. the Court distinguished the decision 
in the case of the Tata Main Hospital case stating the 
reason that the decision pertains to the period prior to the 
46th Constitutional amendment and ‘dominant test’ does 
not survive thereafter in respect of works contracts. the 
decision rendered by the full bench of the Kerala high 
Court in the case of Aswini Hospital Pvt. Ltd. and 
Ors. and the allahabad high Court in the case of M/s 
International Hospital Pvt. Ltd. were disagreed with 
on the ground that there is no discussion as to how the 
conclusions therein were arrived at when indeed the very 
purpose expanding the scope of the expression ‘tax on 
the sale or purchase of goods’ in article 366(29a) by the 
46th amendment to the Constitution and the corresponding 
statutory amendments to the definitions in the respective 
tax enactments of the States, were to include a transaction 
which involves not only sale but also deemed sale which 
was traditionally not considered as ‘sale’.

the hon’ble Single judge also disagreed with the 
reasoning given in the decision of the Punjab & haryana 
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high Court in M/s Fortis Healthcare Ltd. vs. State of 
Punjab on the ground that it runs not only contrary to the 
express language in article 366(29a) of the Constitution 
of India, but also to the ratio of the hon’ble Supreme 
Court in BSNL vs. Union of India (2003) 6 SCC 1 itself. 
It further held that an example / illustration in paragraphs 
44 and 45 of the BSNL decision which appears to be the 
basis of the relief in the four mentioned cases cannot be 
applied to the kind of hospital / medical service provided 
by the petitioners. the hon’ble Court also expressed a 
view that in all the four judgments, these Courts have not 
examined the point of view of ‘works contract’.

The Court accordingly held that fitting out or implanting of 
prosthetics into the physiology or the body of the patient 
for the alleviation of pain or improvement of the life of 
the patient in the course of medical / surgical procedure 
can be construed as ‘works contract’. however, the Court 
also held that dispensing of medicines to such patients 
while they undergo treatment as inpatients in the hospital 
cannot come within the purview of the definition of ‘works 
contract’. Consequently, no tax can be demanded on the 
value of such medicine.

Note: at paragraph 149 of the order, the hon’ble Court 
has indicated that various decisions relied upon by the 
petitioners dealing with taxability of single economic 
supply, although not relevant in Vat regime due to the 
Constitutional mandate of article 366(29a), may become 
relevant in the GSt regime. therefore, this decision may 
be distinguished while deciding the applicability of GSt 
on similar service.

ii. triBunal
 

[2020-TIOL-870-CESTAT-Chd.]
M/s DLF Project Ltd. vs. Commissioner of  
Central Excise and Service Tax
Date of order: 21st October, 2019

In absence of consideration, no service tax is 
leviable on corporate guarantee given to banks / 
financial institutions on behalf of holding company 
/ associate enterprises

FaCts
during the course of audit it was found that the appellant 
has provided corporate guarantee to various banks / 
financial institutions on behalf of their holding companies 
/ associate enterprises / joint venture and other loan 
facilities. the revenue alleges that such activity is 

taxable under Banking and Finance Institution Services. 
Further, the appellant has also collected certain charges 
on account of prime location of the flats and other relevant 
charges from the flat owners but did not pay service tax 
thereon. on pointing out by the revenue, the entire 
amount was paid with interest. later, a show cause notice 
(SCn) was issued demanding service tax on corporate 
guarantee and to impose penalty on account of non-
payment of service tax on preferential location charges. 
The demand was confirmed and therefore the present 
appeal is filed.

Held
the tribunal primarily noted that no consideration is 
received either from the financial institutions or from 
their associates for providing corporate guarantee. It 
was also noted that the demand raised in the SCn is on 
the basis of assumption and presumption, presuming 
that their associates have received the loan facilities 
from the financial institution at lower rate; therefore, the 
differential amount of interest is consideration, but there 
is no such evidence produced by the revenue on service 
tax before or after 1st july, 2012. Further, with reference 
to preferential location charges, since the tax and interest 
is paid before the issuance of the SCn, section 73(3) of 
the Finance act, 1994 is applicable and the penalty is set 
aside.

[2020-TIOL-858-CESTAT-Bang.]
Hotel Moti Mahal vs. Commissioner of Central 
Excise and Service Tax
Date of order: 29th May, 2020

Service tax can only be levied when there is a service 
provider, service receiver and consideration. 
It cannot be assumed that consideration is 
inbuilt merely on the basis of assumptions and 
presumptions
 
FaCts
the appellants are a restaurant having banquet halls. 
they sometimes charge only for the food served and 
do not charge any rentals for the banquet halls. the 
argument of the department is that any prudent man can 
understand that without any function no person can stay 
in the hotel for the entire day and have mid-morning tea 
with biscuit, buffet lunch, evening tea with biscuit and 
dinner. Further, though no separate rent was collected for 
the function hall, charges were recovered for use of lCd 
projector, laptop, white board, mike system, podium, etc., 
and service charge on the same was paid. the revenue 
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alleges that the organisation of functions is evident by the 
usage of lCd projector, etc., and the rent for the function 
hall is inbuilt in the value of the food served in the function; 
and therefore service tax is liable to be paid on such rent.
 
Held
the tribunal primarily noted that the demand is based on 
surmises and conjectures. the two major surmises were 
that with the usage of lCd display, etc., it is evident that 
the banquet halls were let out temporarily for a day and 
that the charges for the same are inbuilt into the bill raised 
towards the food charges and this inbuilt value needs to 
be treated as consideration towards the 'mandap Keeper' 
services provided.

But the tribunal held that it is not open to the revenue to 
decide the taxability of a new entry merely on the basis 
of imagination. For any service to be held to be taxable 
there should be a service provider, service recipient and 
consideration for the service. It cannot be imagined that 
such consideration was inbuilt. It is incumbent upon 
Revenue to show such consideration in quantifiable 
terms in order to levy service tax, though on a discounted 
value. It was noted that they have discharged Vat on the 
food supplied and have also discharged service tax on 
the items like lCd projector, etc., allowed to be used. 
revenue could not place any proof in the form of a bill, 
etc., to substantiate the allegation that the banquet halls 
were rented out for a consideration. therefore, since the 
department's stand is not substantiated, the appeal is 
allowed.
 

[2020-TIOL-824-CESTAT-Del.]
Man Trucks India Pvt. Ltd. vs. CCE, C and ST
Date of order: 24th February, 2020
 

Discount extended against sales made for not 
providing after sales service is not a service liable 
for service tax
 
FaCts
the assessee is engaged in manufacturing heavy 
commercial vehicles falling under Chapter 87. It entered 
into an agreement with a foreign company for supply of 
heavy commercial vehicles. the transaction involved 
sale of heavy commercial vehicles by the appellant to a 
company in Germany and thereafter by the latter to its 
buyers. the agreement clearly provides that no after 
sales service would be provided. Since the after sales 
service is to be provided by the foreign company itself, 
they extended a price reduction to the foreign company 

on the sale of each heavy commercial vehicle. a show 
cause notice was issued to the assessee, proposing 
duty demand on the discounts allowed by the assessee 
for the relevant period. the demand had been raised 
under reverse charge and on account of being a declared 
service for agreeing to refrain from providing warranty 
services. on adjudication, the demands were partly 
dropped. hence the present appeal.
 
Held
the tribunal noted that the assessee's role is limited to 
the sale of trucks and spare parts thereof. the agreement 
clearly provides that they would not be responsible for 
rendering any after-sale services. the agreement provides 
that the assessee will provide a discount in respect of any 
truck sold to the foreign company, it does not entail that 
the foreign company is rendering after sales service on 
behalf of the assessee. the after-sale service is agreed to 
be provided by the foreign company on its own account. 
the discount offered is simply an adjustment in the price 
of the goods sold and is not provision of any service. thus 
the service provided cannot be classified as business 
auxiliary service. the discount was offered only because 
they were not providing warranty and after sales service. 
hence the demand cannot be sustained.

 
[2020-TIOL-807-CESTAT-Del.]
M/s Shivani Textiles Ltd. vs. Commissioner of 
Central Tax
Date of order: 13th March, 2020
 

VCES application cannot be rejected merely on the 
ground of clerical errors
 
FaCts
The assessee made a clerical error in filing the VCES 
application. as per the gross taxable receipts, the 
gross tax payable including cess was calculated at rs. 
27,05,933. however, due to an error, it failed to adjust or 
reduce the gross amount of tax payable with the amount 
of tax already paid of rs. 5,68,859 paid during the period 
18th october, 2012 to 29th march, 2013. thus, the actual 
tax dues to be reflected in Form VCES-1 should have 
been rs. 27,05,933 (-) rs. 5,68,859, or rs. 21,37,074. 
However, the appellant wrongly reflected Rs. 27,05,933. 
admittedly, it deposited rs. 14,28,439 on or before 31st 
december, 2013 which is a little more than the amount 
of rs. 13,52,967 required to be deposited as per Form 
VCeS-2, and an amount of rs. 12,77,497 during the 
period 1st january, 2014 to 30th june, 2014, which is also 
in compliance with the deposit of full tax as required to 
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be paid before 30th june, 2014. accordingly, against the 
amount payable of rs. 27,05,933, it has deposited rs. 
27,32,038.

Held
The Tribunal noted that the benefit of VCES 2013 has been 
denied by Revenue for the simple clerical error in filling 
Form VCeS-1. the assessee has admittedly deposited 
the declared amount of tax dues and it cannot be asked 
to deposit more tax which will be against the provisions of 
service tax law, as well as article 265 of the Constitution of 
India. accordingly, the impugned order is set aside and the 
benefit of the scheme is allowed to the assessee.

[2020] 117 taxmann.com 69 (CESTAT-Bang.)
Karnataka Industrial Areas Development Board 
vs. CCT
Date of order: 9th June, 2020

Karnataka Industrial Areas Development Board is 
a statutory body discharging the statutory function 
as per the KIAD Act, 1966 and hence is not liable to 
pay service tax

FaCts
the appellant, m/s Karnataka Industrial areas 
development Board (KIadB) is established by the 
Karnataka Industrial areas development act, 1966 (KIad 
act, 1966). they were engaged in providing various 
services such as renting of immovable property services, 
construction of commercial and residential complexes, 
business support services, management, maintenance 
or repair services, manpower recruitment and supply 
services, works contract services, etc., to various clients. 
It appeared that they did not obtain any registration under 
service tax for the said services. the appellant contended 
that they are performing sovereign functions and hence 
are not liable to pay service tax.

Held
the hon’ble tribunal examined various provisions 
contained in the KIad act, including the Preamble, 
the provisions dealing with the establishment and 
incorporation, constitution, functions, powers of the 
board, directions of the state government, board’s fund 
and application of the board’s assets, accounts and audit, 
etc. on examination of the said provisions, the tribunal 
held that the appellant is a state undertaking and the 
creature of a statute to exercise the power of 'eminent 
domain'. the appellant is engaged in discharging statutory 
functions under an act of the legislature, viz., the KIad 

act, 1966. It is a statutory body performing statutory 
functions and exercising statutory powers. Since it is 
carrying out the objectives of the act, it cannot be treated 
as a service provider under the Finance act, 1994. the 
appellant has undertaken various activities and functions 
in the state of Karnataka as per the directions of the State 
Government given from time to time under the provisions 
of the act and hence its activities cannot be considered 
as a taxable service and no service tax can be levied for 
these activities.

the tribunal relied upon the decision of the Bombay 
high Court in the case of CCE, Nashik vs. Maharashtra 
Industrial Development Corporation [2018 (9) GSTL 
372 (Bom.)] and the delhi tribunal’s decision in the case 
of Employee Provident Fund Organisation vs. CST 
[2017 (4) GSTL 294 (Tri.)(Del.)] to hold that statutory 
authorities performing statutory functions are not liable 
to pay service tax. It observed that the functions of the 
mIdC under the mId act, 1961 are more or less identical 
with the functions of the appellant KIadB under the KIad 
act, 1966. hence, relying on mIdC’s case, the tribunal 
held that when the maintenance of an industrial area itself 
is held to be a statutory function, then the main function 
of acquisition of land, development of such land into 
industrial area and allotment of such land on lease-cum-
sale basis by the appellant would certainly be a statutory 
function and does not attract levy of service tax. By the 
same analogy, other functions being incidental cannot be 
brought into the tax net.

the tribunal did not follow the decision of the allahabad 
high Court in the case of the Greater Noida Industrial 
Development Authority on the ground that it has been 
stayed by the hon’ble Supreme Court as reported in 2015 
(40) STR J231 (SC). the allahabad high Court had held 
that if the sovereign / public authority provides a service, 
which is not in the nature of the statutory activity and 
the same is undertaken for consideration (not statutory 
fee), then in such cases, service tax would be leviable 
as long as the activity undertaken falls within the scope 
of taxable service as defined in the Finance Act, 1994. 
It also relied upon the decision in the case of KIADB 
and Anr. vs. Prakash Dal Mill and others [(2011) 6 
SCC 714] wherein the Court observed that the amount 
of fees and deposits collected by the KIadB is based on 
principles of rationality and reasonableness. It cannot 
fix prices arbitrarily. The fixation of price by the Board is 
always under the authority of law.

lastly, referring to the decisions in the case of Balmer 
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Lawrie & Co. Ltd. vs. Partha Sarathi Sen Roy [2013 
(8) SCC 345]; MD, HSIDC vs. Hari Om Enterprises 
[AIR 2009 SC 218]; and Jilubhainanbhai Khachar 
vs. State of Gujarat [1995 Supp (1) SCC 596], the 
hon’ble tribunal held that the ratio of the said decisions 
considering the scope of 'eminent domain' and sovereign 
function are applied to the facts of the present case, and 
hence the appellant is a creature of the statute to exercise 
the power of 'eminent domain' and the eminent domain is 
a sovereign function not attracting service tax.

[2020-TIOL-882-CESTAT-Chd.]
Wave Beverages Pvt. Ltd. vs. Commissioner of 
Central Excise and Service Tax
Date of order: 26th February, 2020
 

The act of promotion of beverage leads to 
incidental promotion of concentrate; however, 
such promotion cannot be made liable to tax under 
business auxiliary service

FaCts
the appellants are engaged in the distribution and sale of 
non-alcoholic beverages under the brand name the Coca 
Cola Company. as per the agreement, they are required 
to take steps for advertising, marketing and promoting 
the sale of beverages. Show cause notices were issued 
alleging that while undertaking the sales promotion 
programme for the beverages, the concentrate owned by 
the Coca Cola Company was also getting marketed as 
the same was linked to the promotion of the brand name 
and thus the remuneration received from them is taxable 
as business auxiliary services (BaS) of ‘promotion or 
marketing of goods produced or provided by or belonging 
to the client’ chargeable to service tax.

Held
the tribunal noted that in every sales promotion activity 
undertaken by the manufacturer of finished products, it 
will amount to sales promotion of the raw material as well. 
this is neither the intention nor the rationale of ‘Business 
auxiliary Service’. By stating that the goods, namely 
concentrate, was transferred for use by m/s Coca Cola 
India Pvt. ltd. to the appellant for consideration, a fact not 

in dispute, the sale of the goods in terms of the Central 
excise act, 1944 has occurred. accordingly, the demand 
is set aside.

[2020-TIOL-881-CESTAT-Chd.]
M/s Interglobe Aviation Limited  
vs. CST Service Tax
Date of order: 22nd October, 2019
 

Charges recovered for excess baggage is an 
integral part of passenger transportation service; 
cannot be taxable under transportation of goods by 
air service. CENVAT credit is allowable on activities 
of setting up prior to 1st April, 2011. Reimbursement 
of expenses is not liable to service tax in view 
of the decision of the Apex Court in the case of 
Intercontinental Consultants and Technocrats 
Private Limited

FaCts
the issue relates to charges levied for excess baggage 
carried by passengers in regular flights. The Revenue has 
demanded service tax under the head transportation by 
air service. the second issue relates to CenVat credit 
in respect of services availed prior to the start of their 
actual business operations. the last issue deals with 
the service of manpower recruitment and supply agency 
service, where the service is received from a foreign 
agency and tax is paid under reverse charge. the issue 
is whether reimbursement of insurance charges for pilots 
is includible in value.

Held
the tribunal, relying on the case of Kingfisher Airlines 
Limited [2015-TIOL-2329-CESTAT-Mum.] held that 
the charges for excess baggage is an integral part of 
transportation of passengers by air and therefore cannot 
be taxable under the category of transportation of goods 
service. In the second issue, the tribunal, relying on the 
decision in Vamona Developers Pvt. Ltd. [2015-TIOL-
2705-CESTAT-Mum.], allowed the CenVat credit. lastly, 
relying on the decision in Intercontinental Consultants 
and Technocrats Pvt. Ltd. [2013 (29) STR 9 (Del)], the 
demand on reimbursement of expenses is set aside.
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Commercial Tax Officer vs. M/s Bombay  
Machinery Stores
Civil Appeal No. 2217 of 2011
Date of order: 7th April, 2011
(Supreme Court)

Constructive delivery u/s 6(2) of the CST Act, 2002

FaCts
the Supreme Court in its judgment in this case, overruled 
the delhi high Court judgment in the case of Arjan Das 
Gupta vs. The Commissioner, Delhi Administration 
(1980) 45 STC 52. In that judgment, the delhi high Court 
had developed a principle akin to constructive delivery qua 
the termination of movement of goods as contemplated 
under explanation 1 to section 3 of the CSt act, 1956.

the high Court had said, ‘… Normally, when the goods 
are carried by a carrier from one State to another, the 
delivery is taken by the importer immediately after the 
goods land in the importing State. Thus, normally, the 
landing of the goods in the importing State and the 
delivery of the goods are almost simultaneous acts, 
although technically there will be some hiatus between 
the two. Considering these commercial facts, it is difficult 
to accede to the retailer’s contention that the movement 
of goods continues even if the goods have landed in Delhi 
only because the importer has transferred the documents 
of title to the purchasing retailers and such retailers take 
delivery from the Railways at a subsequent time. If taking 
delivery is the test of termination of movement and not the 
landing of the goods in an importing State, Explanation 1 
to section 3(b) of the Central Sales Tax Act, 1956 would 
lead to anomalous results. If, after the landing of the goods 
in Delhi, the Railway receipts are endorsed one after 
another to ten persons and the delivery is taken by the 
tenth person, say after 3 months, the movement of goods 
would on the dealer’s interpretation artificially continue for 
three months after the landing of the goods in Delhi.’

this decision of the delhi high Court, which held that 
explanation 1 to section 3(b) of the CSt act, 1956 did 
not permit the dealers to expand the movement of goods 
beyond the time of physical landing of the goods in the 
union territory of delhi, was thereafter followed in many 

other states. the assessing authorities in maharashtra 
have also followed this decision, more particularly in the 
case of yarn dealers and such second sales (popularly 
known as in-transit sales) have been disallowed if such 
sales in this state were not effected by such dealers 
immediately after the landing of the goods in the state. 
In fact, some a.o.s held the view that such second sales 
should be effected even before the landing of the goods 
in the state.

the Commercial tax department of the state of 
rajasthan had issued two Circulars based on the said 
Delhi High Court judgment. The first one was issued 
on 16th September, 1997 informing the trade that the 
reasonable time for effecting such second sale u/s 6(2) 
of the act would be ten days after the goods land in their 
state, i.e. the destination state. In the opinion of the said 
department, normally the transporters impose a condition 
of delivery of the goods at the destination within ten days. 
therefore, the Circular stated that if the carrier retained 
the goods for a period beyond ten days, then there was 
a clear inference that the consignee was aware of the 
arrival of the goods and the transporter was holding the 
goods on his behalf as a bailee for the consignee. any 
such second sale effected after ten days was thus treated 
as local sale. aggrieved by such unreasonable limitation 
laid down by the Circular, the representatives of the trade 
approached the authority and the authority was pleased 
to increase the period from ten to 30 days by another 
Circular dated 15th april, 1998.

In this particular case, the Bombay machinery Store had 
purchased electric motors and their parts in the year 
1995-96 out of the state of rajasthan and sold them to 
purchasers within the Kota region of the same state. For 
such sales, they obtained the benefit of exemption u/s 
6(2) of the 1956 act. these goods had remained with the 
transport company upon arrival in Kota for more than a 
month. But this claim of sales u/s 6(2) was disallowed by 
the assessing authority for the reason that after importing 
these goods into rajasthan, sale was effected through 
transport receipt on obtaining separate orders. Such 
sales, in the opinion of the assessing authority, constituted 
sales within the state and hence were taxable at 12% 
per annum under the rajasthan Sales tax act, 1954. 
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even though the second sales effected by the Bombay 
machinery Stores u/s 6(2) of the CSt act, 1956 were prior 
to the issuance of the Circulars, the assessing authority 
had disallowed such sales being beyond the period of 
30 days. however, the appeal against the assessment 
order was allowed by the deputy Commissioner, appeals. 
And the Rajasthan Tax Board confirmed this order. The 
rajasthan high Court upheld the orders passed by the 
rajasthan tax Board. the impugned Circulars were also 
quashed by the rajasthan high Court. the revenue then 
filed an appeal to the Supreme Court.

Held
the apex Court rejected the appeal of the revenue with 
the following observations:

Para 12: ‘In this set of appeals we have already 
indicated that transfer of documents of title were effected 
subsequent to the goods reaching the location within 
destination State. But when the goods are delivered to a 
carrier for transmission, first Explanation to section 3 of 
the 1956 Act specifies that movement of the goods would 
be deemed to commence at the time when goods are 
delivered to a carrier and shall terminate at the time when 
delivery is taken from such carrier. The said provision 
does not qualify the term “delivery” with any timeframe 
within which such delivery shall have to take place. In 
such circumstances fixing of time frame by order of the 
Tax Administration of the State in our opinion would be 
impermissible.’

the revenue had relied on section 51 of the Sale of Goods 
act, 1930 before the high Court. In appeal, the Supreme 
Court stated that section 51 was of no assistance since 
there was no material available on the record which would 

indicate that the transporter had informed the consignee 
that he was holding the goods as a bailee.

the Court also stated that the delhi high Court did not lay 
down a correct proposition of law in its judgment in Arjan 
Das Gupta (Supra)

the Court observed that on a plain reading of the statute, 
the movement of the goods for the purposes of clause (b) 
of section 3 of the 1956 act would terminate only when 
delivery is taken, having regard to the first Explanation 
to that section. there is no scope of incorporating 
any further word to qualify the nature and scope of 
the expression ‘delivery’ within the said section. the 
legislature had eschewed from giving the said word 
an expansive meaning. the high Court rightly held that 
there is no place for any intendment in taxing statutes. 
the Court further stated that in the event the authorities 
felt that any assessee or dealer was taking unintended 
benefit under the aforesaid provision of the 1956 Act, 
then the proper course would be legislative amendment. 
It also said that the tax administration authorities could 
not give their own interpretation to legislative provisions 
on the basis of their own perception of trade practice. this 
administrative exercise, in effect, would result in supplying 
words to legislative provisions, as if to cure omissions of 
the legislature. the appeals were allowed.

the Supreme Court, in this judgment, has not laid down 
any new principle of law. In fact, the Constitution Bench 
of the Supreme Court in the year 1978 itself had said that 
in the taxing statute there is no room for intendment and 
effect should be given to the clear meaning of the words. 
[See Hemraj Gordhandas vs. H.H. Dave, 1978 (2) ELT 
J350.]

part c iGOODS aND ServiceS Tax (GST) 
puloma dalal i Jayesh GoGri i mandar telanG 

Chartered accountants

iii.  autHoritY oF adVanCe rulinG  
 (aar and aaar)

[2020 (5) TMI 603]
M/s Homeable Constructions and Estates  
Private Limited
[AAR, Karnataka]
Date of order: 20th May, 2020

National Centre for Biological Sciences (NCBS) 
is not a government entity and therefore GST 
is leviable @ 18% on works contract services 
provided to it

FaCts
the applicant had entered into a works contract 
agreement with the national Centre for Biological 
Sciences (nCBS) for construction of a hostel building. the 
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Council administering the institute had only four members 
appointed by the government. As per Notification No. 
24/2017-Ct(r) dated 21st September, 2017, the GSt 
rate for composite supply of works contract service is 
18% and in case such services are provided to Central 
Government, State Government, union territory, a local 
authority, a Government authority or a Government 
entity, the GSt rate is 12%. the question was about GSt 
rate for works contract service provided by the applicant 
to nCBS.

Held
It was held that nCBS was not a government entity as it was 
not an authority set up by Parliament or State legislature 
and government did not have 90% participation. Further, 
the service procured by nCBS was not in relation to 
work entrusted by government in view of clause (vi) of 
Notification No. 11/2017 - Central Tax (Rate) dated 28th 
june, 2017. thus, works contract service provided by 
the applicant was held to be liable to 9% CGSt and 9% 
KGSt vide serial No. 3(xii) of Notification No. 11/2017-CT 
(rate) dated 28th june, 2017.

[2020 (5) TMI 581]
LSquare Eco Products Pvt. Ltd.
[AAR, Karnataka]
Date of order: 20th May, 2020

Kraft paper honeycomb board is classified under 
HSN Code 4808 90 00

FaCts
the applicant was a manufacturer of kraft paper 
honeycomb board which by structure is similar to 
corrugated paper board classified under HSN Code 
48081000. Such paper honeycomb board consists of 
80 to 90% of kraft paper and the rest is paper to paper 
adhesive which is used in primary packing of goods as 
a cushioning material, separators or edge protector, for 
making shipping cartons of goods and as pallets and 
pallet boxes. advance ruling was sought on the hSn code 
of kraft paper-made honeycomb boards as hSn Code 
48081000 read as ‘corrugated paper and paper board, 
whether or not perforated’ which did not specifically 
mention ‘paper honeycomb board’.

Held
Considering the submissions made by the applicant, the 
Authority verified the structure and purpose for which kraft 
paper honeycomb board or paper honeycomb board was 
used and held that these were similar to corrugated paper 

board classified under 48081000. The only difference was 
that paper honeycomb board consisted of honeycomb-
like structure core material at the centre and on either 
side of this one or more layer of kraft paper was glued by 
using adhesive with fluting, direction being perpendicular 
to corrugated boards. hence, honeycomb paper board 
was held to be classified under HSN code 48089000, i.e., 
under the category ‘other’.

[2020 (5) TMI 602]
Mahalakshmi Mahila Sangha
[AAR, Karnataka]
Date of order: 21st May, 2020

TDS u/s 51 is not applicable to supply of exempt 
services

FaCts
the applicant was engaged in providing catering services 
to educational institutions as per Sarva Shikshana 
abhiyana e-tendering sponsored by state / Central / union 
territory. the claim of the applicant was that the service 
provided by it was exempt vide entry no. 66 of exemption 
Notification No. 12/2017-CT(R) dated 28th june, 2017 and 
therefore sought advance ruling on liability to deduct tax.

Held
the advance ruling authority held that the statutory 
provision of tax deduction at source u/s 51 of the CGSt 
act is applicable on the payment made to a supplier of 
taxable services. Since it was a case of exempt services, 
the amount received was held as not liable to tax 
deduction at source.

[2020-TIOL-112-AAR-GST]
Penna Cement Industries Limited
[Telangana State Authority]
Date of order: 2nd March, 2020

In case of ex-factory sales, though the sale 
terminates at the factory gate, but if the goods 
are taken by the recipient to another state, it is an 
inter-state sale liable for IGST

FaCts
the applicant is a manufacturer of cement. It occasionally 
undertakes inter-state sale on ex-factory basis. When 
it makes an ex-factory sale, delivery terminates at its 
factory gate but the further movement is carried on by the 
recipient or transporter of goods up to the billing address 
state. the question before the authority is whether it 
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should charge IGSt in respect of such supplies.

Held
the authority noted that IGSt is chargeable on ex-factory 
inter-state supplies since the goods are made available by 
the supplier to the recipient at the factory gate. however, 
this is not the point where the movement terminates 
since the recipient subsequently assumes the charge for 
transportation of goods up to the destination in another 
state where the goods are destined. this is the place of 
supply in terms of section 10(1)(a) of the IGSt act. thus, 
since the location of the supplier and the place of supply 
fall under different states, the supply qualifies as an inter-
state supply liable for IGSt.

[2020-TIOL-111-AAR-GST]
M/s Sri Venkateshwara Agencies
[Telangana State Authority]
Date of order: 2nd March, 2020

Supply of ice-cream with or without service 
activities in the premises is covered by Notification 
11/2017-Central Tax (Rate). Ice-cream supplied in 
bulk quantity to caterers / push-cart vendors is a 
supply of goods since there is no element of service

FaCts
the applicant is a distributor of Scoops brand ice-
cream and ice-cream products are supplied by it to sub-

distributors, hotels, for party orders and to retail outlets. 
the question before the authority is the taxability of ice-
cream and allied products, milk shakes served in the 
parlour with or without adding any ingredients like fruits 
or topping sauces; sold in the parlour as such, i.e., in 
cups, cones, bars, sticks, novelties, 1/2 litre packs, party 
packs and bulk packs, etc.; party orders, i.e., sale of bulk 
ice-cream to caterers as take-away; serving of ice-cream 
with ingredients like fruits or toppings as per guests’ 
requirements or taste; ice-cream products in cups, cones, 
bars, sticks, novelties, etc., sold to push-cart vendors who 
in turn sell it to their customers.

Held
the authority noted that an ice-cream parlour would 
fall within the term ‘eating joint’ and supply of ice-cream 
along with or without service activities would fall within 
the definition of restaurant service, attracting GST @ 5% 
as per serial No. 7(ii) of Notification 11/2017-Central Tax 
(rate) without Input tax Credit. Sale of bulk ice-creams 
to caterers as take-away (party orders) does not involve 
any service and, therefore, is to be reckoned as supply 
of goods, hence 11/2017 is not applicable. Further, 
supply / serving of ice-creams with ingredients like fruits 
or toppings as per guest requirements at customers’ 
premises is covered by Notification 11/2017 and attracts 
GST @ 5%. Ice-cream and allied products sold to push-
cart vendors do not involve any element of service, hence 
11/2017 is inapplicable.
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In my article ‘GST on payments made to Directors’ 
published on Page 24 of the BCAJ issue of June, 2020, 
I had discussed in detail the various types of payments 
made to directors (whether Whole-time directors or 
Independent directors) and the GSt implications of the 
same. that was on the basis of some judicial precedents 
and a few contradictory advance rulings.

the inconsistent advance rulings and the representations 
made by the trade and industry seeking finality in the 
matter may have prompted the GSt Policy Wing of the 
Central Board of Indirect taxes and Customs (the Board) 
to issue a clarification and to avoid unnecessary confusion 
and costly litigation. The clarification was issued vide 
Circular No. 140/10/2020-GST dated 10th June, 2020.

The clarification has categorised the payments made to 
directors under two scenarios – the applicability of GSt 
on remuneration paid by companies to:
(a)  Independent directors or those directors who are not 
employees of the company; and
(b)  Whole-time directors, including managing director, 
who are employees of the company.

The clarification has laid emphasis on the relation of the 
director with the company to decide the leviability of GSt 
and relied on the definition of Independent Directors and 
Whole-time directors from the Companies act, 2013. 
the same is summarised hereunder.

Independent Directors or those Directors who are not 
employees of the company
as per section 149(6) of the Companies act, 2013, 
read with rule 12 of the Companies (Share Capital and 
debentures) rules, 2014, ‘independent directors’ are 
such directors who have not been an employee or 
proprietor or a partner of the said company in any of the 
three financial years immediately preceding the financial 
year in which he is proposed to be appointed in the said 
company.

And a ‘whole time-director’ is defined u/s 2(94) of the 
Companies act, 2013 in an inclusive manner, to include a 

person who may not be an employee of the company.

In both the cases mentioned above, where the directors 
are not employees of the company, the amounts paid to 
them for the services provided to the company would be 
outside the scope of Schedule III of the CGSt act and 
would thus become taxable under GSt. as mentioned in 
the article earlier, such services would get covered under 
Entry 6 of Notification No. 13/2017-CT (Rates) and No. 
10/2017-IT (Rates), both dated 28th June, 2017, effective 
from 1st July, 2017, issued under the CGST Act (‘Reverse 
Charge Notification’) and, consequently, GST shall 
become payable under reverse Charge mechanism by 
the company being recipient of the services.

Whole-Time Directors, including Managing Director, 
who are employees of the  company
The clarification provides that if a Director has been 
considered to be an employee of the company, it would be 
pertinent to examine whether the activities performed by 
the director are in the course of an employer-employee 
relation. The clarification emphasises that the services 
provided should be ascertained to be under a ‘contract 
of service’ or ‘contract for service’ since the remuneration 
under the latter would become taxable under GSt.

to classify the service being provided under the above 
categories, the Board has taken cognisance of the 
treatment given to the remuneration under the Income-
tax act, 1961 (‘It act’) wherein the salaries are subjected 
to Tax Deducted at Source (‘TDS’) u/s 192 of the Act and 
fees other than salaries, is liable for TDS u/s 194J.

Accordingly, remuneration which is subjected to TDS u/s 
192 shall be treated as consideration for ‘services by an 
employee to the employer in the course of or in relation to 
his employment’ and would get covered under Schedule 
III of the CGST Act, 2017.

It has also been clarified that if an amount paid to the 
director is declared as Fees for Professional or technical 
Services and subjected to TDS u/s 194J, it shall be treated 
as consideration for providing services and become 

GST on PaYMEnTS MaDE To DIrECTorS  
– SoME ClarITY

TEJAL MEHTA
Chartered accountant
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Provided below is a comparative table for a quick 
reference on the applicability of GST / RCM on payments 
to directors: 

taxable under GSt. In such cases, the liability shall be 
of the recipient of services, i.e., the company, under the 
Reverse Charge Notification.

Payments to 
Directors

Employer–Employee 
Relationship

TDS u/s Applicability of GST Applicability of RCM Remark

Salary Yes 192 No No Entry I of Schedule III of 
CGST Act, 2017Commission, 

Professional 
Fees, Sitting 

Fees

Yes 192(2B) No No

Commission No 194-H Yes Yes Entry 6 of Reverse Charge 
NotificationContract 

Payment
No 194-C Yes Yes

Professional 
Fees, Sitting 

Fees

No 194-J Yes Yes

Rent No 194-IB Yes Yes
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seCurities laws

ProPosal For soCial stoCK eXCHanGes
 – BolD, innoVatiVe anD tiMelY

Imagine a situation where a humanitarian crisis or disaster 
takes place. A cyclone, floods, or, as is happening right 
now, the Covid crisis. But even without a crisis there are 
human misery and needs of various kinds. In the ordinary 
course, the government, some Indian / international 
charitable organisations do take the initiative to provide 
relief. however, often there is confusion and a scramble. 
those in need do not know whom to approach for help. 
those who wish to donate funds or services do not know 
who needs the funds / services and also which are the 
reliable organisations that will really help the needy. even 
the relief organisations may be at a loss to find the needy 
and / or find those who can fund the relief measures that 
they are ready to carry out.

now, imagine if there was a smooth and seamless system 
to coordinate the efforts of all such persons – the needy, 
the donors / volunteers, the relief organisations, etc. – a 
system whereby funds from those willing to help definitely 
reach the needy. the proposed model of Social Stock 
exchange (‘SSe’) as envisaged by a recent SeBI Working 
Group report, envisages just that. a whole eco-system is 
proposed in which, in a variety of innovative ways, funds 
from those who have and also want to give, reach those 
who need those funds. What’s more, there is also scope 
for investors to participate in it and earn returns!

the objective essentially is to provide not just information 
and coordination to all concerned, but also lay down a 
system of checks and balances, reliable information, well-
defined disclosure standards and an audit mechanism. 
the system can use existing and new infrastructure and 
systems to help raise funds in the form of securities and 
other instruments.

Such a report has just been released and comments have 
been invited on it. however, considering the ambitious 
goals and also the numerous structural changes and 
the set-up needed, it may be years before they are fully 
implemented. however, a quick start is quite possible and 

some major steps could be taken in a short time.

BaCKGrounD
the Finance minister had, in her Budget Speech for 
financial year 2019-20, declared the decision of the 
Government of India to set up a Social Stock exchange to 
help raise funds for social impact investing. She said, ‘It is 
time to take our capital markets closer to the masses and 
meet various social welfare objectives related to inclusive 
growth and financial inclusion. I propose to initiate steps 
towards creating an electronic fund-raising platform – a 
social stock exchange – under the regulatory ambit of 
Securities and exchange Board of India (SeBI) for listing 
social enterprises and voluntary organisations working for 
the realisation of a social welfare objective so that they 
can raise capital as equity, debt or as units like a mutual 
fund.’

Shortly thereafter, a working group was set up and, 
after due consultations / deliberations, its report giving 
recommendations has been published for public 
comments.

It is a fairly detailed report that makes several suggestions 
on how to go about implementing the proposals made 
by the Finance minister. It surveys the global scenario 
and consciously makes proposals much beyond most 
practices in prevalence. It envisages not just the setting 
up of an SSe but discusses several other aspects of the 
eco-system and also various products / structures that 
can be developed to ensure a sophisticated and effective 
system.

The needy
that India has numerous needy sections requiring 
relief goes without saying. rural poverty, medical relief, 
educational assistance, etc. are broad needs, while 
disaster relief is also often required. the relief does not 
have to be merely the giving away of cash, but also 
assistance in kind and / or service in various forms. 

jayant m. thakur
Chartered accountant
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often, such needy persons inhabit the interior parts of the 
country and hence it is also vital that the relief has to be 
structured in such a way that it reaches them. Such needy 
persons are unlikely to have direct knowledge and contact 
with those who are able and willing to provide relief.

The relief organisations
the report suggests that in India there are more than 
30,00,000 (30 lakh) nGos and other organisations, 
small and large, able and willing to provide relief to the 
needy. these include small social service organisations 
with a tiny set-up, to large international organisations 
having extensive manpower, systems and knowhow. 
they, however, need information about those who 
are in need of relief and also knowledge of those who 
may provide funds for relief. they also need knowhow 
of how to present their credentials to demonstrate 
that they have been doing effective work. this would 
include a language of standardised benchmarks and 
parameters to show their effectiveness. that they meet 
such benchmarks also needs to be certified by ‘social 
auditors’ competent in this field.

The donors
there are several large international donors, small 
and medium-sized donors / trusts, corporate donors 
(particularly those who allocate funds for CSr work) and 
of course the millions of individual donors who would 
want to make a difference to the needy. then there is 
the government itself which allocates large amounts of 
monies for relief work of various types. however, all these 
need either direct access to the needy if the relief provided 
is simple, or to organisations carrying out relief work to 
whom they can donate funds or even provide honorary 
services. For this purpose, they would want to be assured 
that their funds and services are put to the most effective 
use so as to have the best social impact.

SOCIaL StOCk EXChanGE – A model that brings 
together the various parties and helps set up an  
eco-system
the report recognises that there are many scattered 
organisations of various types who offer relief and provide 
coordination and information in this regard. the need, 
however, is for a complete and common eco-system 
whereby the needy, the relief organisations, the donors 
and various other service entities are connected with 
each other. at present, some bodies do provide part of 
such services / eco-system. however, the report suggests 
that a Social Stock exchange could serve as a centralised 
body for enabling such an eco-system. Internationally, 

there are many SSes of varying kinds. however, the 
report seeks to go far ahead of such SSes and provide 
not just an information system but also a wide variety 
of funding structures including listed securities that are 
tailor-made to meet such needs. Some of the suggestions 
in this regard are described here.

Information repository
an accessible database of various relief organisations 
would be set up under the aegis of the SSe. It would have 
detailed information of the governing bodies, financials, 
track records of relief work in a language of benchmarks 
and parameters that are well established, well defined 
and understood by those familiar with the system. the 
repository would have other relevant information, too. 
anyone, including donors, can access the information 
and find the relevant information.

Standards / benchmarks and disclosure standards
Just as financial statements have a language to present 
financial information to financially literate users, a similar 
set of languages / standards and so on would be needed 
so that relief organisations can present the work they have 
done in objectively understood / measurable parameters. 
this would demonstrate their effectiveness.

Social auditors
Like auditors of financial statements, social auditors 
would be needed to verify that the information disclosed 
by relief organisations is fairly and correctly stated. this 
would give reassurance to readers of such statements.

seCurities anD instruMents oF 
Various KinDs
While stock exchanges are normally conceived of as a 
place / platform for transactions in securities of various 
kinds, the SSe would not be focused on equities in the 
traditional sense. the securities on the SSe would enable 
finance to reach relief organisations. The investments 
may be in the form of equity or bonds of various kinds. If 
the projects in which investments are made achieve the 
social benefit / impact promised, the investors would get 
their monies back, possibly with some returns. donors and 
similar organisations would effectively provide monies for 
return of the funds. the securities could also be traded on 
the SSe. If the project fails wholly or partially, the amount 
invested may not be wholly returned. loans from banks / 
nBFCs may also be made in a similar manner. different 
structures have been suggested depending upon whether 
the organisation is For-Profit or Not-For-Profit. The varying 
legal structures of such organisations (e.g., trust, section 
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8 companies or even individual / firm / company) have 
been noted in the report and that the funding / securities 
structure would be different for each such group.

the report also provides a structure for deployment of 
CSR funds, including even trading in CSR certificates. 
thus, for example, CSr spends in excess of the 
prescribed minimum could be transferred to others who 
have not been able to find appropriate projects for their 
own spends.

alternative mutual Funds are also expected to carry out 
a significant role in helping routing of such funds in the 
form of units.

leGal / taX HurDles
the report conceives of an eco-system for which much 
would be needed in terms of amendments in securities, 
tax and other laws to enable it to fructify. the SSe itself 
would be under primary regulation of the SeBI subject 
to possibly a separate sector regulator at a later point 
of time. the SSe could be a separate platform under 
existing stock exchanges since they already have the 
infrastructure.

however, several changes would have to be made in law.

the securities laws would have to be amended to enable 
the new forms of securities suggested. the regulations 
relating to alternative Investment Funds would also 
require amendments. SeBI would have to be given 
powers to provide for registration for various agencies, for 
supervision, for prescribing disclosure requirements, levy 
of penalty, etc.

the report emphasises several changes in tax laws. 
requirements relating to registration / renewal of 
charitable organisations, particularly the changes made 
in the recent Finance act, 2020, are suggested to be 
simplified and relaxed. Further, tax benefits for CSR 
spends through such SSes, for donations / investments 
made through an SSe, etc. are recommended.

ConClusion
the implementation of the proposed structure would 
take place in stages. It may even otherwise take time 
for various organisations and entities to understand and 
become part of the proposed eco-system. however, 
the recommendations do make for an inspiring read. 
the system could provide the most effective use of the 
funds given in the form of grants, donations and even 
investments. organisations that work well would get formal 
recognition in a language and in the form of parameters 
that are commonly understood in the industry. there 
would be faith in the system that would be reinforced by 
the supervision and discipline of SeBI.

Chartered accountants would obviously have a major 
role to play. they would be closely involved in advising 
corporates, relief organisations and even donors on law, 
tax, structuring, etc. Preparation of financial statements 
and even reports to present the social impact / performance 
of such entities would be a new and refreshing challenge. 
It is not expected that their involvement would be purely 
honorary or as social work.

one looks forward to speedy implementation of the 
recommendations of this report which could usher in 
substantial changes in the present system. 

WHAT WOULD MY MOM THINK OF THAT?
It was a neck-and-neck race right up to the finish line.
Who would win? Would it be the Kenyan Abel Mutai or the Spaniard Ivan Fernandez, both of whom were within sight of victory?
Then something strange happened. As he was about to complete the race, Abel Mutai was confused by the signage – and he stopped running 
because he felt that he had completed the race.
Right behind him was Ivan Fernandez who quickly realised what was happening. And instead of rushing past Abel and winning the race, he 
started shouting at him to continue running. But the Kenyan didn’t understand Spanish!
So Ivan did the next best thing – he pushed Abel to the finish line!
Later a pesky journalist asked Ivan, ‘Why did you do that?’
His reply was altruistic: ‘My dream is that someday we can have a kind of community life.’
Naturally, the journalist was not impressed. He persisted, ‘But why did you let the Kenyan win?’
Ivan: ‘I didn’t let him win, he was going to win.’
‘But you could have won!’
Ivan had a classic reply: ‘But what would be the merit of my victory? What would be the honour of that medal?’
Then he paused and added, ‘What would my Mom think of that?’
Such outstanding values! Are we helping our children imbibe such values?

https://lnkd.in/dZiMmZm, Via Birad Rajaram Yajnik (Posted on YouTube in 2013)
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allied laws

Covid-19 – Lockdown – Banks cannot classify 
firms as NPAs – RBI guidelines

Anant Raj Ltd. vs. Yes Bank Ltd.; W.P.(C) Urgent 
5/2020; Date of order: 6th April, 2020 (Delhi)(HC)(UR)

the petitioner had approached the Court seeking a 
direction against yes Bank from taking coercive / adverse 
steps against it, including but not limited to declaring its 
account as a non-Performing asset (nPa). the petitioner 
contended that it failed to pay the instalment which 
fell due on 1st january, 2020 (the subject matter of the 
present petition) because of adverse economic conditions 
brought about by the effects of the Covid-19 pandemic.

The High Court held that classification of the account of 
the petitioner as an nPa cannot be done in view of the rBI 
Circular related to moratorium of loan repayments. It held 
that a prima facie reading of the Statement on development 
and regulatory Policies issued by the rBI on 27th march, 
2020 along with the regulatory Package indicates 
the intention of rBI to maintain the status quo as on 1st 
march, 2020 for all accounts. the Court further observed 
that before classification as NPA, an account has to be 
classified as SMA-2 and any account which is classified as 
Sma-2 on 1st march, 2020 cannot be further downgraded 
to an NPA after the issuance of the Notification. The status 
has to be maintained as it was on 1st march, 2020.

thus, the Court granted interim protection from the 
account being declared as an nPa. however, it was 
clarified that the stipulated interest and penal charges 
shall continue to accrue on the outstanding payment even 
during the moratorium period.

Covid-19 – Lockdown – Period of the moratorium 
– Will not include period of lockdown

Transcon Skycity Pvt. Ltd. and Ors. vs. ICICI & 
Ors.; W.P. LD VC No. 28 of 2020; Date of order: 11th 
April, 2020 (SC)(UR)

A petition was filed before the Supreme Court as to whether 

the moratorium period is excluded in the computation of 
the 90-day period for determining nPa for amounts that 
fell due prior to 1st march, 2020 and which remain unpaid 
or in default. the Court at the outset observed that its 
scope for adjudication, at that particular juncture, was 
restricted only to the aspect of urgent ad interim relief and 
issues like maintainability were kept open for adjudication 
at an appropriate time.

the hon’ble Court held that the period during which there 
is a lockdown will not be reckoned by ICICI Bank for the 
purposes of computation of the 90-day nPa declaration 
period. If the lockdown is lifted at an earlier date than 31st 
may, 2020, then this protection will cease on the date of 
lifting of the lockdown and the computing and reckoning 
of the remainder of the 90-day period will start from that 
earlier lifting of the lockdown-ending date. the moratorium 
period of 1st march, 2020 to 31st may, 2020 under the rBI 
Covid-19 regulatory package does not per se give the 
petitioners any additional benefits in regard to the prior 
defaults, i.e. those that occurred before 1st march, 2020. 
thus, the relief to the petitioners is co-terminus with the 
lockdown period.

the Court also opined that this order will not serve as a 
precedent for any other case in regard to any other borrower 
who is in default or any other bank. each of these cases 
will have to be assessed on its own merits. the question as 
to whether the petitioners are entitled to the benefit of the 
entire moratorium period in respect of the prior defaults of 
january and February, 2020 was left open. 

Employment – Ministry of Home Affairs Order – 
Payment of wages during lockdown – Negotiable 
[Disaster Management Act, 2005, S.10; Constitution 
of India, 1949, Art. 14, Art. 19, Art. 300A]

Ficus Pax Pvt. Ltd. vs. UOI; W.P.(C) Diary No. 10983 
of 2020; Date of order: 12th June, 2020 (SC)(UR)

A petition was filed by an association of employers and 
a private limited company challenging the validity of the 
order of the ministry of home affairs dated 29th march, 
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2020 stating that all the employers, be they in the industry 
or in the shops and commercial establishments, shall 
make payment of wages of their workers at their work 
places on the due date, without any deduction for the 
period their establishments are under closure during the 
lockdown.

the hon’ble Supreme Court held that no industry 
can survive without the workers. thus, employers 
and employees need to negotiate and settle among 
themselves. If they are not able to do so, they need to 
approach the labour authorities concerned to sort out the 
issues. 

Family Law – Maintenance on divorce – Wife 
entitled to maintenance – Even if she runs a 
business and earns income [Hindu Marriage Act, 
1955, S.12, S.13; Code of Criminal Procedure, 
1973, S.125]

Sanjay Damodar Kale vs. Kalyani Sanjay Kale (ms); 
RA No. 164 of 2019; Date of order: 26th may, 2020 
(Bom)(HC)(UR)

the couple got married on 12th november, 1997 in 
accordance with hindu religious rites and ceremonies. 
according to the applicant, the wife, since the inception 
of marital life the respondent husband treated her with 
extreme cruelty. She was dropped at her parental home 
at Satara in the month of january, 1999 by her husband. 
despite repeated assurances, the respondent did not come 
to fetch her back to her marital home. In april, 2007 the 
respondent expressed his desire to obtain divorce from the 
applicant. although the applicant claimed to have resisted 
in the beginning, she signed the documents for a divorce 
petition by mutual consent as the respondent assured the 
applicant that he would continue to maintain the marital 
relationship with her despite a paper decree of divorce.

despite the decree of dissolution of marriage, the 
respondent continued to visit the applicant at her 
apartment and had marital relations as well. But from 
September, 2012 the respondent-husband stopped 
visiting the applicant's house. the applicant-wife claimed 
the respondent made no provision for her maintenance 
and livelihood as she had no source of income. hence, 
the applicant filed an application u/s 125 of the Criminal 
Procedure Code for award of maintenance at the rate 
of rs. 50,000 per month. the Family Court allowed the 
application holding that the respondent has refused or 
neglected to maintain the applicant who is unable to 

maintain herself, despite the respondent having sufficient 
means to maintain her.

the Bombay high Court held that the claim of the 
applicant that she had no source of income ought to 
have been accepted by the learned judge, Family Court 
with a pinch of salt. the tenor of the evidence and the 
material on the record suggests that the applicant was 
carrying on the business of Kalyani Beauty Parlour and 
training Institute to sustain her livelihood. Further, in this 
inflationary economy, where the prices of commodities 
and services are increasing day by day, the income from 
the business of beauty parlour, which has an element of 
seasonality, may not be sufficient to support the livelihood 
of the applicant and afford her to maintain the same 
standard of living to which she was accustomed before 
the decree of divorce. thus, the Court concluded that 
rs. 12,000 per month would be a reasonable amount to 
support the applicant wife instead of rs. 15,000 awarded 
by the Family Court (against the original claim / prayer for 
rs. 50,000)  as the applicant's source of income was not 
adequately considered by the Family Court judge.

Interpretation of terms and conditions of 
document(s) – Constitutes substantial question 
of law – High Court required to exercise power 
– Matter remanded to the High Court [Code of 
Civil Procedure, 1908, S.100]

Rajendra Lalit Kumar Agrawal vs. Ratna Ashok 
muranjan; (2019) 3 Supreme Court Cases 378

the appellant is the plaintiff whereas the respondents are 
the defendants. The appellant filed a civil suit against the 
respondents for specific performance of the contract in 
relation to the suit property. the suit was based on an 
agreement dated 8th august, 1984. the trial Court passed 
an order dated 5th july, 2004 favouring the appellant and 
passed a decree for specific performance of the contract 
against the respondents. on appeal by the respondents, 
the district Court vide order dated 10th november, 2016 
allowed the prayer of the respondents, thereby dismissing 
the suit. The appellant filed a second appeal before the 
high Court. the high Court dismissed the second appeal, 
too, holding that it did not involve any substantial question 
of law as is required to be made out u/s 100 of the Code 
of Civil Procedure, 1908 (Code).

on an appeal before the Supreme Court, it was held that 
interpretation of terms and conditions of document(s) 
constitutes a substantial question of law within the 
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meaning of section 100 of the Code, especially when 
both parties admit to the document. the apex Court also 
held the high Court could have framed questions on the 
issues, which were material for grant or refusal of specific 
performance keeping in view the requirements of section 
16 of the Specific Relief Act. Therefore, the order of the 
high Court was set aside and the matter was remanded 
back to the high Court.

Will – Mutual Will – Effect from – Death of either 
testator – The beneficiaries do not have to wait 
till the death of both the executants to enforce 
their rights [Hindu Succession Act, 1956]

Vickram Bahl & Anr. vs. Siddhartha Bahl; CS(OS) 
78/2016 & IAs Nos. 2362/2016, 12095/2016, 
15767/2018 and 15768/2018; Date of order: 25th 
April, 2020 (Delhi)(HC)

late Wing Commander n.n. Bahl and his wife mrs. 

Sundri Bahl executed a joint Will dated 31st march, 2006. 
as per the Will, after the demise of one spouse the entire 
property will ‘rest’ in the other spouse and no one else 
shall have any right or interest until the demise of both 
the testators. Further, as per the Will after the demise 
of both the testators their eldest son, grand-daughter 
(daughter of the eldest son) and younger son will have 
ownership rights as per their respective shares. the 
eldest son along with his daughter filed a suit seeking 
permanent injunction against his mother and brother 
from dispossessing them from their respective share of 
the property under the Will.

the Court held that mrs. Sundri n. Bahl having accepted 
the said Will, is bound by it. Since the rights in favour of the 
ultimate beneficiary under the mutual Will are crystallised 
on the demise of either of the executants and during the 
lifetime of the executant of the Will, i.e. mrs. Sundri Bahl, 
the beneficiaries do not have to wait till the death of both 
the executants to enforce their rights. 

19
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laws and Business

Can aGriCulTural land Be willed To a  
non-aGriCulTurisT?

Dr. anup p. shah
Chartered accountant

inTroduCTion
a person can make a Will for any asset that he owns, 
subject to statutory restrictions, if any. For instance, in the 
State of maharashtra a person cannot make a Will for any 
premises of which he is a tenant. a similar question that 
arises is, ‘Can a person make a Will in respect of his 
agricultural land?’ a three-judge Bench of the Supreme 
Court had an occasion to decide this very important issue in 
the case of Vinodchandra Sakarlal Kapadia vs. State of 
Gujarat, CA No. 2573/2000, order dated 15th June, 2020.

aPPliCaBle law
It may be noted that Indian land laws are a specie in 
themselves. even within land laws, laws relating to 
agricultural land can be classified as a separate class. 
agricultural land in maharashtra is governed by several 
acts, the prominent amongst them being the Maharashtra 
Land Revenue Code, 1966; the Maharashtra Tenancy and 
Agricultural Lands Act, 1948; the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961; etc.

the maharashtra tenancy and agricultural lands act, 
1948 (‘the act’), which was earlier known as the Bombay 
tenancy and agricultural lands act, 1948, lays down 
the situations under which agricultural land can be 
transferred to a non-agriculturist. the act is applicable 
to the Bombay area of the State of maharashtra. the 
Bombay reorganisation act, 1960 divided the State of 
Bombay into two parts, namely, maharashtra and Gujarat. 
the act is in force in most of maharashtra and the whole 
of Gujarat.

ProHiBiTions under THe aCT
under section 63 of the act, any transfer, i.e., sale, 
gift, exchange, lease, mortgage, with possession of 
agricultural land in favour of any non-agriculturist shall 
not be valid unless it is in accordance with the provisions 
of the act. the terms sale, gift, exchange and mortgage 
are not defined in this Act, and hence the definitions given 
under the transfer of Property act, 1882 would apply.

this section could be regarded as one of the most vital 
provisions of this act since it regulates transactions of 
agricultural land involving non-agriculturists. even if a 
person is an agriculturist of another state, say Punjab, 
and he wants to buy agricultural land in maharashtra, 
then section 63 would apply. the above transfers can be 
done with the prior permission of the Collector subject to 
such conditions as he deems fit.

If land is transferred in violation of section 63, then u/s 
84C the transfer becomes invalid on an order so made 
by the Mamlatdar. If the parties give an undertaking that 
they would restore the land to its original position within 
three months, then the transfer does not become invalid. 
once an order is so made by the Mamlatdar, the land 
vests in the State Government. the amount received by 
the transferor for selling the land shall be deemed to be 
forfeited in favour of the State.

Further, section 43 of the act states that any land or 
any interest therein purchased by a tenant cannot be 
transferred by way of sale or assignment without the 
Collector’s permission. however, such a permission is not 
needed if the partition of the land is among the members 
of the family who have direct blood relations, or among 
the legal heirs of the tenant.

Sections 43 and 63 may be considered to be the most 
important provisions of the act. In this background, let us 
consider a case decided by the Supreme Court recently.

FaCTs oF THe Case
the facts in the case before the Supreme Court were very 
straight forward. an agriculturist executed a Will for the 
agricultural land that he owned in Gujarat in favour of a non-
agriculturist. On the demise of the testator, the beneficiary 
applied for transferring the land records in his favour. the 
revenue authorities, however, found that he was not an 
agriculturist and accordingly proceedings u/s 84C of the act 
were registered and notice was issued to the appellant.
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ultimately, the Mamlatdar passed an order that disposal 
by way of a Will in favour of the appellant was invalid 
and contrary to the principles of section 63 of the act 
and therefore declared that the said land vested in the 
State without any encumbrances. a Single judge of the 
Gujarat high Court in Ghanshyambhai Nabheram vs. 
State of Gujarat [1999 (2) GLR 1061] took the view that 
section 63 of the act cannot deprive a non-agriculturist of 
his inheritance, a legatee under a Will can also be a non-
agriculturist. accordingly, the matter reached the division 
Bench of the Gujarat high Court which upheld the order 
of the Mamlatdar and held:

‘….Act has not authorised parting of agricultural land 
to a non-agriculturist without the permission of the 
authorised officer, therefore, if it is permitted through a 
testamentary disposition, it will be defeating the very soul 
of the legislation, which cannot be permitted. We wonder 
when testator statutorily debarred from transferring the 
agricultural lands to a non-agriculturist during his life time, 
then how can he be permitted to make a declaration of his 
intention to transfer agricultural land to a non-agriculturist 
to be operative after his death. Such attempt of testator, 
in our view, is clearly against the public policy and would 
defeat the object and purpose of the Tenancy Act… 
Obvious purpose of Section 63 is to prevent indiscriminate 
conversion of agricultural lands for non-agricultural 
purpose and that provision strengthens the presumption 
that agricultural land is not to be used as per the holders 
caprice or sweet-will (sic)’.

the same view was taken by the high Court in a host of 
cases.

issue in QuesTion
the issue reached the Supreme Court and the question 
to be considered by it was whether sections 63 and 43 
of the act debarred an agriculturist from transmitting his 
agricultural land to a non-agriculturist through a ‘Will’ and 
whether the act restricted the transfer / assignment of any 
land by a tenant through a Will?

deCision oF THe aPeX CourT
the Supreme Court in the case of Vinod (Supra) 
observed that a two-member Bench (of the apex Court) in 
Mahadeo (Dead through LR) vs. Shakuntalabai (2017) 
13 SCC 756 had dealt with section 57 of the Bombay 
tenancy and agricultural lands act, 1958 as applicable 
to the Vidarbha region of the State of maharashtra. In that 
case, it was held that there was no prohibition insofar as 
the transfer of land by way of a Will is concerned. It held 

that a transfer is normally between two living persons 
during their lifetime. a Will takes effect after the demise 
of the testator and transfer in that perspective becomes 
incongruous. however, the Court in Vinod (Supra) 
observed that its earlier decision in Mahadeo (Supra) 
was rendered per incuriam since other, earlier contrary 
decisions of the Supreme Court were not brought to the 
notice of the Bench and hence not considered.

It held that a tenancy governed by a statute which 
prohibits assignment cannot be willed away to a total 
stranger. a transfer inter vivo would normally be for 
consideration where the transferor gets value for the 
land but the legislation requires previous sanction of the 
Collector so that the transferee can step into the shoes of 
the transferor. thus, the screening whether a transferee 
is eligible or not can be undertaken even before the 
actual transfer is effected. the Court observed that as 
against this, if a Will (which does not have the element of 
consideration) is permitted without permission, then the 
land can be bequeathed to a total stranger and a non-
agriculturist who may not cultivate the land himself; which 
in turn may then lead to engagement of somebody as 
a tenant on the land. the legislative intent to do away 
with absentee landlordism and to protect the cultivating 
tenants, and to establish direct relationship between the 
cultivator and the land, would then be rendered otiose.

accordingly, the Court held that the restriction on 
‘assignment’ without permission in the act must include 
testamentary disposition as well. By adopting such a 
construction, the statute would succeed in attaining the 
object sought to be achieved.

It also cautioned against the repercussions of adopting 
a contrary view. If it was held that a Will would not be 
covered by the act, then a gullible person could be made 
to execute a Will in favour of a person who may not fulfil the 
requirements and may not be eligible to be a transferee 
under the act. this may not only render the natural heirs 
of the tenant without any support or sustenance, but may 
also have a serious impact on agricultural operations. It 
held that agriculture was the main source of livelihood in 
India and hence the restrictions under the act cannot be 
given the go-by by such a devise.

another connected question considered was whether any 
prohibition in State enactments which were inconsistent 
with a Central legislation, such as, the Indian Succession 
Act, 1925 must be held to be void? the Court held that 
the power of the State legislature to make a law with 
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respect to transfer and alienation of agricultural land 
stemmed from entry 18 in list II of the Constitution of 
India. this power carried with it the power to make a 
law placing restrictions on transfers and alienations of 
such lands, including a prohibition thereof. It invoked the 
doctrine of pith and substance to decipher the true object 
of the act. accordingly, the Supreme Court observed that 
the primary concern of the act was to grant protection to 
persons from disadvantaged categories and confer the 
right of purchase upon them, and thereby ensure direct 
relationship of a tiller with the land. the provisions of the 
act, though not fully consistent with the principles of the 
Indian Succession act, were principally designed to attain 
and sub-serve the purpose of protecting the holdings in 
the hands of disadvantaged categories. the prohibition 
against transfers of holdings without the sanction of the 

Collector was to be seen in that light as furthering the 
cause of legislation. hence, the apex Court concluded 
that in pith and substance, the legislation was completely 
within the competence of the State legislature and by 
placing the construction upon the expression ‘assignment’ 
to include testamentary disposition, no transgression 
ensued.

ConClusion
Persons owning agricultural land should be very careful 
in drafting their Wills. they must take care that the 
beneficiary of such land is also an agriculturist or due 
permission of the Collector has been obtained in case 
of a bequest to a non-agriculturist. It is always better to 
exercise caution and obtain proper advice rather than 
leaving behind a bitter experience for the beneficiaries. 
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FroM PuBlISHED aCCounTS 

DISCloSurES rElaTED To 
IMPlEMEnTaTIon oF Ind aS 116 – 
‘lEaSES’ For THE YEar EnDED  
31ST MarCH, 2020

CoMPIlEr’S noTE
The Ministry of Company Affairs on 30th March, 2019 
notified Ind AS 116 – leases. Under Ind AS 116 lessees 
have to recognise a lease liability reflecting future lease 
payments and a ‘right-of-use asset’ for almost all lease 
contracts. This is a significant change compared to Ind 
AS 17, under which lessees were required to make a 
distinction between a finance lease (on balance sheet) 
and an operating lease (off balance sheet). Ind AS 116 
also gives lessees optional exemptions for certain short-
term leases and leases of low-value assets.

Given below are disclosures by a few companies for the 
above.

TCS lTD. (Consolidated)

From Notes forming part of Financial Statements
LEASES
a contract is, or contains, a lease if the contract conveys 
the right to control the use of an identified asset for a 
period of time in exchange for consideration.

Group as a lessee
the Group accounts for each lease component within the 
contract as a lease separately from non-lease components 
of the contract and allocates the consideration in the 
contract to each lease component on the basis of the 
relative stand-alone price of the lease component and the 
aggregate stand-alone price of the non-lease components. 
the Group recognises right-of-use asset representing 
its right to use the underlying asset for the lease term at 
the lease commencement date. the cost of the right-of-
use asset measured at inception shall comprise of the 
amount of the initial measurement of the lease liability 
adjusted for any lease payments made at or before the 
commencement date less any lease incentives received, 

HimAnSHu V. KiSHnAdwALA
Chartered accountant

plus any initial direct costs incurred and an estimate of 
costs to be incurred by the lessee in dismantling and 
removing the underlying asset or restoring the underlying 
asset or site on which it is located. the right-of-use asset 
is subsequently measured at cost less any accumulated 
depreciation, accumulated impairment losses, if any, and 
adjusted for any re-measurement of the lease liability. the 
right-of-use asset is depreciated using the straight-line 
method from the commencement date over the shorter of 
lease term or useful life of right-of-use asset. the estimated 
useful lives of right-of-use assets are determined on the 
same basis as those of property, plant and equipment. 
right-of-use assets are tested for impairment whenever 
there is any indication that their carrying amounts may not 
be recoverable. Impairment loss, if any, is recognised in 
the statement of profit and loss.

the Group measures the lease liability at the present 
value of the lease payments that are not paid at the 
commencement date of the lease. the lease payments 
are discounted using the interest rate implicit in the lease, 
if that rate can be readily determined. If that rate cannot be 
readily determined, the Group uses incremental borrowing 
rate. For leases with reasonably similar characteristics, 
the Group, on a lease-by-lease basis, may adopt either 
the incremental borrowing rate specific to the lease 
or the incremental borrowing rate for the portfolio as a 
whole. The lease payments shall include fixed payments, 
variable lease payments, residual value guarantees, 
exercise price of a purchase option where the Group is 
reasonably certain to exercise that option and payments 
of penalties for terminating the lease, if the lease term 
reflects the lessee exercising an option to terminate the 
lease. the lease liability is subsequently re-measured 
by increasing the carrying amount to reflect interest on 
the lease liability, reducing the carrying amount to reflect 
the lease payments made and re-measuring the carrying 
amount to reflect any reassessment or lease modifications 
or to reflect revised in-substance fixed lease payments.

the Group recognises the amount of the re-measurement 
of lease liability due to modification as an adjustment to 
the right-of-use asset and statement of profit and loss 
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depending upon the nature of modification. Where the 
carrying amount of the right-of-use asset is reduced to 
zero and there is a further reduction in the measurement 
of the lease liability, the Group recognises any remaining 
amount of the re-measurement in statement of profit and 
loss. the Group has elected not to apply the requirements 
of Ind aS 116 – Leases to short-term leases of all assets 
that have a lease term of 12 months or less and leases 
for which the underlying asset is of low value. the lease 
payments associated with these leases are recognised as 
an expense on a straight-line basis over the lease term.

GrouP aS a lESSor
At the inception of the lease the Group classifies each 
of its leases as either an operating lease or a finance 
lease. the Group recognises lease payments received 
under operating leases as income on a straight-line basis 
over the lease term. In case of a finance lease, finance 
income is recognised over the lease term based on a 
pattern reflecting a constant periodic rate of return on the 
lessor’s net investment in the lease. When the Group is 
an intermediate lessor, it accounts for its interests in the 
head lease and the sub-lease separately. It assesses the 
lease classification of a sub-lease with reference to the 
right-of-use asset arising from the head lease, not with 
reference to the underlying asset. If a head lease is a 
short-term lease to which the Group applies the exemption 
described above, then it classifies the sub-lease as an 
operating lease. If an arrangement contains lease and 
non-lease components, the Group applies Ind aS 115 – 
Revenue from contracts with customers to allocate the 
consideration in the contract.

TranSITIon To InD aS 116
the ministry of Corporate affairs (‘mCa’) through the 
Companies (Indian accounting Standards) amendment 
rules, 2019 and the Companies (Indian accounting 
Standards) Second Amendment Rules, has notified 
Ind aS 116 – Leases which replaces the existing lease 
standard, Ind aS 17 – Leases and other interpretations. 
Ind aS 116 sets out the principles for the recognition, 
measurement, presentation and disclosure of leases 
for both lessees and lessors. It introduces a single, on-
balance sheet lease accounting model for lessees. the 
Group has adopted Ind aS 116, effective annual reporting 
period beginning 1st april, 2019 and applied the standard 
to its leases retrospectively, with the cumulative effect of 
initially applying the standard, recognised on the date of 
initial application (1st april, 2019). accordingly, the Group 
has not restated comparative information; instead, the 
cumulative effect of initially applying this standard has 

been recognised as an adjustment to the opening balance 
of retained earnings as on 1st april, 2019. refer note 2(h) 
– Significant accounting policies – Leases in the Annual 
report of the Group for the year ended 31st march, 2019, 
for the policy as per Ind aS 17.

GrouP aS a lESSEE

Operating leases
For transition, the Group has elected not to apply the 
requirements of Ind aS 116 to leases which are expiring 
within 12 months from the date of transition by class of 
asset and leases for which the underlying asset is of low 
value on a lease-by-lease basis. the Group has also 
used the practical expedient provided by the standard 
when applying Ind AS 116 to leases previously classified 
as operating leases under Ind aS 17 and therefore, has 
not reassessed whether a contract, is or contains a lease, 
at the date of initial application, relied on its assessment 
of whether leases are onerous, applying Ind aS 37 
immediately before the date of initial application as an 
alternative to performing an impairment review, excluded 
initial direct costs from measuring the right-of-use asset 
at the date of initial application and used hindsight when 
determining the lease term if the contract contains options 
to extend or terminate the lease. the Group has used a 
single discount rate to a portfolio of leases with similar 
characteristics.

on transition, the Group recognised a lease liability 
measured at the present value of the remaining lease 
payments. the right-of-use asset is recognised at its 
carrying amount as if the standard had been applied 
since the commencement of the lease, but discounted 
using the lessee’s incremental borrowing rate as at 
1st april, 2019. accordingly, a right-of-use asset of rs. 
6,360 crores and lease liability of rs. 6,831 crores has 
been recognised. the cumulative effect on transition in 
retained earnings net of taxes is rs. 359 crores (including 
the deferred tax of rs. 170 crores). the principal portion 
of the lease payments has been disclosed under cash 
flow from financing activities. The lease payments for 
operating leases as per Ind aS 17 – Leases were earlier 
reported under cash flow from operating activities. 
the weighted average incremental borrowing rate of 
6.78% has been applied to lease liabilities recognised 
in the balance sheet at the date of initial application. 
on application of Ind aS 116, the nature of expenses 
has changed from lease rent in previous periods to 
depreciation cost for the right-of-use asset, and finance 
cost for interest accrued on lease liability. the difference 
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between the future minimum lease rental commitments 
towards non-cancellable operating leases and finance 
leases reported as at 31st march, 2019 compared to 
the lease liability as accounted as at 1st april, 2019 
is primarily due to inclusion of present value of the 
lease payments for the cancellable term of the leases, 
reduction due to discounting of the lease liabilities as 
per the requirement of Ind aS 116 and exclusion of 
the commitments for the leases to which the Group 
has chosen to apply the practical expedient as per the 
standard.

Finance lease
The Group has leases that were classified as finance 
leases applying Ind aS 17. For such leases, the carrying 
amount of the right-of-use asset and the lease liability 
at the date of initial application of Ind aS 116 is the 
carrying amount of the lease asset and lease liability 
on the transition date as measured applying Ind aS 
17. accordingly, an amount of rs. 31 crores has been 
reclassified from property, plant and equipment to right-
of-use assets. an amount of rs. 18 crores has been 
reclassified from other current financial liabilities to lease 
liability - current and an amount of rs. 44 crores has been 
reclassified from borrowings - non-current to lease liability 
- non-current.

Group as a lessor
the Group is not required to make any adjustments on 
transition to Ind aS 116 for leases in which it acts as a 
lessor, except for a sub-lease. the Group accounted for 
its leases in accordance with Ind aS 116 from the date of 
initial application. The Group does not have any significant 
impact on account of sub-lease on the application of this 
standard.

details of the right-to-use assets held by the Group are 
as follows: 

(Rs. crores)
Particulars Additions for the 

year ended 31st 
March, 2020

Net carrying amount 
as at 31st March, 

2020
Leasehold Land 474 690

Buildings 2,443 7,218
Leasehold 

Improvements
15 46

Computer Equipment 7 13
Vehicles 5 16

Office Equipment 7 11
2,951 7,994

depreciation on right-of-use assets is as follows:
(Rs. crores)

Particulars Year ended 31st March, 2020
Leasehold Land 4

Buildings 1,225
Leasehold Improvements 10

Computer Equipment 17
Vehicles 10

Office Equipment 2
1,268

the Group incurred rs. 392 crores for the year ended 
31st march, 2020 towards expenses relating to short-
term leases and leases of low-value assets. the total 
cash outflow for leases is Rs. 2,465 crores for the year 
ended 31st March, 2020, including cash outflow of short-
term leases and leases of low-value assets. the Group 
has lease term extension options that are not reflected in 
the measurement of lease liabilities. the present value 
of future cash outflows for such extension periods as at  
31st march, 2020 is rs. 457 crores.

lease contracts entered by the Group majorly pertain to 
buildings taken on lease to conduct its business in the 
ordinary course. the Group does not have any lease 
restrictions and commitment towards variable rent as per 
the contract.

IMPaCT oF CoVID-19
the Group does not foresee any large-scale contraction 
in demand which could result in significant down-sizing of 
its employee base rendering the physical infrastructure 
redundant. the leases that the Group has entered with 
lessors towards properties used as delivery centres / 
sales offices are long term in nature and no changes in 
terms of those leases are expected due to Covid-19.

From Auditors’ Report (consolidated)
Key audit matters

Key Audit Matters How our audit addressed the 
key audit matter

Adoption of Ind AS 116 – Leases
As described in Note 9 to the 

consolidated financial statements, 
the Group has adopted Ind AS 
116 – Leases (Ind AS 116) in 

the current year. The application 
and transition to this accounting 
standard is complex and is an 
area of focus in our audit since

Our audit procedures on adoption 
of Ind AS 116 include:

u Assessed and tested new 
processes and controls in respect 
of the lease accounting standard 

(Ind AS 116);
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Key Audit Matters How our audit addressed the 
key audit matter

the Group has a large number of 
leases with different contractual 

terms

Ind AS 116 introduces a new 
lease accounting model, wherein 
lessees are required to recognise 
a right-of-use (ROU) asset and a 
lease liability arising from a lease 
on the balance sheet. The lease 
liabilities are initially measured 

by discounting future lease 
payments during the lease term 

as per the contract / arrangement. 
Adoption of the standard involves 

significant judgements and 
estimates, including determination 

of the discount rates and the 
lease term

Additionally, the standard 
mandates detailed disclosures in 

respect of transition

Refer Note 5(h) and Note 9 to the 
consolidated financial statements

u Assessed the Group’s 
evaluation on the identification of 
leases based on the contractual 

agreements and our knowledge of 
the business;

u Involved our specialists to 
evaluate the reasonableness 

of the discount rates applied in 
determining the lease liabilities;

u Upon transition as at 1st April, 
2019:

• Evaluated the method 
of transition and related 

adjustments;

• Tested completeness of 
the lease data by reconciling 
the Group’s operating lease 
commitments to data used in 

computing ROU asset and the 
lease liabilities

u On a statistical sample, 
we performed the following 

procedures:

u assessed the key terms and 
conditions of each lease with the 
underlying lease contracts; and

u evaluated computation of lease 
liabilities and challenged the key 
estimates, such as discount rates 

and the lease term

u Assessed and tested the 
presentation and disclosures 

relating to Ind AS 116, including 
disclosures relating to transition

HInDuSTan unIlEVEr lTD. 
(standalone)

From Notes forming part of Financial Statements
LEASES
the Company has adopted Ind aS 116 – Leases effective 
1st April, 2019 using the modified retrospective method. 
the Company has applied the standard to its leases with 
the cumulative impact recognised on the date of initial 
application (1st april, 2019). accordingly, previous period 
information has not been restated.

the Company’s lease asset classes primarily consist of 
leases for land and Buildings and Plant & machinery. the 
Company assesses whether a contract is or contains a 

lease at inception of a contract. a contract is, or contains, 
a lease if the contract conveys the right to control the use 
of an identified asset for a period of time in exchange for 
consideration. to assess whether a contract conveys the 
right to control the use of an identified asset, the Company 
assesses whether:

(i)  the contract involves the use of an identified asset,
(ii)  the Company has substantially all of the economic 
benefits from use of the asset through the period of the 
lease, and
(iii)  the Company has the right to direct the use of the 
asset.

at the date of commencement of the lease, the 
Company recognises a right-of-use asset (‘rou’) and a 
corresponding lease liability for all lease arrangements in 
which it is a lessee, except for leases with a term of twelve 
months or less (short-term leases) and leases of low-
value assets. For these short-term and leases of low-value 
assets, the Company recognises the lease payments as 
an operating expense on a straight-line basis over the 
term of the lease.

the right-of-use assets are initially recognised at cost, 
which comprises the initial amount of the lease liability 
adjusted for any lease payments made at or prior to the 
commencement date of the lease plus any initial direct 
costs less any lease incentives. they are subsequently 
measured at cost less accumulated depreciation and 
impairment losses, if any. right-of-use assets are 
depreciated from the commencement date on a straight-
line basis over the shorter of the lease term and useful life 
of the underlying asset.

the lease liability is initially measured at the present value 
of the future lease payments. the lease payments are 
discounted using the interest rate implicit in the lease or, if 
not readily determinable, using the incremental borrowing 
rates. the lease liability is subsequently re-measured by 
increasing the carrying amount to reflect interest on the 
lease liability, reducing the carrying amount to reflect the 
lease payments made.

a lease liability is re-measured upon the occurrence of 
certain events such as a change in the lease term or 
a change in an index or rate used to determine lease 
payments. the re-measurement normally also adjusts the 
leased assets.

lease liability and rou asset have been separately 
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presented in the balance sheet and lease payments have 
been classified as financing cash flows.

Following are the lease assets of the Company:
(Rs. crores)

Particulars Leasehold 
Land

Land & 
Building

Plant & 
Equipment

Total

Movements 
during the year
Balance as at 

31st March, 2019
27 - - 27

Addition on 
account of 

transition to Ind 
AS 116 –  

1st April, 2019

- 146 527 673

Additions - 268 212 480
Disposals (2) (98) (34) (134)

Balance as at 
31st March, 2020

25 316 705 1,046

Accumulated 
Depreciation

Additions 0 159 196 355
Disposals - (82) (27) (109)

Balance as at 
31st March, 2020

0 77 169 246

Net Block as at 
31st March, 2020

25 239 536 800

notes:
(a) the Company has adopted Ind aS 116 effective  
1st April, 2019 using the modified retrospective method. 
the Company has applied the standard to its leases with 
the cumulative impact recognised on the date of initial 
application (1st april, 2019). accordingly, previous period 
information has not been restated.

this has resulted in recognising a right-of-use asset of rs. 
673 crores and a corresponding lease liability of rs. 725 
crores. the difference of rs. 35 crores (net of deferred 
tax asset created of rs. 17 crores) has been adjusted to 
retained earnings as at 1st april, 2019.

In the statement of profit and loss for the current year, 
operating lease expenses which were recognised as 
other expenses in previous periods is now recognised 
as depreciation expense for the right-of-use asset and 
finance cost for interest accrued on lease liability. The 
adoption of this standard did not have any significant 
impact on the profit for the year and earnings per share. 
the weighted average incremental borrowing rate of 
8.5% has been applied to lease liabilities recognised in 

the balance sheet at the date of initial application.

(b) the Company incurred rs. 102 crores for the year 
ended 31st march, 2020 towards expenses relating to 
short-term leases and leases of low-value assets. the 
total cash outflow for leases is Rs. 528 crores for the year 
ended 31st March, 2020, including cash outflow of short-
term leases and leases of low-value assets. Interest on 
lease liabilities is rs. 74 crores for the year.

(c) the Company’s leases mainly comprise of land and 
buildings and plant and equipment. the Company leases 
land and buildings for manufacturing and warehouse 
facilities. the Company also has leases for equipment.

(d) the title deeds of leasehold land, net block aggregating 
rs. 1 crore (31st march, 2019: rs. 1 crore) are in the 
process of perfection of title.

InFoSYS lTD. (consolidated)

From Notes forming part of Financial Statements
LEASES
Ind aS 116 requires lessees to determine the lease 
term as the non-cancellable period of a lease adjusted 
with any option to extend or terminate the lease, if the 
use of such option is reasonably certain. the Group 
makes an assessment on the expected lease term on a 
lease-by-lease basis and thereby assesses whether it is 
reasonably certain that any options to extend or terminate 
the contract will be exercised. In evaluating the lease term, 
the Company considers factors such as any significant 
leasehold improvements undertaken over the lease term, 
costs relating to the termination of the lease and the 
importance of the underlying asset to Infosys’s operations 
taking into account the location of the underlying asset 
and the availability of suitable alternatives. the lease term 
in future periods is reassessed to ensure that it reflects 
the current economic circumstances. after considering 
current and future economic conditions, the Group has 
concluded that no changes are required to the lease 
periods relating to the existing lease contracts (refer to 
note 2.19).

Note 2.19 Leases

aCCounTInG PolICY
The Group as a lessee
the Group’s lease asset classes primarily consist of 
leases for land and buildings. the Group assesses 
whether a contract contains a lease at the inception of a 
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contract. a contract is, or contains, a lease if the contract 
conveys the right to control the use of an identified asset 
for a period of time in exchange for consideration. to 
assess whether a contract conveys the right to control the 
use of an identified asset, the Group assesses whether:

(i)  the contract involves the use of an identified asset;

(ii)  the Group has substantially all of the economic 
benefits from use of the asset through the period of the 
lease, and

(iii)  the Group has the right to direct the use of the asset.

at the date of commencement of the lease, the 
Group recognises a right-of-use (rou) asset and a 
corresponding lease liability for all lease arrangements in 
which it is a lessee, except for leases with a term of 12 
months or less (short-term leases) and low-value leases. 
For these short-term and low-value leases, the Group 
recognises the lease payments as an operating expense 
on a straight-line basis over the term of the lease.

Certain lease arrangements include the option to extend 
or terminate the lease before the end of the lease term. 
rou assets and lease liabilities include these options 
when it is reasonably certain that they will be exercised.

the rou assets are initially recognised at cost, which 
comprises the initial amount of the lease liability 
adjusted for any lease payments made at or prior to the 
commencement date of the lease plus any initial direct 
costs less any lease incentives. they are subsequently 
measured at cost less accumulated depreciation and 
impairment losses.

rou assets are depreciated from the commencement 
date on a straight-line basis over the shorter of the 
lease term and useful life of the underlying asset. rou 
assets are evaluated for recoverability whenever events 
or changes in circumstances indicate that their carrying 
amounts may not be recoverable. For the purpose of 
impairment testing, the recoverable amount (i.e. the 
higher of the fair value less cost to sell and the value-in-
use) is determined on an individual asset basis unless 
the asset does not generate cash flows that are largely 
independent of those from other assets. In such cases, 
the recoverable amount is determined for the CGu to 
which the asset belongs.

the lease liability is initially measured at amortised cost 

at the present value of the future lease payments. the 
lease payments are discounted using the interest rate 
implicit in the lease or, if not readily determinable, using 
the incremental borrowing rates in the country of domicile 
of the leases. lease liabilities are re-measured with a 
corresponding adjustment to the related right of use 
asset if the Group changes its assessment of whether it 
will exercise an extension or a termination option. lease 
liability and rou asset have been separately presented 
in the balance sheet and lease payments have been 
classified as financing cash flows.

The Group as a lessor
Leases for which the Group is a lessor are classified as 
a finance or operating lease. Whenever the terms of the 
lease transfer substantially all the risks and rewards of 
ownership to the lessee, the contract is classified as a 
finance lease. All other leases are classified as operating 
leases.

When the Group is an intermediate lessor, it accounts 
for its interests in the head lease and the sub-lease 
separately. The sub-lease is classified as a finance or 
operating lease by reference to the rou asset arising 
from the head lease.

For operating leases, rental income is recognised on a 
straight-line basis over the term of the relevant lease.

Transition
effective 1st april, 2019, the Group adopted Ind aS 116 
– Leases and applied the standard to all lease contracts 
existing on 1st April, 2019 using the modified retrospective 
method and has taken the cumulative adjustment to 
retained earnings, on the date of initial application. 
Consequently, the Group recorded the lease liability at 
the present value of the lease payments discounted at 
the incremental borrowing rate and the rou asset at its 
carrying amount as if the standard had been applied since 
the commencement date of the lease, but discounted at 
the lessee’s incremental borrowing rate at the date of 
initial application. Comparatives as at and for the year 
ended 31st march, 2019 have not been retrospectively 
adjusted and therefore will continue to be reported under 
the accounting policies included as part of our annual 
report for the year ended 31st march, 2019.

on transition, the adoption of the new standard resulted in 
recognition of ‘right of use’ asset of rs. 2,907 crores, ‘net 
investment in sub-lease’ of rou asset of rs. 430 crores 
and a lease liability of rs. 3,598 crores. the cumulative 



124 BomBay Chartered aCCountant Journal  july 2020

520 (2020) 52-a  BCaJ 

effect of applying the standard, amounting to rs. 40 crores 
was debited to retained earnings, net of taxes. the effect 
of this adoption is insignificant on the profit before tax, 
profit for the period and earnings per share. Ind AS 116 
has resulted in an increase in cash inflows from operating 
activities and an increase in cash outflows from financing 
activities on account of lease payments.

the following is the summary of practical expedients 
elected on initial application:

(1)  applied a single discount rate to a portfolio of leases 
of similar assets in similar economic environment with a 
similar end date;
(2)  applied the exemption not to recognise rou assets 
and liabilities for leases with less than 12 months of lease 
term on the date of initial application;
(3)  excluded the initial direct costs from the measurement 
of the right-of-use asset at the date of initial application;
(4)  applied the practical expedient to grandfather the 
assessment of which transactions are leases. accordingly, 
Ind aS 116 is applied only to contracts that were previously 
identified as leases under Ind AS 17.

the difference between the lease obligation recorded as 
of 31st march, 2019 under Ind aS 17 disclosed under 
note 2.19 of the 2019 annual report and the value 
of the lease liability as of 1st april, 2019 is primarily 
on account of inclusion of extension and termination 
options reasonably certain to be exercised, in measuring 
the lease liability in accordance with Ind aS 116 and 
discounting the lease liabilities to the present value 
under Ind aS 116. the weighted average incremental 
borrowing rate applied to lease liabilities as at 1st april, 
2019 is 4.5%. the changes in the carrying value of right 
of use assets for the year ended 31st march, 2020 are 
as follows: 

(Rs. crores)

Particulars
Category of ROU asset

Total
Land Buildings Vehicles Companies

Balance as of  
1st April, 2019

- 2,898 9 - 2,907

Reclassified 
on account of 

adoption of Ind 
AS 116

634 - - - 634

Additions (1) 1 1,064 6 49 1,120
Additions 

through business 
combination

- 177 10 - 187

Deletions (3) (130) (1) - (134)
Depreciation (6) (540) (9) (8) (563)

(Rs. crores)

Particulars
Category of ROU asset

Total
Land Buildings Vehicles Companies

Translation 
difference

- 16 - 1 17

Balance as of 
31st March, 2020

626 3,485 15 42 4,168

(1) net of lease incentives of rs. 115 crores related to 
lease of buildings

the break-up of current and non-current lease liabilities 
as on 31st march, 2020 is as follows:

(Rs. crores)
Particulars Amount

Current lease liabilities 619
Non-current lease liabilities 4,014

Total 4,633

the movement in lease liabilities during the year ended 
31st march, 2020 is as follows:

(Rs. crores)
Particulars Year ended  

31st March, 2020
Balance at the beginning 3,598

Additions 1,241
Additions through business combination 224

Deletions (145)
Finance cost accrued during the period 170

Payment of lease liabilities (639)
Translation difference 184

Balance at the end 4,633

the details regarding the contractual maturities of lease 
liabilities as of 31st march, 2020 on an undiscounted basis 
are as follows:

(Rs. crores)
Particulars Amount

Less than one year 796
One to five years 2,599

More than five years 2,075
Total 5,470

The Group does not face a significant liquidity risk with 
regard to its lease liabilities as the current assets are 
sufficient to meet the obligations related to lease liabilities 
as and when they fall due.

rental expense recorded for short-term leases was rs. 
89 crores for the year ended 31st march, 2020.
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the aggregate depreciation on rou assets has been 
included under depreciation and amortisation expense in 
the Consolidated Statement of Profit and Loss.

the movement in the net investment in sub-lease of rou 
assets during the year ended 31st march, 2020 is as follows:

(Rs. crores)
Particulars Year ended  

31st March, 2020
Balance at the beginning 430

Interest income accrued during the period 15
Lease receipts (46)

Translation difference 34
Balance at the end 433

the details regarding the contractual maturities of net 
investment in sub-lease of rou asset as on 31st march, 
2020 on an undiscounted basis are as follows:

(Rs. crores)
Particulars Amount

Less than one year 50
One to five years 217

More than five years 244
Total 511

leases not yet commenced to which Group is committed 
are rs. 655 crores for a lease term ranging from two to 
thirteen years. 

AUTO RIDE THAT FETCHED HER OVER RS. 1 LAKH
GUWAHATI: Laibi Oinam, Manipur’s only woman autorickshaw driver, who volunteered to drop off a recovered 
Covid-19 nurse from Imphal to her home in Kamjong district bordering Myanmar, has won laurels for the yeoman 
service.

Laibi said it was not entirely money but a sense of compassion that made her drive such a long distance in the hills at night 
to take a young nurse to her home.

‘Laibi Oinam wanted to help the nurse as no cab driver was willing to extend the service,’ said a local. This newspaper 
reached out to her on the phone but the barrier of language stood in the way.

The nurse, Somichon, had tested positive soon after her return from Kolkata where she was employed. She was treated at 
a hospital in Imphal and discharged on 31st May. She wanted to go home but no taxi driver was willing.

The nurse was at her wit’s end when an ambulance dropped her near Nagaram locality of Imphal.

Laibi called her husband Oinam Rajendro Singh, who is a patient of diabetes, and discussed the nurse’s plight. They 
decided that the two of them would drop her at her house.

‘We set out at 6 p.m. and reached Kamjong town, 170 km. away, at around 2:30 a.m. I was picked up by an uncle and I 
reached my village in his car,’ Somichon, who is now lodged at a quarantine centre in her village, said.

She had to guide Laibi throughout the night as she was not familiar with the roads. ‘It was difficult driving an autorickshaw 
in the hills but she managed it well. She was not afraid of driving in a region she had never been to before,’ the nurse said, 
adding ‘I was told an NGO from the hills had gifted her Rs. 5,000 as a token of love’.

A few days later, Manipur Chief Minister N. Biren Singh handed over a cash reward of Rs. 1.1 lakh to her. ‘Glad to 
honour and hand over a cash reward of Rs. 1,10,000 to Smt. Laibi Oinam, an auto driver from Pangei who took the 
trouble to take the discharged girl from JNIMS covering eight hours’ journey to Kamjong on the midnight of 31st May. 
She truly exemplifies hard work and service above self,’ the CM tweeted.

Laibi Oinam has two sons, both college students, and she supports the family. In 2015, a documentary ‘Auto Driver’ 
based on her life had won several awards. Directed by Meena Longjam, it tells her life in a non-traditional profession for 
women.

(Source: New Indian Express, 12th June, 2020)
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CorPoraTE laW CornEr

Mahesh Sureka vs. Marathe Hospitality
[2020] 116 taxmann.com 552 (NCLT-Mum.)
C.P.(IB) No. 3603/(MB)/2018
Date of order: 20th March, 2020

Section 238 of the Insolvency and Bankruptcy 
Code, 2016 – Assets attached by EOW were to be 
released in favour of RP as non-obstante clause 
appearing in the later legislation would precede the 
former – Transfer of assets to a partnership firm 
(where one of the partners was a tax adviser of the 
corporate debtor) for an inadequate consideration 
without prior consent of the mortgagee was a 
fraudulent transaction and was set aside

FaCTS
Insolvency proceedings were admitted against the 
corporate debtor P Co on 14th march, 2018 on an 
application filed by U Bank (the ‘Financial Creditor’). One of 
the properties of the corporate debtor was financed by way 
of mortgage by U Bank. The corporate debtor had leased 
the said property to MH (a partnership firm) on a long-term 
basis for a sum of Rs. 25,000 per month vide lease deed 
dated 18th May, 2016. Mr. AN, who was a partner in MH, 
was also a tax adviser to the corporate debtor. Further, the 
said property was leased to MH without obtaining the prior 
approval of U Bank.

The Resolution Professional (RP) learned that one of the 
directors of the corporate debtor was in jail (in judicial 
custody) and that the Economic Offences Wing (EOW) 
had attached several of the properties of the corporate 
debtor which included its registered office. The RP 
mentioned that due to the attachment of the registered 
office of the corporate debtor and unavailability of the 
Directors and other staff members, it was impossible to 
prepare essential details of the assets and liabilities of 
the corporate debtor. The property mentioned above was 
also attached by the EOW.

Mr. AN contended that although it was the duty of the 
corporate debtor before giving the said property on 
lease to seek prior permission of U Bank, MH could 
not be prejudiced for the wrong-doings of the corporate 

debtor. Further, as per section 46 of the Insolvency and 
Bankruptcy Code, 2016 (the Code) the relevant time 
for avoidance of undervalued transaction was one year 
prior to commencement of the Corporate Insolvency 
Resolution Process (CIRP) of the corporate debtor. It was 
pleaded that since the said lease agreement was entered 
into on 18th may, 2016, and hence was beyond the one-
year period from the CIRP commencement date, it could 
not be covered u/s 46 of the Code.

HElD
The Tribunal heard both the parties at length. It observed 
that the lease rental for a period of ten years was a 
paltry sum of Rs. 25,000 per month payable by the 10th 
of the subsequent month and that the lease could be 
renewed for a further period by the lessee as per the said 
agreement. The fact that Mr. AN was a partner in MH and 
a tax adviser to the corporate debtor indicated that it was 
a case of preferred transaction. The fact that there was 
no provision for an annual increment and the extension 
was only at the prerogative of the lessee, leads to the 
conclusion that the transaction was a fraudulent one.

The Tribunal relied on the provisions of section 65A(2)(c) of 
the Transfer of Property Act, 1882 which provided that no 
lease shall contain a covenant for ‘renewal’. It was observed 
that the lease agreement of the corporate debtor with a 
related party MH provided for a total rent of a sum of Rs. 
25,000 per month in respect of huge commercial property 
measuring about 2,310 sq. metres along with a two-storey 
building structure with no increase in rental for a period of 
ten years. In addition, as per the lease agreement, there 
was a provision for further extension at the will of the lessee. 
In view of this, the lease agreement entered into between 
the corporate debtor and mh was held to be illegal as per 
the relevant provisions of the Transfer of Property Act, 1882.

Besides, the mortgage deed signed by the corporate 
debtor with U Bank provided that the corporate debtor 
could not let or license its interest in the said property, 
or part with its possession, unless it obtained the written 
consent of U Bank. Since the said consent was not 
obtained, the Tribunal held that the transaction of lease 
was invalid and mala fide.

POOJA PUNJABI OBERAI  i PRAMOD S. PRABHUDESAI 
Chartered Accountants
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The NCLT observed that the attachment of the assets of 
the corporate debtor by the EOW would hamper the claim 
of the creditors of the corporate debtor. Thus, to protect 
the interest of the bank and the present creditors, NCLT 
directed the EOW and other Government Departments to 
release the property and assets of the corporate debtor 
currently attached with them so that the CIRP of the 
corporate debtor could be conducted in the substantial 
public interest.

In the context of section 238 of the Code which has a 
non-obstante clause, the Tribunal relied on the decision 
of the Supreme Court in the case of Solidaire India Ltd. 
vs. Fairgrowth Financial Services Pvt. Ltd., wherein it was 
held that where two statutes contain the non-obstante 
clause, the latest statute would prevail.

Thus, the lease agreement was held as null and void and 
the attachment of assets by the EOW was directed to be 
released in favour of the RP for carrying out the CIRP in 
the best interest of the creditors of the corporate debtor.

American Road Technology & Solutions (P) Ltd. 
vs. Central Government, Hyderabad
[2020] 115 taxmann.com 16 (NCL-Beng.)
Date of order: 31st December, 2019

Where company filed application for revision 
of financial statements in F.Y. 2017-18, three 
preceding years for purpose of revision of financial 
statements would be 2016-17, 2015-16 and 2014-
15 (which was one of the years in which incorrect 
financial reporting had been detected and in 
respect of which approval for revision had been 
sought), since a true and fair picture of company's 
finances would not emerge for F.Y. 2014-15 unless 
financial statements for 2012-13 and 2013-14 were 
also revised – Application for revision of financial 
statements for years 2012 to 2015 was to be allowed

FaCTS
Company A Pvt. Ltd., the applicant, was incorporated in 
the year 2012 under the Companies Act, 1956 with the 
Registrar of Companies, Karnataka at Bangalore. Its 
business was mainly carried out in Bangalore.

During the year 2014-15, the majority shareholder was 
informed by one of the ex-senior employees that the 
affairs of A Pvt. Ltd. are not run as per the provisions of the 
Companies Act and the applicable rules and regulations, 
and further that there were several financial irregularities 

and even falsification of accounts has taken place.

The majority shareholder and A Pvt. Ltd. decided to 
appoint an independent auditor to conduct a forensic audit 
of the company. The independent auditor submitted his 
investigation report. This report was examined internally 
and expert views were also taken in consultation with the 
independent auditor and the statutory auditor.

The statutory auditors had opined that A Pvt. Ltd.’s 
records need improvement to ensure controls which are 
not commensurate with the size of the company and 
the nature of its business, with regard to execution of 
contracts and raising invoices.

The findings of the statutory auditor were incorporated in the 
annual returns filed for the financial year 2014-15 and it was 
noted that suspicious transactions have taken place and 
falsification of accounts has been done. It was noted that the 
annual returns and balance sheets for the years 2012-13, 
2013-14 and 2014-15 were filed without even reconciling the 
bank statements with the actual activities of the company 
that have taken place during the relevant period.

After consideration of the independent auditor's report, the 
management had lodged various criminal proceedings. 
The statutory auditor has advised A Pvt. Ltd. to move 
u/s 131 of the Companies Act, 2013 for the accounts to 
be redrafted for the period and recasting of the books 
for the periods 2015-16 and 2016-17 to incorporate the 
changes in the opening balances, subject to ratification by 
members in a general meeting. Accordingly, the present 
petition was filed before the Tribunal.

Based on above factual matrix, the Tribunal ordered 
notices to be issued to the respondents, namely, the 
Registrar of Companies, the Regional Director, the Income 
Tax Officer concerned and the auditor of the company.

The regional director (RD) submitted that the company 
has filed the application u/s 131 of the Companies Act, 
2013 for revision of financial statement and board reports 
for the Financial Years 2012-13, 2013-14 and 2014-15. 
The RD raised an interesting issue that the application is 
not made for revision of any of the three immediately 
preceding financial years but for all the earlier years. 
Hence the same does not fall under the provisions 
of section 131 of the Act and that, too, for revision of 
financial statements to reflect suspicious transactions 
and falsification of accounts that had taken place in the 
company.

7
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As per the Regional Director, u/s 131(2) of Companies 
Act, 2013 the revisions must be confined to – (a) The 
correction in respect of which the previous financial 
statement or report do not comply with the provisions of 
section 129 or section 134; and (b) The making of any 
necessary consequential alteration. He further stated that 
the petitioner company has sought blanket revision of 
financial statements for the years 2012-13, 2013-14 and 
2014-15 without actually specifying or limiting itself to any 
particular entry or disclosure. Hence the petition is not 
maintainable. Further, the RD reiterated that it appears 
that the revision of financial statements based on alleged 
fraud will not fall within the ambit of section 134 of the 
Companies Act, 2013.

HElD
The Tribunal, after considering the objections raised by 
the RD, observed as under:
(i) The petition seeks approval for voluntary revision of 
financial statements and board reports for the financial 
years 2012-13, 2013-14 and 2014-15.
(ii) It is the contention of A Pvt. Ltd. that this provision 
permits it to voluntarily revise its accounts for any three 
preceding financial years, whereas the other respondents 
in these proceedings have opposed this view and 
stated that the same is permitted only for any of the 
three immediately preceding financial years and not 
beyond.

Section 131 of the Act reads as under:
Voluntary Revision of Financial Statements or Board's 
Report:
(1) If it appears to the directors of a company that –
(a) the financial statement of the company; or
(b) the report of the Board
do not comply with the provisions of section 129 or section 
134 they may prepare revised financial statement or a 
revised report in respect of any of the three preceding 
financial years after obtaining approval of the Tribunal 
on an application made by the company in such form and 
manner as may be prescribed and a copy of the order 
passed by the Tribunal shall be filed with the Registrar...:’ 
(emphasis added).

The Tribunal observed that the petition is filed on 22nd 
January, 2018 and falls within the F.Y. 2017-18. Section 
131, even going by the contention of the respondent 
that the words ‘in respect of any of the three preceding 
financial years’ should mean ‘immediately’ preceding 
three financial years, then such preceding three financial 
years would be 2016-17, 2015-16 and 2014-15. Thus, F.Y. 

2014-15, which is one of the years in which the incorrect 
financial reporting has been detected and in respect of 
which approval for revision has been sought, is squarely 
covered by section 131.

The Tribunal further observed that when a balance sheet 
is drawn for a particular year, it brings forward balances 
of the preceding year/s, and as such will necessarily 
impact the balance sheet for the Y.E. 31st march, 2015, 
i.e., for F.Y. 2014-15, and for this reason the years 2012-
13 and 2013-14 will necessarily have to be considered 
for revision of the accounts that are not giving a true 
and fair picture of the accounts for these years, for the 
reasons mentioned herein above. This accounting 
compulsion cannot be ignored. Once this is made 
clear, the issue whether the accounts of the three F.Y.s 
referred to in the petition could be revised or not in view 
of an interpretation of section 131, becomes redundant 
and of mere academic interest.

In section 131 the term ‘immediately preceding’ is not 
used. Instead, the section speaks of 'any of the three 
preceding financial years'.

In order to determine the intent of the Legislature, it is 
necessary to look into the 57th Report of the Standing 
Committee on Finance on the Companies Bill, 2011. 
The relevant portion of the said Report of the Standing 
Committee is extracted below:

‘The change proposes to provide procedural requirement 
in respect of revision in accounts in certain cases. The 
present law is silent in respect of re-opening or re-
casting of accounts. In certain cases, particularly in 
cases relating to fraud, there may be need to re-open / 
re-cast accounts to reflect true and fair accounts. In case 
of Satyam, such re-casting was ordered by the Court. 
The provisions in the Bill mandate such re-opening on 
the order of the Court or Tribunal. In other cases the 
re-opening is being permitted, through order of Tribunal, 
with adequate safeguards.’ (Emphasis supplied.)

The Tribunal further observed that considering that 
the thrust of several provisions of the Act is either 
to prevent financial misdemeanour or oppression 
and mismanagement, all such provisions need to be 
understood and interpreted in this light.

Since the instant case is prima facie that of 
mismanagement, misreporting and alleged fraud, the 
Tribunal observed that the section has to be interpreted 
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in the spirit of the Act and the exercise of correcting 
the same cannot become a victim of interpretation of 
allowable time. Such time limits can at best be considered 
to be advisory and not mandatory, since the same 
is only a procedural requirement, as mentioned in the 
Standing Committee Report.

Thus, the Tribunal observed that the words ‘in respect of 
any of the three preceding financial years’ have to be 
read as any three previous years. It further elaborated 
that even otherwise, the Tribunal is competent to initiate 
reopening / revision of accounts u/s 130 in cases of 
the kind in hand, for which no time limit is prescribed. 
It cannot be the case that if an application is made 
u/s 131 where the grounds are similar to section 130, 
the accounts prepared incorrectly, or when the affairs 

are mismanaged, the revision of accounts would be 
prevented by any one view on time limitation. Hence, in 
view of the totality of facts and circumstances, all three 
years, i.e. F.Y.s 2012-13, 2013-14 and 2014-15, would be 
covered for revision, not only because of the accounting 
compulsion, since F.Y. 2014-15 is in any case covered, 
and the earlier years' accounts have a bearing on the 
same, but also as per the provision contained in section 
131 of the Act.

The Tribunal accordingly held that in the facts and 
circumstances of the case, this is a fit case for granting 
approval u/s 131 to prepare revised financial statements 
and / or revised reports in respect of the F.Y.s 2012-13, 
2013-14 and 2014-15 in the case of A Pvt. Ltd. and the 
same was accordingly granted. 

HELPING THEM TO FLY BACK HOME – TO INDIA

A private chartered flight carrying 250 people from the US landed at Hyderabad’s Rajiv Gandhi International Airport on 26th 

June. It had picked up passengers from several cities in the USA.

The flight was unique. It was sanctioned not by the government but by a Washington-based entrepreneur Ravi Puli, a Telugu 
NRI. After learning that many NRIs in the US were at risk of becoming ‘illegal immigrants’ by overstaying their visa due 
to the lockdown, he took it upon himself to bring them back.

Puli formed a not-for-profit organisation ‘US India Solidarity Mission’ (USISM). Over the next few weeks, he procured 
clearances from the Indian government, the Qatar government and the airport authorities in Hyderabad and Doha and the 
respective consulates and embassies.

Advocates Raj and Surekha, a couple from Hyderabad, said they had gone to the US for a visit and had planned to return to 
India in March. As the lockdown was announced, they were stranded and all their attempts to return to Hyderabad failed. In 
this situation, Ravi Puli and USISM helped them return to India.

Some of the passengers said that pregnant women and senior citizens were given free upgrades to business class on the 
flight. Neharika, a student from New York who was also a passenger, said social distancing norms were followed during 
the flight.

Another family which was stuck in Mexico said there had been a death in the family and they wanted to return to India. They 
were supposed to take a flight to Chicago to catch the chartered flight, but missed the flight. Then the USISM team sent them 
to Dallas to take the Qatar Airways flight to India.

Puli thanked the Indian embassies in Washington and Qatar, the Ministries of External Affairs and Civil Aviation, and the 
governments of India and Telangana for their co-operation in arranging the flight.

(Source: New Indian Express, 29th June 2020)
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Whatsapp, launched in 2009, is incredibly popular across 
all age groups. It’s a free service and allows for messages 
and calls across various mobile, tablet and computer 
operating systems. It is continuously introducing new 
features, some of which are not known to all. awareness 
of these lesser-known features will definitely help us to 
communicate more efficiently and securely.

In the previous article (in the december, 2019 issue of the 
BCAJ) we covered ten useful features of Whatsapp, such 
as pin user, search, mute conversation, mark message 
as read, starred messages, chat without saving mobile 
number, group call, invite link, voice messages and 
Whatsapp desktop. In this concluding part, we shall cover 
some additional useful features of Whatsapp.

1. BaCKuP / SECurITY
With most of our official communications and special 
moments with friends and families stored in the form of 
text messages, videos or photos on Whatsapp, we may 
be concerned about their availability in case we shift to a 
new mobile device. the option is to automate the back-
up process so as to retrieve and replicate the Whatsapp 
conversation on the new device whenever required.

Open WhatsApp
tap more options > Settings > Chats > Chat backup
tap Backup to Google drive and select a back-up 
frequency other than never
Select the Google account that is activated on your phone 
and to which you would like to back up your chat history
tap Back-up over to choose the network you want to use 
for back-ups. Please note, backing up over a cellular data 
network might result in additional data charges.

at 2 a.m. every 
day, local 
backups are 
automatical ly 
created and 
saved as a file 

on your phone. So an individual does not have to deal 
with a situation where information in a Whatsapp chat is 
lost.

Restoration of data on WhatsApp
Install Whatsapp on your new device and register with 
your registered mobile number. once authenticated, 
Whatsapp will provide the option to restore the previously 
backed up data. Click restore and in a few moments all 
WhatsApp conversations with media files will be restored 
on the new device.

2. GrouP / BroaDCaST
Group
Whatsapp group is like a joint family. all the members 
stay in one house known as the group in Whatsapp where 
the head of the family (group admin) has more rights and 
powers. When a group is created, only one chat thread 
is formed for everyone and all the conversations happen 
inside the group chat.

Open WhatsApp.
tap more options > new Group > then select members to 
add to the group

Group Message aspects
Whatsapp group is a many-to-many type of 
communication. members added to a group can send 
messages to the group and all the members can see the 
messages from everyone.

Broadcast
Broadcast is like sending the same message to multiple 
recipients being delivered as if the sender has individually 
sent a chat message. unlike group chat, the response 
from recipient will be sent only to the sender of the 
broadcast message.

Open WhatsApp.
tap more options > new Broadcast > then select members 
to add to the broadcast list

uSEFul FEaTurES oF Whatsapp

TECh ManTra 
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-  open the app and tap on the three dots on the top-
right corner

-  tap on Settings option and tap on data and Storage 
usage option

-  next tap on Storage usage option and you are done.

In the android app, tapping Settings, data and Storage 
usage will take you to a list of your conversations, ranked 
by how much space they’re taking up on your phone.

you can touch any of these conversations to see a detailed 
breakdown of all the different types of messages – texts, 
images, GIFs, videos, audios, documents, locations, 
contacts – in the conversation. you can then selectively 
delete the data based on different type – texts, images, 
GIFs, videos, audios, documents, locations and contacts.

5. onlInE loCaTIon SharInG
you and your friends are planning to meet at new 
restaurant in the city. you have reached the restaurant 
but your friend is struggling to find and reach the place. In 
such a scenario, you may share your online location with 
your friend to make it easy for him to find and reach the 
place identified and selected by both of you.

Start GPS… launch the Whatsapp app and open the chat 
window of the person you wish to stream your location to
after this, tap on the attach option on the text input bar
now click on ‘location’ icon
Press the ‘Share live location’ bar and select continue
thereafter, you need to choose the duration for which you 
wish to share your location
Select your desired duration and tap on the green arrow 
to begin the location sharing process. you may also add 
some text to customise the activity
to share your live location, you will need to enable 
location permissions for Whatsapp by going to your 
phone's Settings > Apps & notifications > Advanced > App 
permissions > location > turn on Whatsapp.

6. hIDE WhaTSaPP GrouP PhoToS 
anD VIDEoS FroM GallErY
most of us don’t have much control over what content is 
pushed to our phones via Whatsapp groups and this content 
showing up in our phone’s gallery can be a huge problem.

to stop media from all your individual chats and groups 
from being saved,
open Whatsapp
tap more options  > Settings > Chats turn off media 
visibility.

Broadcast Message aspects
1. you are the admin of your broadcast and only you can 
add or remove the recipients.
2. you cannot broadcast your message to contacts 
blocked by you in the chat.
3. In broadcast, only recipients who have added your 
number in their devices will receive their messages 
through the broadcast.
4. replies in the broadcast will only come to you, not to 
the others who are added in your broadcast list.
5. no one can leave a broadcast that has been created 
by you, but if they remove you from their contacts, then 
they’ll not receive your messages.
6. you can easily see which one of them has seen the 
message that has been sent by you.
7. Broadcast lists are good for notification and replies do 
not need to go back to the group.
8. If you need a survey and wish to get response 
privately, then you can use the broadcast.
9. other members of the group cannot bombard in the 
broadcast, only the admin can send these messages to 
the members directly in one go.

3. MEDIa FIlES
When you download a media file, it will automatically 
be saved to your phone's gallery. the media Visibility 
option is turned on by default. this feature only affects 
new media that's downloaded once the feature has been 
turned on or off and doesn’t apply to old media.

to stop media from all your individual chats and groups 
from being saved,
u open Whatsapp
u tap more options > Settings > Chats
u turn off media visibility.

to stop media from a particular individual chat or group 
from being saved,
open an individual chat or group
u tap more options > View contact or Group info
u alternatively, tap the contact's name or group subject
u tap media visibility > no > oK.

4. SToraGE SPaCE uTIlISaTIon
Considering the large number of messages and media 
files being exchanged on WhatsApp, there is a drastic 
increase in storage space consumed by Whatsapp. But 
Whatsapp facilitates identifying the chat that consumes 
storage space with details of category of files, viz. audio, 
video, documents, images, etc.
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to stop media from a particular individual chat or group 
from being saved
open an individual chat or group
tap more options > View contact or Group info
alternatively, tap the contact's name or group subject
tap media visibility > no > oK.

this method won’t remove already existing Whatsapp 
images in your gallery (you will have to delete them) and 
will hide new incoming media only.

7. hIDE ParTICular ConTaCTS FroM 
VIEWInG Your STaTuS
Whatsapp status is a great way of expressing your mood 
and can be quite personal. If you don’t want to share it 
with all Whatsapp contacts, you can prohibit particular 
contacts from viewing your status updates or stories as 
they now stand.

open your Whatsapp, tap on the dotted icon at the top-
right corner of your screen and select Settings.
From there, select account,
From there, select Privacy,
Check down and click Status. From here you can control 
who is permitted to see your status. you can allow it to all 
your contacts or select contacts who can see your status 
or hide your status from selected contacts.

to hide your status from selected contacts - tap on Status 
and my contacts except… all your contacts are shown, 
select the one or two people to hide your status from and 
tap on the green mark icon beneath your screen.
henceforth, these people will no longer see your stories / 
status updates.

8. WhaTSaPP For BuSInESS
Whatsapp Business was built with the small business 
owner in mind.
Whatsapp Business makes interacting with customers 
easy by providing tools to automate, sort and quickly 
respond to messages.

Some of the features currently on offer in the app are:
u Business profile to list important information, such as 
a company's address, email and website
u Statistics to see how many messages were 
successfully sent, delivered and read
u messaging tools to quickly respond to customers.

a.  Setting up business profile
1. If you already have a business number which is 
primarily used for WhatsApp, you will first need to backup 
your chat data to cloud storage.
2. to do this, head to Chats > Chat backup > and then hit 
the 'Back up' button. ensure that the upload to the cloud 
is complete.
3. next, download the app from the Google Play Store, 
install it and then launch it by tapping on the new 
Whatsapp Business icon on your smartphone's home 
screen.
4. Once you open the app, you will first need to verify your 
business phone number. this will be the same number 
that you will use in your business to communicate with 
your customers.
5. Once your number is verified, you can choose to restore 
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a previous chat associated with the mobile number. this 
would be the one you backed up in Step 1.
6. Set your business name and then once in the chat area, 
tap on the menu button and head to Settings > Business 
settings > Profile. Out here you will get a variety of fields 
similar to a contact card and you can fill in all the details 
that you want to share with your customers.

 

b. Messaging Tools
to set away messages:
tap more options > Settings > Business settings > away 
message.
turn on Send away message.
tap the message to edit it > oK.
under Schedule, tap and choose among:
always Send to send the automated message at all times.
Custom Schedule to send the automated message only 
during specific times.
outside of business hours: to send the automated 
message only outside of business hours. this option is 
only available if you have set your business hours in your 
business profile. Learn how in this article.
under recipients, tap and choose between:
everyone, to send the automated message to anyone 
who messages you after business hours.
everyone not in address book, to send the automated 
message to numbers that aren't in your address book.
everyone except... to send the automated message to all 
numbers except a select few.
only send to... to send the automated message to select 
recipients.
tap Save.

Whatsapp is undoubtedly a fabulous messaging tool and 
gets better with every new update.

Whatsapp, which is owned by Facebook, has added 
several convenient and productive features over the 
years, but since its recent tie-up with reliance jio it is 
sure to come up with many more.

Keep messaging, keep connecting. 

Your living is determined not so much by what life brings to you as by the  
attitude you bring to life; not so much by what happens to you, as by the way  

your mind looks at what happens —  Khalil Gibran
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ethiCs and u

Arjun: Hari Om Hari! Hari Om Hari! Hey Bhagwan, when 
is this lockdown going to end? When will this Corona go 
away?

Shrikrishna: arjun, open your eyes. you are chanting my 
bhajan and murmuring something. hope everything is 
fine at home?

Arjun: at home? I am fed up of this house arrest. Both 
draupadi and Subhadra are making me do all the 
household work. Sweeping the floor, cleaning the utensils, 
helping in cooking...

Shrikrishna: But you are familiar with all this!

Arjun: What do you mean?

Shrikrishna: You yourself keep saying – in office, you have 
to clean up the mess in the clients’ accounts, you have to 
window-dress them and make them presentable...

Arjun: Ha! Ha! True. But tell me, when are our offices 
going to restart functioning?

Shrikrishna: Why? do you think that you cannot function 
from home? you people talk of Work from home, don’t 
you?

Arjun: yes, but there is a limit to that. Work cannot be 
completed sitting at home. our staff is not available, 
clients’ data is not coming since their accountants are 
also not attending work. everything is paralysed.

Shrikrishna: But in your management studies, you talk of 
converting problems into opportunities. now why don’t 
you implement those great ideas?

Arjun: all that is all right in seminars in posh hotels. In 
practical life, it is difficult.

Shrikrishna: But have you even applied your mind to 
what fruitful things could be done? there are many new 
things coming up in the field of ethics. Those are all very 
essential for you to understand.

Arjun: really? how can I know them? tell me some 
highlights at least.

Shrikrishna: arjun, during this lockdown, I have been 
meeting people almost every day and telling them the 
principles of ethics.

Arjun: don’t tell me! then why didn’t you come to my house?

Shrikrishna: arjun, on your television sets I am coming so 
frequently in different forms and characters, Vishnu, ram, 
Krishna, yudhishthira, Bhishma through all those serials. 
there I teach nothing but ethics.

Arjun: yes. But those serials are meant for children and 
retired people. Practical life mein uska koi fayda nahi!

Shrikrishna: you are mistaken, Paarth. now, even 
internationally your ethics are getting strengthened. 
Finance field mein paap bahut badh gaya hai. It was you 
peoples’ job to control it, but instead you encouraged it. In 
mahabharata you Pandavas fought against the Kauravas; 
but now you are acting hand-in-glove with them.

Arjun: just as you preached me the Geeta in the 
mahabharata war, please explain to me what is the new 
Geeta in our Code of ethics.

Shrikrishna: For this, you should know that your Institute 
has come out with three new volumes of books on new 
Code of ethics. the First Volume covers the International 
ethical Standards adapted by the Institute. It was earlier 
known as Part a.

Arjun: and the other two volumes?

Shrikrishna: the Second Volume is the old Part B, but 
significantly revised. It contains your CA Act, Rules, 
Regulations, ICAI pronouncements, notifications, 
guidelines and so on, on ethics. and Volume 3 is the 
compilation of case laws.

Arjun: oh! So much new literature! But tell me any single 
item which is very important.

c.n. vaze 
Chartered accountant
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Shrikrishna: one point directly relevant to you is that now 
you can communicate with the previous auditor on email. 
earlier, only registered post was allowed or recommended.

Arjun: But which email Id?

Shrikrishna: the Id which is registered with the ICaI. In 
case you mail on his Id known to you, but the previous 
auditor does not respond to your email, you can get the 
Id from the ICaI.

Arjun: anything more important on this formality?

Shrikrishna: this is not a mere formality. It is to protect 
your own interest. Further, if the incoming auditor inquires 
about any negative findings in the audit, the previous 
auditor is duty-bound to supply the important points to the 
incoming auditor.

Arjun: oh!

Shrikrishna: are you aware that during the lockdown 
the focus of all your webinars has been on ethics and 

Standards on auditing (Sas). this has become mandatory 
in your CPe hours.

Arjun: I heard of this. But who has time to listen to all 
these things!

Shrikrishna: Arrey! just now you were saying you are 
sitting idle at home. then why don’t you listen to these 
useful presentations? you people ‘manage’ even your 
CPe hours by just joining the webinars but never seriously 
listening.

Arjun: yes, lord. What you say is right. But in our next few 
meetings please tell me the highlights of this new Code 
of ethics.

Shrikrishna: yes, Paarth. It will be my pleasure to do so.

Om Shanti
This dialogue is based on the basic idea of the New 
Code of Ethics which is expected to be effective from 1st 

July, 2020. The next few write-ups will be on important 
contents of the New Code. 

HELPING THEM TO FLY BACK HOME – IN INDIA
A group of 180 migrants from Jharkhand, stranded in Mumbai for over two months owing to the lockdown, was flown home 
on a chartered flight arranged by the alumni network of the Bengaluru-based National Law School, making it the first such 
instance in the country amid the coronavirus-triggered lockdown.

The Air Asia flight carrying the migrant workers and five children left Mumbai at 6.25 am on 28th May and reached Ranchi, 
the Jharkhand capital, about two hours later.

The idea to send migrants home from Mumbai to Ranchi came up after everybody saw scenes of lakhs of migrants walking 
home.

‘We felt sad that they had no resources or means of transport to return home. Then someone on our WhatsApp group – the 
class of 2000 of the National Law School (NLS) – suggested that we could hire a bus and send these migrants from Mumbai 
to Jharkhand,’ said an ex-student.

However, the cost of hiring a bus was too high and would require many buses, keeping social distancing in mind. So they 
decided to buy air tickets for 40 migrant workers. But the flight was suddenly cancelled.

It was then that the entire alumni of the NLS chipped in with more funds. That helped them to charter a plane. Someone 
paid Rs. 2,000 and someone else Rs. 1 lakh. A total of Rs. 12.5 lakhs was raised. The flight was booked, the airline offered 
a subsidy – and the workers flew back home.

‘Now, we have a single person sponsoring an entire flight for these migrant workers,’ the student added.

The most difficult part was deciding whom to choose to send back. But since they were working with NGOs, they helped in 
choosing the persons to be sent back home. ‘It is heart-breaking to see some people being left out and not able to catch flights 
because numbers are limited and so are flights.’

(Source: Rediff.com, 30th May, 2020)
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rEGulaTorY rEFErEnCEr

DIrECT TaX

1.  Income-tax (9th Amendment) Rules, 2020 – 
amendment to rules 10td and 10te – the ‘Safe Harbour 
Rules for International Transactions’ shall apply for 
a.y. 2020-21. [Notification No. 25 of 2020 dated 20th May, 
2020.]

2.  Clarifications in respect of prescribed electronic 
modes u/s 269SU of the Act. Provisions of section 
269SU shall not be applicable to a specified person 
having only B2B transactions (i.e.. no transaction with 
retail customer / consumer) if at least 95% of aggregate of 
all amounts received during the previous year, including 
amount received for sales, turnover or gross receipts, are 
by any mode other than cash. [Circular No. 12/2020 dated 
20th May, 2020.]

3.  Income-tax (11th Amendment) Rules, 2020 – 
Insertion of rule 114I - Format and procedure for 
uploading of annual Information Statement prescribed. 
[Notification No. 30 of 2020 dated 28th May, 2020.]

4.  Income-tax (12th Amendment) Rules, 2020 – rule 
12 amended – Form Itr-1 (Sahaj), Itr-2, Itr-3, Itr-
4 (SuGam), Itr-5, Itr-7 for a.y. 2020-21 prescribed. 
[Notification No. 31 of 2020 dated 29th May, 2020.]

5.  Cost Inflation Index for F.Y. 2020-21 is 301. 
[Notification No. 32 of 2020 dated 12th June, 2020.]

aCCounTS anD auDIT

A.  Subsequent Events – Key Audit Considerations 
amid Covid-19 – ICaI’s Guidance related to the 
auditor’s responsibilities in relation to obtaining sufficient 
appropriate audit evidence about subsequent events 
that is impacted by the Covid-19 pandemic, and how the 
results of the auditor’s procedures on subsequent events 
impact the auditor’s report. the Guidance also provides 
examples of events or conditions that may be relevant in 
the current environment. [ICAI’s Auditing Guidance dated 
23rd May, 2020.]

B.  Advisory for CAs – CSR Provisions (section 135 of 
the Companies Act) – Companies that undertake CSr 
activities through a third party (trust / society / section 8 
Company / nGo) are advised to obtain an Independent 
Practitioner’s report on funds utilisation from the auditor 
/ Ca in practice of such third party to whom funds are 
provided. the advisory includes a draft format of the 
Independent Practitioner’s report. [ICAI’s Advisory dated 
29th May, 2020.]

FEMa

(I)  Foreign Portfolio Investors (FPIs) have been 
permitted to invest under the Voluntary Retention 
Route (VRR) in Debt Instruments. Investments under 
Vrr are long-term in nature and stable. under the 
Vrr, FPIs are required to invest at least 75% of their 
Committed Portfolio Size (CPS) within three months 
from the date of allotment. In view of the pandemic, it 
has been decided to allow FPIs that have been allotted 
investment limits between 24th january, 2020 (the date 
of reopening of allotment of investment limits) and 
30th april, 2020 an additional time of three months 
to invest 75% of their CPS. For FPIs availing the 
additional time, the retention period for the investments 
would be reset to start from the date that the FPI invests 
75% of its CPS. [A.P. (DIR Series 2019-20) Circular No. 
32, dated 22nd May, 2020.]

(II)  In view of the pandemic, it has been decided to extend 
the time period for completion of remittances against 
normal imports (except in cases where amounts are 
withheld towards guarantee of performance, etc.) from 
the existing period of six months to 12 months from the 
date of shipment for such imports made on or before 31st 

july, 2020. normal imports would not cover import of gold 
or diamonds and precious stones or jewellery. [A.P. (DIR 
Series 2019-20) Circular No. 33, dated 22nd May, 2020.]

(III) rBI has enacted regulations for ‘mode of payment’ 
in case of investment by various foreign investors. FPIs 
and FVCIs have been permitted to open foreign currency 
account and Snrr account for investments in India. It 
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provides that the foreign currency account and Snrr 
account can be used only for transactions under ‘this 
schedule’. the regulations on ‘mode of payment’ do not 
have any Schedule. It was meant to refer to Schedules 
under the non-debt Instruments rules. this was an 
anomaly. rBI has now amended the Foreign exchange 
management (mode of Payment and reporting of non-
debt Instruments) regulations to specify that a foreign 

currency or SNRR account used by FPIs or FVCIs 
can be used only for transactions under their respective 
schedules (Schedules II and VII, respectively, of non-
debt Instrument rules). Further, an FPI and FVCI can 
pay the consideration for trading in units of an Investment 
Vehicle, listed or to be listed on the stock exchanges in 
India, out of their Snrr account. [Notification No. FEMA, 
395(1)/2020-RB dated 15th June, 2020.] 

Will. All that they attest is the testator’s signature and 
nothing more.’

my request: Can the duties and liabilities of witnesses (in 
general for all deeds) be covered by the author in a future 
issue of the BCAJ? that would be very helpful.

thanks,
Vinayak Pai  

dear Sir,

the article MAKING A WILL WHEN UNDER LOCKDOWN, 
by dr. anup Shah (appearing under the feature laWS 
and BuSIneSS on Page 125 in the BCAJ issue of may, 
2020), was timely, informative and useful.

I refer to the statement ‘It is important to note that the 
attesting witnesses need not know the contents of the 

lETTEr To THE EDITor

Only put off until tomorrow what you are  
willing to die having left undone —  Pablo Picasso

The Vedanta recognises no sin, it only recognises error. And the greatest error, says 
the Vedanta, is to say that you are weak, that you are a sinner, a miserable creature 
and that you have no power and you cannot do this and that —  Swami Vivekananda

It is only a man's own fundamental thoughts that have truth and life in them.  
For it is these that he really and completely understands. To read the thoughts of 

others is like taking the remains of someone else's meal, like putting on the discarded 
clothes of a stranger —  Arthur Schopenhauer
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misCellanea
Jhankhana Thakkar i Chirag Chauhan
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i. Technology

Apple claims 'half a trillion dollars' App Store 
economy

Apple has said that more than 85% of that figure 
occurred via transactions from which it did not take a 
commission. the announcement comes at a time when 
Apple and other US tech giants are facing increased anti-
competition scrutiny. A leading developer has also called 
on the iPhone-maker to lower the fees it charges, ahead 
of its annual developers' conference next week.

the study was commissioned by apple but carried out 
by economists at the Boston-based consultancy analysis 
Group. It surveyed billings and sales related to apps 
running on the tech firm's iOS, Mac, Watch and Apple TV 
platforms.

these included:
u in-app advertising via apps such as Twitter and 
Pinterest,
u the sale of physical goods via apps such as Asos and 
Amazon,
u the sale of digital goods and services via apps 
including Mario Kart Tour and Tinder,
u travel bookings via apps such as Uber and British 
Airways,
u food deliveries via apps including Just Eat and 
Deliveroo,
u subscriptions to media apps including The Times 
newspaper and Netflix, and
u subscriptions to work apps including Zoom and Slack.

The report attempted to account for spending that 
occurred externally but led to content being used within 
an app – for example, a direct payment to Spotify, whose 
songs were then listened to via its iPhone app. Likewise, it 
subtracted a proportion of the charge of in-app purchases 
whose content was used elsewhere – for example, a Now 
TV subscription taken out via Sky's app, if most of the 
shows were then watched directly on a TV's own app.

In total, the economists said $519 billion (£406 billion) 

had been generated via Apple's software eco-system. 
The figure excludes sales generated by the Android and 
Windows versions of the same products. Physical goods 
and offline services accounted for the biggest share of 
the sum – $413 billion. By contrast, digital goods and 
services, from which Apple typically takes a 30% cut, 
accounted for $61 billion.

(Source: bbc.com)

How Elon Musk aims to revolutionise battery 
technology

Elon Musk has perhaps the most exciting portfolio of 
businesses on the planet. there's SpaceX with its mission 
to mars and tesla with its super-fast hi-tech electric cars. 
he claims his hyperloop concept could revolutionise 
public transport. And even his Boring Company is kind 
of interesting – it aims to find new ways to dig tunnels. 
So which one will end up changing the world most? His 
battery business is also in contention. But the compact, 
lightweight lithium batteries that mean you can now 
stream movies on wafer-thin phones, will soon be 
powering much more of your life. Yet the market certainly 
seems to reckon that they are the future. just look at the 
Tesla’s share price. Last week, it briefly nudged ahead 
of Toyota to become the world's most valuable car firm, 
even though the Japanese giant sold 30 times as many 
vehicles last year.

One reason is that Elon Musk has been teasing investors 
and rivals with the promise of ‘battery day’ sometime soon, 
at which he will announce a series of advancements in 
battery tech. and cars are not the only vast new battery 
market. You might have seen a story about how the world 
is slowly weaning itself off coal. Well, gigantic batteries 
connected to our electricity grids are going to be central 
to the great renewable energy revolution, too.

The first of these was announced just last week when the 
Chinese battery-maker that supplies most of the major 
car makers, including Tesla, revealed it had produced 
the first ‘million mile battery’. Contemporary Amperex 
Technology (CATL) says its new battery is capable of 
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powering a vehicle for more than a million miles (1.2 
million, to be precise – or 1.9 million km.) over a 16-year 
lifespan. Most car batteries offer warranties for 60,000-
150,000 miles over a three-to-eight-year period. This is 
a huge improvement in battery life, but will cost just 10% 
more than existing products.

Having a battery you never need to change is obviously 
good news for the electric car industry. But longer-
lasting batteries are also essential for what's known as 
‘stationary’ storage, too. These are the batteries we can 
attach to wind turbines or solar panels so that renewable 
energy is available when the sun isn't shining or the 
wind isn't blowing. Fairly soon, you might even want a 
stationary battery in your home to store cheap off-peak 
electricity, or to collect the power your own solar panels 
generate.

(Source: bbc.com)

ii. World news

US cities are losing 36 million trees a year

If you're looking for a reason to care about tree loss, this 
summer's record-breaking heat waves might be it. Trees 
can lower summer daytime temperatures by as much as 
10 degrees Fahrenheit, according to a recent study.

But tree cover in US cities is shrinking. A study published 
last year by the US Forest Service found that we lost 36 
million trees annually from urban and rural communities 
over a five-year period. That's a 1% drop from 2009 to 
2014.

If we continue on this path, ‘cities will become warmer, more 
polluted and generally more unhealthy for inhabitants,’ 
said David Nowak, a senior US Forest Service scientist 
and co-author of the study.

nowak says there are many reasons our tree canopy is 
declining, including hurricanes, tornadoes, fires, insects 
and disease. But the one reason for tree loss that humans 
can control is sensible development.

‘We see the tree cover being swapped out for impervious 
cover, which means when we look at the photographs, 
what was there is now replaced with a parking lot or a 
building,’ Nowak said. More than 80% of the US population 
lives in urban areas, and most Americans live in forested 
regions along the East and West coasts,’ Nowak says.

‘Every time we put a road down, we put a building and 
we cut a tree or add a tree, it not only affects that site, it 
affects the region.’ The study placed a value on tree loss 
based on trees' role in air pollution removal and energy 
conservation. The lost value amounted to $96 million a 
year.

(Source: cnn.com)

STEC bags Rs. 1,126-crore civil contract Package 
4 of Delhi-Meerut RRTS Line

Chinese multinational civil construction firm Shanghai 
Tunnel Engineering Co. Ltd. (STEC) has emerged as the 
lowest bidder among five for the construction of the 5.6 
km. underground section between New Ashok Nagar and 
Sahibabad of the delhi-meerut rrtS corridor.

When the National Capital Region Transport Corporation 
Limited (NCRTC) opened financial bids for the Delhi-
Ghaziabad-Meerut RRTS corridor, a total of five national 
and multinational bidders participated in the tender 
process. As per the results of the financial bids disclosed 
by NCRTC, the position of the bidders is as under:
u Shanghai Tunnel Engineering Co. Ltd. (STEC): Rs. 
1,126 crores (L-1);
u Larsen & Toubro Ltd. (L&T): Rs. 1,170 crores (L-2);
u Gulermak Agir Sanayi Insaatve Taahhut AS 
(Gulermak): Rs. 1, 326 crores (L-3);
u Tata Projects Ltd. - SKEC JV: Rs. 1.346 crores (CL-4);
u Afcons Infrastructure Ltd.: Rs. 1,400 crores (L-5).

NCRTC had invited global bids for the first underground 
civil construction package (CDM/CN/COR-OF/086) in 
november last year and the technical bids for this contract 
package were opened recently.

The scope of work includes design and construction of 
tunnels by TBM from near New Ashok Nagar DN Ramp 
to Sahibabad UP Ramp and One Underground station 
at Anand Vihar by Cut and Cover Method (including 
architectural finishing and design, supply, installation, 
testing and commissioning of electrical and mechanical 
systems, including fire detection and suppression 
systems and hydraulic systems) on the delhi-Ghaziabad-
meerut rrtS Corridor.

after issuance of the letter of acceptance (loa) by 
NCRTC, STEC has to complete the tunnelling work by 
TBM through the cut-and-cover method. This is the first 
underground contract package issued by the NCRTC.
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(Source: urbantransportnews.com)

57% investors say Big-4 auditors have no 
credibility: IIAS survey

In more trouble for the auditing fraternity, an investor 
survey has found that 57% of large investors and sell-side 
analysts do not have any faith in the Big-4 audit firms as 
they have lost credibility.

According to the survey by Institutional Investor Advisory 
Services of 63 large investors and sell-side analysts 
numbering 89, conducted online from 13th to 21st April, 
as many as 57% of each of them have found ‘the Big-4 
audit firms having lost their credibility with investors and 
are therefore open to move beyond them if they were 
banned’.

Between qualified and unqualified accounts, 73% 
support qualified accounts because they feel that at least 
they got to hear auditor concerns and if they asked for 
lean accounts, the risk was that the auditors would be 
muzzled. It can be noted that ever since the Satyam 
Computers scandal came out in January, 2009, the audit 
world, especially the Big-4, have been under fire from the 
regulators.

While market watchdog Securities and Exchange Board 
had banned PwC in 2018 from auditing listed companies 

for two years in the Satyam scam, the Securities Appellate 
Tribunal quashed the ban and SEBI challenged it. In 
June, 2019 the Reserve Bank of India barred S.R. Batliboi 
& Company, an affiliate of EY, from carrying out statutory 
audit of commercial banks for a year after it found several 
lapses in the books of yes Bank.

In the CG Power fraud, the NCLT had thrown out the report 
prepared by Viash Associates, terming it as unprofessional 
and full of ifs and buts. On top of these, there have been 
frequent resignations of auditors, creating doubts on the 
quality of the audits that are being presented to investors 
and also many instances of divergent audit reports.

This is despite 77% believing that ‘only unqualified 
accounts are true and fair’ as one gets to hear auditor 
concerns. Meanwhile, the survey also found that 78% of 
the investors, who normally clamour for dividends, in the 
poll preferred companies retaining cash and fortifying their 
balance sheet this year as the economy is in shambles.

Similarly, 57% also see promoters subscribing to warrants 
as a sign of confidence in the company and its operations. 
However, equity dilution remains a concern for investors 
with 46% being uncomfortable if dilution exceeded 5% 
without disclosure regarding how funds will be used and 
30% putting this threshold at 10%.

(Source: Economictimes.com) 
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MOVING ON FROM ‘& SONS’ TO ‘& DAUGHTERS’
For long, Indian businesses have proudly carried suffixes such as ‘Fathers,’ ‘Sons,’ and ‘Brothers.’ While this was meant 
to convey that the business has passed through generations, it was also a silent affirmation of patriarchal norms related to 
property ownership.

But Ludhiana-based Manoj Kumar Gupta named his pharmacy ‘Gupta and Daughters’ after his daughter Akansha.

The 54-year-old started his career as a building contractor and also owns a construction company named ‘Gupta and Sons.’ In 
2017, he started his second venture, a pharmacy, but was struggling to choose an interesting name.

‘While brainstorming for names, I was deeply inspired by the Prime Minister’s Beti Bachao, Beti Padhao slogan and decided 
to go with it. While some family members felt the name was a little too offbeat, my wife and children loved the idea and I went 
ahead with it. I want my store’s name to be a symbol of gender equality and women empowerment,’ he affirms.

Soon, Aman Kashyap, a medical professional in Ludhiana, shared an image of the medical store’s signboard on Twitter. 
Within no time, the tweet had more than 6,000 likes and a thousand retweets. Many also shared images of other businesses 
which were named after ‘daughters’ instead of sons.

Gupta’s children, Akansha and Roshan, are proud of their parents for taking a decision to break the stereotype and set an 
example to society. While Roshan is an MBA graduate, Akansha is a law student. But Gupta himself credits his parents for 
instilling the right values in him and his wife for being the head of the family and keeping their name flying high.

(Source: The Better India)
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FEMa rEFrESHEr CourSE

enthused by the response to the four-day refresher 
Course followed by a panel discussion held in the month 
of april, another refresher Course was organised in 
june, 2020 that was far more extensive and provided 
in-depth coverage of topics. the topics covered were 
truly diverse, such as ‘understanding the Structure of 
FEMA’, ‘Practical Aspects of filing various Forms’, ‘Import 
and export of Goods and Services’ and ‘doing Business 
through Liaison Office, Project Office, Branch Office’. 
Also covered were some more complex topics like joint 
venture, wholly-owned subsidiary and indirect investment 
in India, investment on non-repatriation basis and FDI in 
limited liability Partnerships, practical cases related to 
compounding and so on.

Some unusual topics covered were Fema from an 
auditor’s perspective, fundamental and complex issues 
under the Benami law, anti-money laundering law and 
handling of offences and prosecution under Fema. this 
session also featured a panel discussion which covered 
all the above topics.

the speakers for all the sessions were an eclectic 
mix ranging from practising Chartered accountants, 
Solicitors and Consultants to members of the Income 
tax department and advocates of the Supreme Court 
of India. This gave participants a holistic view of FEMA 
which will hone their skills and take them a long way in 
their professional careers.

the response to the refresher Course was overwhelming, 
with 298 participants registering from various cities across 
the country, including Chennai, Indore and Gurugram. 
the participants appreciated the fact that speakers not 
only explained the topics satisfactorily and supplemented 
it with real-life situations, but also answered their queries 
and concerns even if it meant going well beyond the 
time allotted for the session. In a nutshell, it was a very 
enriching course for the participants, speakers and 
conveners alike.

‘SEVEn SPIrITual laWS oF SuCCESS’

an online meeting of the Study Circle of the human 
resource development Committee was held on 12th 
may. the speaker was Vinod Kumar Jain, who offered 
learnings from the book ‘Seven Spiritual Laws of 
Success’ by the eminent author and spiritual ‘guru’ 
Deepak Chopra.

the speaker started by asking the question, how does one 
define the term ‘Success’? He answered by stating that in 
addition to material wealth it will generally include good 
health, energy, enthusiasm for life, fulfilling relationship, 
creative freedom, emotional and psychological stability, 
sense of well-being and peace of mind. But ‘true Success’ 
is the experience of a miracle of divinity unfolding within 
us which is possible through understanding of the seven 
spiritual laws. the speaker then explained each of the 
seven spiritual laws with examples from his own life. after 
explaining the law, he described how the same can be 
applied in our daily lives.

FIRST. The Law of Pure Potentiality. our true self is one 
of pure potentiality; we align with the power that manifests 
everything in the universe. Practice: meditation, silence, 
non-judgement and being with nature.
SECOND. The Law of Giving. the universe operates 
through dynamic exchange of giving and receiving. 
Practice: learn to give what you want.
THIRD. The Law of Karma. every action generates a 
force of energy that returns to us in like kind; what we sow 
is what we reap. Practice: Witness the choice you make.
FOURTH. The Law of Least Effort. nature functions with 
effortless ease. When we harness the forces of harmony, 
joy and love, we easily create success and good fortune. 
Practice: accept, respond and no defence.
FIFTH. The Law of Intention and Desire. Inherent 
in every intention and desire is the mechanics for its 
fulfilment. Practice: make a list of desires, see it regularly 
and surrender.
SIXTH. The Law of Detachment. In order to acquire 
anything in the physical universe, one has to relinquish 
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one’s attachment to it. Practice: Step infield of all 
possibilities.
SEVENTH. The Law of Dharma or Purpose in Life. 
everyone has a purpose in life… a unique gift or special 
talent to give to others. Practice: use unique talent to serve.

there were over 175 participants and they raised several 
questions. the speaker responded to all of them in detail.

the presentation on youtube is available on the Society’s 
link (http://youtu.be/1pw2XhC8wra).

‘THE Man oF THE CEnTury’

another meeting of the Study Circle of the human 
resource development Committee was held online on 
9th june on the topic ‘Values: Bapu@150’ . the speaker 
was Mukesh Trivedi. this talk was in continuation of 
the celebration of the 150th birthday of mahatma Gandhi 
(fondly called Bapu) on 2nd october, 2019 by BCAS.

Initially, the speaker touched on how different sections of 
the community perceived Bapu’s values today. he opined 
that the new generation needed to know more about 
Bapu. In fact, Bapu was the most respectful leader of the 
country who truthfully walked the values which he talked 
about. he was the man of the century, a true Yug Purush. 
each and every citizen should recall his values for the 
holistic growth of the nation.

next, the speaker discussed the Ekadash Vrat, i.e. the ‘11 
Values’ or guiding principles on which Bapu lived his life. 
he appealed to and encouraged participants to pick any 
value of Bapu and imbibe it in their lives. If they did that, it 
would be a fitting tribute and respectful celebration of the 
150th year of Bapu's birth anniversary.

Speaker Mukesh Trivedi listed Bapu’s eleven Values 
as: Ahimsa, satya, asteya, brahmacharya, asangraha, 
sharirshram, aswad, sarvatrabhayvarjan, swadeshi, 
sparsh, bhavana. of these eleven, the values that he 
chose to focus on were three core values, Brahmacharya, 
Ahimsa and Satya.

discussing these, he shared the Vedantic principles and 
Bapu's views through his presentation. he also shared 
anecdotes quoting from Bapu's life described in his 
autobiography ‘my experiments with truth’.

Mukesh Trivedi explained the three core values as under:
Brahmacharya is living the life of moderation in ‘sense 

enjoyments’ and control over ‘indulgence’.

Ahimsa is non-injury or non-violence which ought to be 
practised at the level of emotions in the mind.

Satya is truthfulness lived with a strong conviction of values. 
It must be followed at the level of intellect in the mind.

the speaker also replied to the questions posed to him by 
participants, some of whom had logged in from australia, 
UK, New Zealand, Gujarat and from Mumbai.

this presentation is available on the Society's link at: 
https://youtu.be/fgotuSl8Wtc).

WEBInar on MSME

the Seminar, Public relations and membership 
development  Committee organised a webinar on micro, 
Small and Medium Enterprises (‘MSME’) jointly with the 
association of Chartered accountants, Chennai; the 
Hindustan Chamber of Commerce; Jain International 
Trade Organisation; and Southern India Rajasthani 
Chamber of Commerce & Industry. The session was 
conducted online on 13th june.

It started with an introductory speech by BCAS President 
Manish Sampat who shared details about BCAS, its 
motto and its activities. He also introduced the subject 
and its relevance in the current times.

The first speaker was Anand Bathiya who explained 
the context, scope and benefits of registration as an 
MSME. He described the revised definition of MSME, 
the registration process, the benefits and details of the 
various schemes for mSmes, and key initiatives such as 
the Atmanirbhar Scheme and the tredS platform.

Chirag Doshi, the second speaker, dwelt on Standard 
operating Procedures for mSmes and explained the plan 
of action for revival of small enterprises post-opening 
after lockdown due to Covid-19.

taking up the third session, Mrinal Mehta explained 
the tax provisions applicable to mSmes. he discussed 
the various tax incentives and schemes available under 
the direct and indirect tax regime for mSmes, including 
the reliefs in the statutory due dates announced by the 
government due to Covid-19.

the panel of Coordinators posed the questions asked by 



143BomBay Chartered aCCountant  Journal  july 2020

 539 (2020) 52-a  BCaJ

the participants and the speakers answered all of them 
in detail.

the session was attended by more than 650 participants 
from all over the country. they were unanimous in stating 
that they had benefited immensely from the knowledge 
and practical experience shared by the speakers.

‘VIrTual’ STuDEnTS STuDy CIrClE

the Students Forum under the auspices of the hrd 
Committee organised the second ‘Virtual’ Students Study 
Circle meeting on ‘Direct Tax Annual Compliance-
Revised Income Tax Return Forms’ on 19th June via 
Zoom meetings.

the Study Circle was led by Utsav Shah and Samarth 
Patil who are experts on the subject. Azvi Khalid, the 
student Coordinator, introduced the speakers and spoke 
about the forthcoming student events. Raj Khona 
addressed the students and encouraged them to actively 
participate in the events of the Students Forum.

Utsav Shah briefed students about the basics of ITR 
and shared the revised due dates. he presented latest 
amendments in the applicability of tax audit in a lucid 
manner and explained various additions and deletions in 
the revised ITR Forms 1, 2, 3 and 4 in relation to income 
for ease of understanding.

Samarth Patil, on the other hand, shared his insights on 
ITR Forms 5, 6 and 7. He also briefly discussed the new 
tax regime, pass-through income, verification process, 
transfer pricing and Form 26aS. he provided the students 
with an easy checklist for selecting the correct ITR forms.

the interactive session ended with Vedant Satya, 
Student Coordinator, proposing the vote of thanks to the 
speakers.

The session can be viewed on the BCAS YouTube 
Channel at: https://youtu.be/1e7jKQ2DIK0.

WEBInar on ‘KEy FCra anD TaX 
CHallEnGES...’

the Bombay Chartered Accountants’ Society 
organised a webinar on ‘Key FCRA & Tax Challenges 
for NGOs & Public Trusts’ jointly with DevelopAid, 
Mahavan and Save The Children, India. It was conducted 
online on 20th june.

BCAS President Manish Sampat set the ball rolling by 
sharing details of the Society. he also introduced the 
subject and its relevance in contemporary times.

Speaker Sanjay Agarwal started by describing the key 
challenges under the Foreign Contributions regulations 
act (FCra) with respect to Prior Permission, registration, 
Cancellation, Renewal, Affidavit, Fund-Raising, Board, 
Covid-19 and FC issues, filing Covid-19 forms, separate 
books of accounts and refund of unspent funds. he 
explained all the rules and regulations concerned in detail 
and answered the questions posed to him.

In the second part of the session, the speaker covered 
the issues under Income Tax relevant to the NGOs 
and trusts. he explained the reasons for cancellation 
of 12a registration, grant or service contracts, limits of 
remuneration to trustees, section 115td - Penal tax  
and payments, tdS issues for trusts, anonymous or 
cash donations, issues in filing tax returns for trusts  
and so on.

the third part of the webinar focused on issues under 
GSt to be taken care of by trusts. the speaker covered 
the registration limits, scope of taxable supply and so on.

every presentation by Sanjay Agarwal was followed by a 
detailed question-answer session.

this webinar was attended by more than 500 participants, 
including trustees and Finance managers of renowned 
trusts and foundations, from all over the country who said 
they had benefited immensely from the knowledge and 
practical experience shared by the speaker.

MoTIVaTIonal MuSIC VIDEo

In these unprecedented times, each of us has been 
dealing in our own ways with the challenges that life 
has been throwing at us. But to boost the indomitable 
spirit lying dormant within one each of us, a motivational 
music video has been released by our Yuva Shakti and 
Jyeshta Shakti for the benefit of all. The intention was to 
give our performing artists a platform to express their josh 
and motivate members to defeat the pandemic through 
sheer determination of mind. the idea of making the  
video germinated in the minds of President Manish 
Sampat and the Chairman of the SPmrd Committee, 
Narayan Pasari.

While BCAS has been a trail-blazer over the last seven 
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decades, be it the residential refresher courses, the 
workshops, the lecture meetings, the expert talks, etc., a 
music video is a novelty and has never been done before.

But with the blessings of the almighty, things started 
falling in place and soon the song started taking shape… 
Vijay Bhatt, a passionate musician, was roped in to lead 
the project. The need for a Sutradhar was recognised 
early and the choice unanimously fell on the hon. joint 
Secretary, Mihir Sheth, who enthusiastically penned the 
lines and delivered them in his inimitable baritone.

the lyrics were penned by Past President Mayur Nayak 
over the span of an evening and the inspirational words 
were set to music by Vijay Bhatt and others. the singers 
included our Yuva Shakti members – Aditya Phadke, 
Devansh Doshi, Kartik Srinivasan, Parita Shah, Ryan 
Fernandes, Tej Bhatt and the winner of the singing 
competition at Tarang 2019, Vani Srinivasan; they were 
ably supported by Vijay Bhatt and Mayur Nayak.

The Office-Bearers of the BCAS and the Committee 
torch-bearers also enthusiastically participated in the 
music video in colourful traditional attire. over the next 
three weeks the video was shot with the support of 
family members / colleagues as the location for the 
shoot was either their homes or offices; social distancing 
norms were maintained while learning and recording the 
assigned lines – some in the dead of the night when the 
little one finally fell asleep, others at the crack of dawn 
when all was quiet! In the capable hands of the video 
editor, aCCa Anirudh Parthasarthy, the video came to 

life, interspersed with visuals from the many social events 
organised by BCAS over the years.

after a teaser was put out to announce the impending 
release of the video, on 29th june, 2020 history was made 
with BCAS releasing its first-ever motivational music 
video.

the Chairman of the SPrmd Committee, Narayan 
Pasari welcomed the participants, while President 
Manish Sampat and Vice-President Suhas Paranjpe 
shared their thoughts on the video and the work done by 
the Committee over the past one year.

Chairman Narayan Pasari revealed the idea behind 
the video, while Vijay Bhatt shed light on the idea and 
the efforts that went into making it. the video was then 
officially released by the President. Manmohan Sharma, 
Convener of the SPrmd Committee, proposed the  
vote of thanks to all who were involved in the making of 
the video.

a lot of efforts were put in by all the performers for the 
video which was made under lockdown conditions and 
with the help of personal devices. they did all this because 
of their passion for music. a big applause for their efforts.

Given the lockdown restrictions still in place, the entire 
proceedings were held online... and while all sat in their 
respective homes / offices, the song and the journey 
behind it wove a magical spell around the participants, 
bringing them (virtually) close to one another. 

What I most admire about your art, is your universality. You don’t say a word,  
yet the world understands you —  Albert Einstein

Of all ignorance, the ignorance of the educated is the most dangerous.  
Not only are educated people likely to have more influence,  

they are the last people to suspect that they don't know what they are talking about 
when they go outside their narrow fields —  Thomas Sowell

It’s true, but your fame is even greater: the world admires you, when nobody 
understands what you say —  Charlie Chaplin
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