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Developments leading upto the 
Calcutta Club decision
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• Question of levy of sales tax/VAT on supply of goods (e.g. food, refreshments,

etc.) by a club/association to its members

• Question of levy of service tax on supply of services (e.g. swimming pool facility,

badminton facility, etc.) by a club/association to its members

• Basis of the doctrine of mutuality – club/association and its members are not

distinct persons
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• Graff v Evans:

 Judgment in the context of requirement of liquor license under the Licensing

Act, 1872

 Club was selling liquor to members on the premises

 Doctrine of mutuality applied – members are joint owners of club property;

club trustees are agents. Hence, no sale by club to members requiring license

 Followed in Trebanog Working Men’s Club case – holding of property by

club must be for and on behalf of members (agency relationship)
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• High Court decisions upheld the doctrine of mutuality in the context of levy of

sales tax, following English cases:

 Madhya Pradesh High Court (1957) – Bengal Nagpur Cotton Mills Club

 Mysore High Court (1967) – Century Club

• Supreme Court overruled this view by distinguishing English cases in Enfield

India Ltd. (1968; Supreme Court 3-Judge Bench):

 Doctrine of mutuality has no application in taxing statutes

 English cases deal with criminal liabilities and do not apply in tax matters

 Levy of sales tax upheld
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• Young Men’s Indian Association (1970; Supreme Court 6-Judge Bench):

 Nature of clubs/associations analyzed – members’ clubs vis-à-vis proprietary

clubs

 English cases (Graff v Evans and Trebanog) relied upon

 Madhya Pradesh/Mysore High Court cases quoted with approval

 Enfield India Ltd. was distinguished on the ground that English cases had

applied the doctrine of mutuality even in case of tax matters

 Club is merely acting as an agent of the members
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• 46th Amendment to the Constitution in 1982: Clause 29A inserted in Article 366

Tax on the sale or purchase of goods includes-

…

(e) a tax on the supply of goods by any unincorporated association or body of persons
to a member thereof for cash, deferred payment or other valuable consideration;

(f) a tax on the supply, by way of or as part of any service or in any other manner
whatsoever, of goods, being food or any other article for human consumption or any
drink (whether or not intoxicating), where such supply or service is for cash, deferred
payment or other valuable consideration,

46th Amendment (1982)
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• Remitted to Tribunal to ascertain exact relationship between club and members:

 Supreme Court – Fateh Maidan Club

 Supreme Court – Cosmopolitan Club
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• West Bengal Taxation Tribunal held that Calcutta Club Ltd. was not liable to pay

West Bengal Sales Tax on supply of food and drinks to members. Affirmed by

Calcutta High Court

• Revenue appealed to SC. Division Bench of SC referred matter to Constitution

Bench on the following questions:

 Whether doctrine of mutuality is still applicable to incorporated or any club

after the 46th Amendment?

 Whether judgment of SC in Young Men’s case still holds the field?
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 Whether other judgments of the Supreme Court which remit the matter back

to Tribunal to ascertain relationship between club and members

(Cosmopolitan Club and Fateh Maidan Club) state the correct principle of

law?

 Whether 46th Amendment provides that supply of food and drink by

incorporated club to members constitutes sale liable to sales tax?
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Calcutta Club decision –
arguments and analysis
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Revenue Arguments Assessee Arguments Findings by the Court

Argument 1 of 9

61st Law Commission 
Report & Statement of 
Objects & Reasons indicate 
that Clause 29A was 
inserted to do away with 
the doctrine of mutuality

Statement of Objects & 
Reasons indicates that only 
unincorporated clubs or 
associations are covered 
under Clause 29A. Hence, 
incorporated clubs or 
associations are not hit

Approving assessee’s it was 
held: 61st Law Commission 
concluded that there was no 
need to amend the 
Constitution  for taxing 
members clubs. Statement 
of Objects & Reasons has 
misunderstood Young 
Men’s case and has wrongly 
assumed that sale of goods 
by club in corporate form 
was already taxable [Para 
10; 32-33]
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Revenue Arguments Assessee Arguments Findings by the Court

Argument 2 of 9

‘Unincorporated association 
or body of persons’ should
be read disjunctively – i.e. 
body of persons covers 
incorporated entities as well

Principle of ejusdem generis
applies – hence, only 
unincorporated body of 
persons are covered

Definition of person under 
General Clauses Act
includes association 
whether incorporated or 
not. However, Clause 29A 
uses the words ‘body of 
persons’, without the phrase 
‘whether incorporated or 
not’. Hence, only 
unincorporated clubs are 
covered [Para 35-36]
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Revenue Arguments Assessee Arguments Findings by the Court

Argument 3 of 9

Even if levy fails under sub-
clause (e), sub-clause (f) 
specifically covers supply of 
food

Purpose of (f) is to cover 
restaurants and would not 
apply in this case

Subject matter of sub-clause 
(f) is different and cannot
apply in the context of clubs 
or associations supplying 
food to members [Para 39-
44]
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Revenue Arguments Assessee Arguments Findings by the Court

Argument 4 of 9

Reliance placed upon SC 
decision in the case of 
Enfield India Ltd. (held that 
mutuality does not apply in 
taxing statutes and profit 
motive is irrelevant)

Section 2(5) of WB Sales Tax 
Act requires profit motive. 
SC decision in case of 
Raipur Mfg. Co. referred 
(held that profit motive 
indicates motive of making 
money and not whether 
surplus is being actually 
made). Calcutta Club is Sec. 
25 Company (i.e. not-for-
profit Company)

Enfield India Ltd. decision 
has been expressly 
distinguished in the Young 
Men’s case [Para 
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Revenue Arguments Assessee Arguments Findings by the Court

Argument 5 of 9

- In terms of Indian Contract 
Act, consideration must 
flow from one person to 
another and in the absence 
of two persons, Clause 29A 
has no application

‘Valuable consideration’ 
necessarily requires two 
persons – promisor and 
promisee. As held in Young 
Men’s case, there cannot be 
a sale to oneself [Para 37-38]
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Revenue Arguments Assessee Arguments Findings by the Court

Argument 6 of 9

Provisions of West Bengal 
Sales Tax Act – Explanation 
1 to the definition of dealer 
is not a classic definition – it 
expands the scope to 
include clubs or associations 
[Para 5]

Explanation reads as under:
A co-operative society or a club 
or any association which sells 
goods to its members is a 
dealer. 

No counter-arguments 
recorded

In light of other findings, it 
is unnecessary to analyze 
this provision [Para 49]
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Revenue Arguments Assessee Arguments Findings by the Court

Argument 7 of 9

Sub-clause (a) & (b) refer 
to ‘transfer’, whereas sub-
clause (e) refers to 
‘supply’ [Para 5]

No recording of counter-
argument

No finding specifically 
recorded

Argument 8 of 9

Reliance placed upon 
Walter Fletcher case 
(income tax case held that 
mutuality does not have 
universal application) [Para 
5]

No recording of counter-
argument

No finding specifically 
recorded
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Revenue Arguments Assessee Arguments Findings by the Court

Argument 9 of 9

Reliance placed upon Bacha 
F Guzdar case (income tax 
case held that mutuality has 
no application where 
association is in corporate 
form) 

Decision does not apply in 
case of members’ clubs 
incorporated as Sec. 25 
Companies

Bacha F Guzdar decision 
was not rendered in the 
context of Sec. 25 
Companies and hence, is 
not applicable here [Para 28-
29]
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• Other takeaways/observations from the decision:

 Decision of SC in the case of Bangalore Club referred – complete identity

between contributors & participants is necessary for mutuality. Identity is not

snapped merely because a surplus arises

 Doctrine of mutuality is specifically done away with under certain provisions

of Income Tax (e.g. Section 2(24), read with Section 44; Section 45(2) in the

case of insurance companies; Section 2(24)(viia) for banking societies; Section

28(iii) for specific services provided to members). Similar wording is not

present in Clause 29A
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• Para 49 of the decision summarizes the position as under:

 Whether doctrine of mutuality applies after the 46th Amendment? Yes –

applicable to both incorporated and unincorporated members’ clubs. The

conclusion with respect to unincorporated clubs is unsupported by any

reasons – in fact appears to be contradictory to the analysis

 Whether judgment of SC in Young Men’s case still holds the field? Yes –

Young Men’s Indian Association and other decisions which applied this

doctrine still hold the field even after the 46th Amendment

 Sub-clause (f) does not apply to members’ clubs
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Calcutta Club decision – Service 
Tax Perspective
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• Arising from various High Court and Tribunal orders setting aside levy of

service tax under the category of mandap keeper’s services and club or

association services to its members:

 Jharkhand High Court – Ranchi Club Ltd.

 Gujarat High Court – Sports Club of Gujarat Ltd.

 Mumbai CESTAT – Cricket Club of India Ltd.

 Mumbai CESTAT – Tahnee Heights Co-Op. Hsg. Soc. Ltd.
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• Club or association defined:

“club or association” means any person or body of persons providing services,

facilities or advantages, for a subscription or any other amount, to its members, but

does not include—

(i) any body established or constituted by or under any law for the time

being in force; or

…
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• Reliance placed on the case of R.C. Mitter & Sons to construe the meaning of

‘constituted’ in the context of the Income Tax Act, 1922

• Companies and cooperative societies registered under respective acts can be said

to be constituted under those acts

• Hence, incorporated clubs and associations were not covered under the service

tax net prior to 2012
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• Person: includes an association of persons or body of individuals, whether

incorporated or not

• Service [Section 65B(44)]: means any activity carried out by a person for another

for consideration, and includes a declared service…

Explanation 3. — For the purposes of this Chapter,—

(a) an unincorporated association or a body of persons, as the case may

be, and a member thereof shall be treated as distinct persons;
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• What has been held in the context of sales tax applies on all fours to service tax

• Doctrine of trust, agency and mutuality is to be applied qua members clubs –

there has to be an activity carried out by one person for another for consideration

• There is no sale from one person to another for consideration as one cannot sell

to oneself. This would apply on all fours to the definition of ‘service’ as well

• Explanation to Section 65B(44) is similar to Clause 29A discussed in the context

of sales tax. Hence, ‘body of persons’ cannot include incorporated bodies

• Legislature continued with the pre-2012 scheme of not taxing members clubs
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Key discussion points from the 
Calcutta Club decision
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• Position with respect to unincorporated clubs/associations

• Distinction between members’ clubs and proprietary clubs

• Taxability to be determined qua transaction?

• Possibility of claiming refund of tax already paid
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Position under GST regime
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Argument 1

• Schedule II specifies that supply of goods by any unincorporated association or body of

persons to a member thereof for cash, deferred payment or other valuable consideration

will be treated as supply of goods

• Not a problem for following reasons:

 Schedule II does not deem a transaction to be a supply; it merely classifies

supplies into goods or services

 No provision similar to Explanation 3 to Section 65B(44)

 Schedule II refers only to unincorporated bodies
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Argument 2

• Definition of business specifically includes provision by a club, association, society,

or any such body (for a subscription or any other consideration) of the facilities or

benefits to its members. Not a problem for following reasons:

 ‘Consideration’ is a prerequisite for GST levy in terms of Section 9, read with

Section 7. GST is levied on transactions without consideration only in case of

Schedule I transactions (e.g. transactions between related parties, agents,

etc.). Transactions between clubs & members not covered under Schedule I

 Condition of being in the course or furtherance of business relevant only if

consideration is present
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Argument 3

• Exemption notification exempts service by an unincorporated body or a non- profit

entity registered under any law for the time being in force, to its own members by way of

reimbursement of charges or share of contribution. Not a problem for following

reasons:

 Exemption is on the flawed premise that such transactions are taxable.

Exemption is irrelevant if levy itself fails

 Precedents under the excise law on a similar premise
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• Supply from one person to another a pre-requisite of GST levy?

• Consideration required for supply between unrelated persons

• No GST provisions similar to explanation to Section 65B(44) of Finance Act

• Position with respect to unincorporated associations/clubs?

• Taxability to be determined at transaction level?
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Questions?
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Thank You!


