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NAMASKAAR
HAPPINESS
K. C. NARANG

Chartered Accountant

When you change the way you look at things, the
things you look at change – Wayne Dyer
Who does not want to be happy! However, the fact is that
happiness eludes us despite the fact that all our actions
are motivated to be ‘happy’. The issue is: can one predict
or plan happiness or does ‘happiness happen’? I believe
when we plan for happiness it does not happen, because
by nature we harbour a doubt about whether our plan will
work. There is a good old saying ‘when you doubt power,
you give power to doubt’.
I also believe ‘happiness happens’ because we have
experienced happiness without any effort on our part –
for example, we are happy seeing a flower bloom, the
rising sun, the view of a beautiful moon or even a glance
of appreciation from another human being. Even a bird’s
singing makes us happy. What is the reason for this? This
is because happiness is our nature. Happiness has no
reason – it happens when we are free from our concerns
and worries even for a second.
Despite the fact that we are all seekers of happiness
– happiness is not there. Have we stopped to observe
in an elevator, or on the road, in a train or bus, or even
in a restaurant that people rarely sport a smile? A smile
represents happiness. So the issue is: where has happiness
vanished? This is despite the fact that according to every
concept our nature is happiness and all religions guide us
to be happy – even an atheist seeks happiness. Nerenberg
says ‘we are living in a society that is overly serious’.

The fact is that we have managed to cover happiness
with our problems and concerns. To be happy let us do
our best and leave the result to HIM and, believe me,
we will always be happy. It is rightly said that effort and
action are in one’s hands but not the result. Acceptance of
result is karma – based on the concept that every action
has a reaction and reaction is not in our hands. Accept
the result and be content with everything as the play of
destiny – Destiny rules.
The irony is: “We confuse ‘happiness’ with ‘pleasure’
forgetting that ‘pleasure’ is transitory and ‘happiness’
is eternal because it is our nature”. According to Dada
Vaswani, happiness depends on our peace of mind and
peace of mind is not dependant on possessions. Let us
celebrate what we have. Oprah Winfrey says,
‘The more you celebrate your life,
the more there is in life to celebrate’
Happiness is not in possession or fame. Happiness is
in living, practising forgiveness and being consciously
considerate to others and ourselves and, above all, being
conscious of the fact that happiness is our nature – the
source of ‘happiness’ is contentment.
I would conclude by quoting Bertrand Russell:
‘To be without some of the things you want
is an indispensable part of happiness’
To be happy, do your best and be contented.

“Create laughter as you create problems. Laughter can be cultivated with persistence and patience –
laughter yields, nay, is happiness
Always be conscious that our concept of happiness changes with time
Happiness is about freedom from pain which comes from leading a life of non-attachment ”
‘Life goes on’ – Robert Frost

BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019
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EDITORIAL
STARTUPS
The best education that anyone can have is getting out
there and doing it – Richard Branson
Entrepreneurship is one of the finest expressions of the
human spirit. Over the ages we have seen and benefited
from this quality of bringing thought to fruition, of being
able to imagine something and also making it happen.
Very few things exhilarate a person more than creating
something. It’s magical, but it’s not a trick. The movement
from I CAN DO IT to DOING IT actually, is often difficult
but invigorating.
Entrepreneurship is one of the oldest human endeavours.
It has a multi-dimensional impact from the social to the
financial arena. Many startups have made millionaires
out of ordinary people. It not only works for founders but
entire founding teams and others. It injects competition
and innovation. It disrupts and yet creates. An important
point is the attitude startups have towards innovation
compared to large companies. Startups innovate in
breakthrough technologies and large companies mostly
in incremental ones (predictable and risk-controlled).
Startups have a wave effect. Many founders worked
previously with other startups. The chance of winning is
low but the winner gets colossal returns.
This Annual Special issue of BCAJ is focussing on
startups. Recently, India has seen huge growth in this
area. Almost everyone has been touched by them in
some way or other – digital wallets, taxis, e-commerce,
food delivery, online insurance and loans, software as a
service (SaaS), hotel aggregator, messaging app, online
grocery, music streaming and more. Twenty six of them
have become ‘unicorns’ at the end of 2018. (China created
one unicorn every 3.8 days in 2018 in comparison and
had 186 unicorns in total with a combined valuation of 1
trillion Yuan.) India still remains the third largest in terms
of number of unicorns.

challenges. Only 88 startups have benefited from section
80-IAC. According to the definition in this section, even
Facebook and Apple would not have qualified for the
benefits had this section been there at the time of their
inception! Clearly, the landscape and policies need to be
conducive and constructive.
Take the issue of registering a patent. Patent registration
takes four to six years in India. If bureaucrats decide
eligibility, there is no light at the end of the tunnel; 115BBF
should be allowed to all and not just patent-registered
startups. The preposterous attitude of government is
perhaps the single largest impediment to business
today. It’s late, yet the government must understand
the hundreds of benefits arising out of having a healthy
startup eco-system. Take the case of China where 80,000
companies in strategic emerging industries received
services from government-run incubators. The Chinese
government runs a 40-billion Yuan fund. The Beijing
City government has set up a fintech and blockchain
industrial park as part of its selective resource allocation
and favourable regulatory environment and drives it as a
national agenda. The Chinese central bank is one of the
world’s largest patent-holders in blockchain technology.
The startup eco-system could therefore be one of the
finest ways to increase the tax base and generate
meaningful and gainful employment.
This Annual Special issue covers three important topics –
valuation of startups, startups as an investment class and
taxation of startups. We also carry two very interesting
interviews – one with the co-founder of an early-stage
fintech startup and another with the CFO of a 12-year-old
company that recently had a merger valued at $1 billion
with Jio Music. I hope you enjoy reading these alongside
the budget proposals!

A recent news report1 from a survey of 33,000 startups
in India said corruption and bureaucracy were the biggest
1 https://timesofindia.indiatimes.com/blogs/yankeedoodle/why-startup-indiahas-failed-how-to-fix-it/
6
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FROM THE PRESIDENT
Dear Members,
As I sit to write this last communication, my thoughts
race back a year in time when I took over the mantle as
the President of this esteemed Society. In the acceptance
speech, I had defined the theme of the annual plan for the
BCAS Year 2018-2019 to be that of aligning its priorities to
members’ expectations, which broadly revolved around four
key sub-sets – “Re-engineer my Profession”, “Rekindle my
Passion”, “Restore my Pride” and “Rejuvenate my BCAS”.
Reflecting back over the past year, I feel happy and satisfied
that our Society has undertaken numerous steps and
initiatives to ensure that the said expectations are reasonably
met. The Annual Report has already been circulated by email
and significant changes have been made in its presentation to
make it more meaningful. I would request you to download and
go through the same. I would not like to repeat the initiatives
since they are listed in it but would only highlight some major
steps taken during the year:
◆

◆

◆

◆

◆

◆

◆

◆

◆
◆

Making dissemination of knowledge crisp, relevant and
participative through the format of panel discussions and
expert chats;
Bringing in multi-domain events and industry-specific
events;
Organising various long-duration courses to develop skill
sets of the members;
Organising more programmes highlighting the use of
technology and its impact on the profession;
Rejuvenating the students’ study circle with relevant and
timely topics;
Revival of various study circles catering to specific
domains;
Meeting various social causes like tree-plantation,
providing flood relief, blood donation camp, etc.;
Regular interaction with government officials and
effective representation of issues faced by the profession
and the industry;
Regular coverage of issues in the media;
Publications being released at regular intervals.

As my term draws to a close, I feel a deep sense of satisfaction
at having lived a year with a purpose. It was a special year and
many people made it even more special. As a leader of the
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

Society, I had occasion to interact with many senior professionals
and experts, government officials, members, staff, students,
etc. While the context of such interactions was varied, one
thing which was constant was the warmth and the respect
during such interactions. No phone call went unanswered
and no request was turned down. The selfless dedication of
all such volunteers was truly a humbling experience. I would
like to thank all the speakers, authors, compilers, conveners,
course coordinators, chairmen and numerous well-wishers for
their continued goodwill and support.
Special mention is due to my team of office-bearers – Manish,
as an able Vice-President, provided the vital back-end support
throughout the year and also acted as a wise sounding board
for any new adventures or misadventures that came to my
mind. With Suhas ably handling the Treasury, I did not have
to worry about finance and accounts. Mihir was the go-to
person for all Information Technology-related initiatives and
issues, whereas Abhay was the strong support for the events,
including the Committee meetings. I just cannot thank them
enough. Together, we could divide activities based on our
strengths and generate synergies which helped us achieve
what we had dreamt of. If I have to summarise my journey in
a single sentence, it has to be this – the journey of making
new friends for a life-time!
Before I hang up my boots, I would like to acknowledge the
feedback provided by all of you. Your constructive feedback
has helped in evolving my persona. My best wishes and
congratulations to the new team at the BCAS; I would like to
wish Manish all the best for an illustrious year ahead. Having
interacted with him closely, I am fully confident that he will take
the Society to even greater heights during his tenure. It will be
my pleasure to interact with you and be of any service to all of
you at any point of time. Abhar – Shukriya – Thank you.

Regards

CA Sunil Gabhawalla
President
7
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LANRUOJ TNATNUOCCA DERETRAHC YABMOB EHT
(JACB)
VINAYAK PAI V

Chartered Accountant

TASK FORCE REPORT – HOW THE NEXT
50 YEARS LOOK FOR JACB
“It is tough to make predictions, especially about the
future.”
Your journal celebrated its golden jubilee anniversary
this March. Like any other responsible, accountable
institution, we do understand that one cannot take valuecreating decisions without forecasting and modeling the
future. Your Journal Committee therefore deliberated the
matter and accordingly decided to set up a Task Force
comprising of experts to prepare a report on what the next
50 years look like.

FROM UNPUBLISHED ACCOUNTS
Provisions
Provisions are made for all foreseeable personal
expenditure of the founder directors and their family
members including the exorbitant costs of funding a
destination wedding of the third child of the second
promoter who post the event, will no longer be classified
as promoter from next quarter.

ETHICS AND U (TURN)
(Cloudy morning)
ACA Arjun (A) – Krishna, a pleasure talking to you again.
Looking forward to more valuable insights from you.

We present herein below extracts of the Task Force’s Report.
a) Approach And Methodology Used By The Task
Force
Basis Vaangmay1 created by JACB over the past fifty years,
big data, intensive research, field study, empirical methods,
qualitative insights and scientific forecasting methods.
Guiding Principle The task force was guided by the
principle - “The old rule of forecasting was to make as
many forecasts as possible and publicise the ones you
got right. The new rule is to forecast so far in the future,
no one will know you got it wrong.” – Breakout Nations: In
Pursuit of the Next Economic Miracles.
Citation:767 (2019) 50-B/JACB
b) The Task Force’s Report

1

Task Force Report: How the Next 50 Years look like for JACB
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FCA Sri. Krishna (S) – My blessings to you as usual. But
wait, I see your mind seems agitated!
A – My duties that is….. I am seriously contemplating
withdrawing from audit engagements of listed companies.
S – Tch.Tch! I was afraid you would say so one of these
days. Go ahead and immerse yourself in the audits and
let the truth come out in your report.
A – I fear the consequences. To be specific.…. the
unintended consequences.
S- Consequences? Remember, no one who does good
work will ever come to a bad end, either here or in the
world to come.
A – I wish to resign from audit engagements. You don’t
seem to appreciate the risks that I am facing. Don’t I have
the right to resign? Of course, I do have. Now, do you
want me to quote the relevant sections?
S – Remember, your right is only to perform your duty.
You do not have right to expect any consequences
there of.
A – The consequences are grave. I am totally honest and
9
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abide by values but what appears as a good company, a
good balance sheet may just blow away. True and fair!
An illusion? Maya?
S – You signed up to give a report – Unmodified or
qualified, you need to report. You were not appointed
to quit.
A – Now, listen to me and understand. I am talking
about floundering management value systems, flouting
of corporate governance norms, internal controls on
paper, serious accounting issues, financial irregularities,
non-disclosures, withholding of information necessary
for audits, blatant violation of rules and policies, lack
of oversight by independent directors, management
override, no credible risk management, misappropriation
and what not. The consequences are…what do I say….
humongous risks in audits….
(Dark clouds start gathering in the background)
S – (with a heavy heart) Then Resign.
A – (In trauma)
S – Resign Arjun! Resign!!
A – What are you saying? Oh No! What’s happening?
Have you given up on me? You are the one who lifts
my mood and spirits. You the upholder of values, want
me to resign? If I resign from all engagements, what will
I bill?
S – I reiterate, resign. The only solution to your dilemma
is to resign.

CA M.S. BADNAAM1

keÀce mes keÀce

(Kam Se KAM2)
Capitalistic as may be the World,
In a world
Where governance does not matter…
Regulations do not matter…
Respected Kam Hi Kam (2)
In a world
Where audits do not matter
Tax, internal or external,
Lo! The need to share Key Audit Matters! (2)
Kam Se KAMs?
Audit Committee;
Do not mind (2)
Ultimately, It’s my Mind over your Matter,
The Key Audit Matter
As they say
Those who matter don’t mind
Those who mind, doesn’t matter!
Kam Se KAM

keÀce mes keÀce

Itna kaha hota!

oes oerJeeves Menj ceW

(The Builder and the Home Buyer)
Fully I paid
ʽTis Five longeth years
Foundation, tis still not laid
Woh Ghar (2)

Ahem! I meant resign to your fate.
Resignation is as sure for that which is appointed, as
birth is for that which is dead.
Therefore grieve not for what is inevitable.
(Background sound effect – conch shell blowing)

Na Mera, Na Tera
umeed
shayad ab RERA3
1 CA Main Shayar Badnaam
2 KAM – Key Audit Matter
3 RERA – Real Estate Regulatory Authority

““If you want to know the joy of activity, the first and foremost thing is
to know how to give yourself to activity with total abandon”
– Sadhguru Jaggi Vasudev

10
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VALUATION OF STARTUPS
LATA R. GUJAR MORE
Chartered Accountant

Generally, the valuation approaches or methodologies are
based on the evaluation of assets, revenue, profitability,
etc. of the business. However, in case of startups, they
neither have an asset base nor revenue. For example,
the valuation of Airbnb is over twice as much as that of
Hyatt – although Airbnb is effectively the world’s largest
hotel chain without owning a single hotel room! Hence,
the exercise of valuing a startup poses various challenges
to the valuer.
In effect, valuing a startup is an exercise of calculating the
best estimate of the sum of its parts, i.e., all its resources,
intellectual capital, technology, brand value and financial
assets that the startup brings to the table. In this article we
will cover the basics of startup valuation progressing over
stages of financing, need of valuing start-ups and methods
of valuation, followed by a case study in the Indian market.
So what does a startup mean?

WHAT IS A STARTUP?
A startup is a business enterprise incorporated to solve
a problem by delivering a new product or service under
conditions of extreme uncertainty. It is a company typically
in the early stages of its development.
These entrepreneurial ventures are typically started by
one to three founders who focus on capitalising upon a
perceived market demand by developing a viable product,
service or platform. The founders’ effort is to turn their
idea into a repeatable and scalable business.
In the Indian scenario, the Department for Industrial Policy
and Promotion (DIPP) issued a notification in February,
2019 defining a startup as an entity which is in existence
up to a period of ten years from the date of incorporation
/ registration with a turnover for any of the financial years
since incorporation / registration not exceeding Rs. 100
crores and working towards innovation, development or
improvement of products or processes or services or, if
it is a scalable business model, with a high potential of
employment generation or wealth creation – provided that
an entity formed by splitting up or reconstruction of an
existing business shall not be considered a startup.
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STAGES OF FUNDING
At the initial stage, startups are self-funded by members of
the founding team who also try to secure funding through
an investor or obtain a loan to help fund their venture.
There are various stages when a startup raises funds and
its valuation differs in each stage or round of funding.
1. Angel/Seed Funding – This is typically the very first
stage where the funding is required for market research
and developing the product. At this stage the founder
personally invests or raises funds from acquaintances,
or it comes from someone not known to the founder
called an 'Angel Investor'. Seed capital is often given in
exchange for a percentage of the equity of the business,
usually 20% or less;
2. Series A Funding – It is when startups have a strong
idea about their business and product and may have even
launched it commercially. Series A Funding is typically
used to establish a product in the market and take the
business to the next level, or to make up the shortfall of
the startup not yet being profitable;
3. Series B Funding – The startup has established itself
but needs to expand, either with organic growth, with new
markets or acquisitions;
4. Debt Funding – When a startup is fully established
it can raise money through a loan or debt that it will pay
back, such as venture debt, or lines of credit from a bank.
A venture debt fund typically lends when the startup is
backed by known investor funds;
5. Mezzanine Financing – It is also known as bridge
financing because it finances the growth of companies
prior to an IPO. This is usually short-term debt with the
proceeds of the IPO or buyout paying it back;
6. Leveraged Buyout (LBO) – This form of funding is
made up of convertible debt or preferred shares which are
more costly and provide investors certain rights over the
holder of common equity. It is a strategy where someone
acquires an existing company with a significant amount
of borrowed funds. Usually, the assets of the business
being purchased are used as leverage and collateral for
the loan used to purchase it;
7. Initial Public Offering (IPO) – An IPO is when the
shares of a company are sold on a public stock exchange
where anyone can invest in the business. IPO opening
11
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stock prices are usually set with the help of investment
bankers.
A point to note is that a startup valuation is required at
each stage of funding.

C O N S I D E R AT I O N S F O R S TA R T U P
VALUATION
Startup valuation means believing in the story and the
founders’ strength to turn it into reality. It could be the sum
of all resources, technology, brand value and financial
assets that the startup has developed.
Startups usually have little or no revenue or profit and are
still in a stage of instability.
For startup businesses one should consider the top-down
approach by looking at the total market available to the
product / service and derive the cash flow to the firm /
company therefrom. The following factors need to be
considered and evaluated:
Traction –This includes analysis of the active and
non-active user base / subscriber base / customers of the
company for the past period since inception. How fast the
startup is growing vis-à-vis its competitors and where it is
likely to reach in the next 12 to 24 months;
◆
Reputation of the team – The assessment of the
track record of the founders includes their coming up
with good ideas or running successful businesses, or
development of the product, procedure or service which
already has a good reputation. The risk analysis of the
ventures promoted by such a team would be a bit liberal;
◆
Prototype – Whether the model or release of product
built to test the concept or process is ready and tested
successfully. Any prototype that a business may have that
displays the product / service will help;
◆
Revenues – The visibility of revenue-generation like
charging users / subscribers / customers, etc. There is
also a need to check how diversified is the revenue model
in different target customers or geographies or different
products;
◆
Funding supply and demand – An investor is likely
to pay a premium to a startup for early mover advantage.
Discuss, understand and analyse the visibility of a
successful business venture in a similar space, product
differentiation; the market forces, such as at what prices
are similar deals being priced and the amounts of recent
exits can affect the value of startups in a specific sector;
◆
Distribution channel – The valuation of a startup
with a proper distribution channel in place will certainly be
◆
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higher than that of one without such a channel;
◆
Industry – In case of a new idea of doing traditional
business, e.g., a fintech platform, understanding and
research on a particular sector is very important. If a
particular industry is booming or popular (e.g. gaming),
the value of the business may be more if it falls into the
right industry.

VALUATION APPROACHES AND METHODS
Startups don’t have a long track record of generating cash
flow and valuations in such cases are highly subjective.
While making an investment decision, investors assess
the valuation of such startups blending various methods
together.
The following are the various valuation methodologies
generally used to value startups.
VALUATION METHODS VIS-A-VIS PRINCIPLES
1 Berkus

Valuation based on the assessment of
five key success factors

2 Risk Factor
Summation

Valuation based on a base value
adjusted for 12 standard risk factors

3 Scorecard

Valuation based on a weighted average
value adjusted for a similar company

4 Comparable
Transactions

Valuation based on a rule of three with a
KPI from a similar company

5 Book Value

Valuation based on the tangible assets of
the company

6 Liquidation Value

Valuation based on the scrap value of
the tangible assets particularly to be
used in a liquidation scenario

7 Discounted Cash
Flow

Valuation based on the sum of all future
cash flows generated

8 First Chicago

Valuation based on the weighted
average of three valuation scenarios

9 Venture Capital

Valuation based on the ROI expected by
the investor

10 Price of Recent
Investment

Valuation based on the price of the
recent investment round in the company

Berkus Method
The Berkus method, developed by Dave Berkus, is used
to value pre-revenue startups and is mostly applied
to technology companies. This method is based on
the assumption that the company has the potential to
reach $20 million or more in revenues by the 5th year of
operation.
The Berkus method applies a scale to the following five
components of a startup, rating each from zero up to $0.5
million:
(a) Sound idea (attract of core business to buyer)
(b) Quality of management (good management in place)
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(c) Strategic alliance (go-to-market)
(d) Product prototype
(e) Product rollout and sales plan

The sum of the above factors is multiplied to the industry
average pre-money valuation to arrive at the startup’s
pre-money valuation.

Using this method, the highest valuation could be a
maximum of up to $2.5 million and, in case of a prerevenue startup, it could only score up to $2 million.

Comparable Transactions Method
This method is used in case of both pre-revenue and
post-revenue startup valuation. It involves determining
similar merger or investment transactions in the recent
past and in the same industry as that of the subject
company business. The relevant comparable transactions
valuation is analysed based on the relevant key metrics of
the industry and a range of multiples is derived which is
used in the determination of the valuation of the subject
company.

Risk Factor Summation Method
This is a slightly more evolved version of the Berkus
Method. It is widely used by Angel Investors for prerevenue startups when determining seed investing and
subsequent financing rounds. The method is based on
the average industry pre-money valuation and adjusted
for the following 12 risk factors associated with the startup
and its industry:
I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.
XI.
XII.

Management risk
Stage of the business
Legislation / political risk
Manufacturing risk (or supply chain risk)
Sales and marketing risk
Funding / capital raising risk
Competition risk
Technology risk
Litigation risk
International risk
Reputation risk
Exit value risk

Each risk factor is assessed and scored on a scale of
5 to a range of +$500K to -$500K (+$500K, +$250K, 0,
-$250K and -$500K). The net out-ratings / scores are
adjusted to the average industry pre-money valuation to
arrive at the startup’s pre-money valuation.
Scorecard Method
The Scorecard Method, developed by Bill Payne, is
similar to the Risk Factor Summation and Berkus Methods
and is usually used to value pre-revenue startups. This
method uses a combination of industry data and weighted
percentages based on detailed analysis of the following
quantitative and qualitative factors:
(1) Management team (0-30%)
(2) Size of opportunity (0-25%)
(3) Product / technology or service (0-15%)
(4) Competitive environment (0-10%)
(5) Marketing / sales channels / partnerships (0-10%)
(6) Need for additional investment (0-5%)
(7) Other factors (0-5%)
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Book Value Method
The Book Value Method is an asset-based valuation
approach and refers to the net worth of the company.
Here, the book value is calculated by deducting the value
of intangible assets and liabilities from the value of the
total tangible assets. The value of total tangible assets
in this case is the cost at which the asset is recorded in
the balance adjusted for accumulated depreciation and
impairment costs.
Liquidation Value Method
In this method the assessor determines the Fair Value of
an asset when the company gets liquidated or if the asset
is no longer usable. The method considers only tangible
assets like plant and machinery, fixtures, inventory,
etc., and intangibles are not considered irrespective
of the value they may hold. The net liquidation value is
calculated by deducting the value of liabilities from the
total liquidation value of all the tangible assets.
Discounted Cash Flow Method
The Discounted Cash Flow method determines the
attractiveness of the investment in the startup based on
the present value of the cash flows and that the startup
is expected to generate in future. The investor assesses
the value derived from this method and the cost of the
investment. In case of pre-revenue startups, the cash
flows are normalised based on the stage of the life cycle
of its business and once the business starts growing at a
steady pace, it is believed that the business will generate
cash flows for an indefinite period.
First Chicago Method
This method is used to value post-revenue startups. It is
based on probabilities with the following three scenarios
of financial forecast of the startup:
13
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1. Worst case
2. Normal case
3. Best case
Each valuation is made with the Discounted Cash
Flow Method and assigned a percentage reflecting the
probability of each scenario occurring.
Venture Capital Method
The
Venture
Capital
Method,
described
by
Prof. Bill Sahlman in 1987 at Harvard Business
School, is based on the expected future returns of
the investor.
In this method the investor assumes that after a span
of ‘n’ years the startup could be sold for ‘x’ amount.
Based on the expected return on investment and the
sale value, the investor determines the price he / she
is willing to pay today for investing in the startup, after
adjusting for dilution and future rounds between now
and the company sale.
Price of Recent Investment Method
The recent investment in the business is often taken as
the base value if there are no substantial changes since
the last investment.
The Price of a Recent Investment valuation technique
is likely to be appropriate but only for a limited period
after the date of the relevant transaction. Given the
relatively high frequency with which funding rounds
are often undertaken for seed and startup situations,
or in respect of businesses engaged in technological
or scientific innovation and discovery, this method will
often be appropriate for valuing investments in such
circumstances. Generally, Fair Value would be indicated
by the post-money valuation. The length of the period for
which it would remain appropriate to use this valuation
technique will depend on the specific circumstances of
the investment and is subject to the judgement of the
valuer.

ASSESSMENT OF KEY PERFORMANCE
INDICATORS AND METRICS
The application of the above methods is based on
the assessment of risk parameters and other factors
discussed earlier specific to the startup under valuation.
The common set of target milestones would be
established at the time of making the assessment; these
will vary across types of investments, specific companies
and industries, but are likely to include:
14

Financial Measures:
- revenue growth;
- profitability expectations;
- cash burn rate;
- covenant compliance.
Technical measures:
- phases of development;
- testing cycles;
- patent approvals;
- regulatory approvals.
Marketing and sales measures:
- customer surveys;
- testing phases;
- market introduction;
- market share.
In addition, the key market drivers of the company, as well
as the overall economic environment, are relevant to the
assessment.

FACTORING SCENARIOS
Therefore, using the scenario-based DCF method (DCF
with First Chicago Method) that considers one or more
future scenarios and assigning the probability of success
to each scenario gives a reliable indication of Fair Value.
Further, there is also a probability-weighted expected
return model (PWERM) whereby probabilities can be
assigned to the expected up rounds, flat rounds or down
rounds to arrive at a value.
The option pricing method (OPM), a forward-looking
method that considers the current equity value and
then allocates that value to the various classes of equity
considering a continuous distribution of outcomes rather
than focusing on distinct future scenarios or a hybrid of
a scenario-based method and OPM, can be considered.
For seed, startup or early-stage companies in the absence
of significant revenues, profits or positive cash flows,
other methods such as earning multiple are generally
inappropriate. The most appropriate approach to assess
Fair Value may be a valuation technique that is based on
market data.
It is appropriate to use an enhanced assessment based on
industry analysis, sector analysis, scenario analysis and
/ or milestone analysis. In such circumstances industryspecific benchmarks / milestones approach, which are
customarily and routinely used in the specific industries of
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the company to be valued, can be used in estimating Fair
Value where appropriate.
The DCF method may be used as cross-check; the
disadvantages inherent in DCF, arising from the high
levels of subjective judgement, may render the method
inappropriate without corroborating support.

CASE STUDY
Let us discuss how one can apply the valuation
approaches discussed above in a newly-started company
which operates an online fund-raising platform, which
connects fund-seekers with lenders. It is intended to be
an end-to-end connected and fully integrated system
providing a one-stop solution for individual and SME
borrowers, lenders and service providers such as finance
professionals and investment bankers.
The company has got the necessary approvals as
required by the regulatory bodies in India. The company
would further require approvals for using bureau data,
KYC data and other government data. The company has
also entered into agreements with multiple banks and
NBFCs in India. However, the revenue generation is yet
to be initiated.

valuation range due to the different market scenario at the
time of funding. Hence, a discount was applied to such
valuation range arrived. The discounted EV / revenue
multiple for Series B transactions (being the recent ones)
was considered for validation check.
We then consider the discounted cash flow method
considering three scenarios assuming lower growth rates
and lower success fee ratios.
We need to consider a higher discount rate based on
the expected returns of the investors and high risks
associated with the achievement business model.
Valuation Conclusion:
On the basis of the above analysis, we have arrived at
a valuation range using CTM and validated based on
multiple scenarios and sensitivity analysis on projections
and discounting rate as per DCF.

Valuation Issues:
The company is in the initial stage of business life cycle.
There are various competitor platforms available in the
market selling a boutique of similar products and allied
services.
Revenue generation is dependent on regulatory approvals
and success fee commission from tie-ups with financial
institutions.
The business model shared by the company projects a
revenue growth at a CAGR of 200% in the first five years.
Valuation Approach & Methodology:
We start with understanding the business model, the
market it addresses and the total size of the market,
percentage share of the same the business is trying to
achieve, identifying the key valuation drivers, i.e., growth
rate of subscriber base and variation in success fee.
We then analyse the comparable transactions at various
stages of funding similar to the target entity (i.e., Series A
and Series B).
The Series A transactions were dated a year or two
back to the valuation date and at a comparatively higher
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019
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TAXATION OF STARTUPS
GAUTAM NAYAK
Chartered Accountant

BACKGROUND
What do you generally mean by a startup? The Collins
English Dictionary defines it in this way: “A startup
company is a small business that has recently been
started by someone.” But the Oxford English Dictionary
calls it “a company that is just beginning to operate”. The
Merriam-Webster Dictionary, on the other hand, describes
it as “a fledgling business enterprise”. Therefore, any new
business in its infancy is a startup.
In India, the information technology (IT) industry has been
a significant driver of growth, employment and exports.
Using technology effectively, startups can ramp up scale
and grow significantly within a short period of time. The
government, through the Ministry of Commerce, has
therefore been seeking to encourage startups through
initiatives such as Start-up India.
Initially, and with effect from February, 2016 under the
Start-up India initiative an entity was considered a startup:
a. Up to five years from the date of its incorporation /
registration;
b. If its turnover for any of the financial years has not
exceeded Rs. 25 crores; and
c. It is working towards innovation, development,
deployment or commercialisation of new products,
processes or services driven by technology or intellectual
property.
However, an entity formed by splitting up or reconstruction
of an existing business is not to be considered a ‘startup’.
On 23 May, 2017, the definition was amended by:
rd

i. Increasing the period from five to seven years and, in
case of startups in the biotechnology sector, from five to
ten years; and
ii. Amending the nature of activity to “working towards
innovation, development or improvement of products or
processes or services, or if it is a scalable business model
with a high potential of employment-generation or wealthcreation”.
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The definition was further amended on 19th February,
2019 under Start-up India; now, an entity is considered
a start-up:
a. Up to a period of ten years from the date of
incorporation / registration, if it is incorporated as a private
limited company (as defined in the Companies Act, 2013),
or registered as a partnership firm (registered u/s. 59 of
the Partnership Act, 1932), or a limited liability partnership
(under the Limited Liability Partnership Act, 2008) in India;
b. The turnover of the entity for any of the financial
years since incorporation / registration has not exceeded
Rs. 100 crores; and
c. The entity is working towards innovation, development
or improvement of products or processes or services, or
if it is a scalable business model with a high potential of
employment-generation or wealth-creation.
One of the categories of incentives offered to startups is
of certain income tax benefits. There are, however, other
tax provisions which have been a source of harassment
to startups. What are these tax benefits and tax provisions
and how well have they achieved their purpose?

TAX BENEFITS

1. Lower rate of tax – section 115BA
One of the benefits which was supposedly meant for
startups has been section 115BA, which provides for a
lower rate of tax of 25% for eligible domestic companies
with effect from assessment year (AY) 2017-18. These
eligible domestic companies are those that:
a. are set up or registered on or after 1st March, 2016;
b. engaged only in the business of manufacture or
production of any article or thing, and research in relation
to, and distribution of such manufactured / produced
articles / things; and
c. the total income is computed without certain incentive
provisions, including additional depreciation, and
deduction u/s. 80-IAC.
Given the fact that today most mid-sized and small
companies (those whose turnover in 2016-17 did not
exceed Rs. 250 crores) are liable to pay tax at only 25%,
17
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the tax rate of 25% u/s. 115BA is no longer an incentive rate.
Further, the restrictions for claiming a benefit under that
section meant that it was restricted only to manufacturing
companies and most startups, which provide services,
were not able to avail of the benefit of this provision at all.
In any case, today most startups would qualify for the
normal lower corporate tax rate of 25% of their profits
(provided, of course, if they have any taxable profits).
2. Deduction of 100% profits – section 80-IAC
This incentive provision, meant specifically for startups,
was introduced with effect from AY 2017-18. The
objective of this provision, as explained in the Explanatory
Memorandum to the Finance Bill, 2016, was to provide an
impetus to startups and facilitate their growth in the initial
phase of their business.
Under this section, an eligible startup can claim deduction
for 100% of profits and gains of eligible business for three
consecutive assessment years out of the first seven
(increased from the first five, with effect from AY 201819) assessment years beginning from the year of its
incorporation.
An eligible startup is one which meets the following
requirements:
(a) It is a company or a Limited Liability Partnership (LLP);
(b) It carries on eligible business;
(c) It is incorporated on or after 1st April, 2016 but before
1st April, 2021;
(d) The total turnover of its business does not exceed Rs.
25 crores in the relevant previous year;
(e) It holds a certificate of eligible business from the InterMinisterial Board of Certification as notified in the Official
Gazette by the Central Government;
(f) It is not formed by the splitting up or reconstruction of
a business already in existence; and
(g) It is not formed by transfer of used plant or machinery
to a new business. Used plant and machinery can,
however, constitute up to 20% of the total value of the
plant and machinery used in the business without it
being regarded as a violation of this condition. Further,
plant and machinery used outside India is not regarded
as used plant and machinery if it is imported into India,
was not previously used in India before installation by the
eligible startup, and no depreciation has been allowed /
was allowable in India on such plant and machinery for
any period prior to the date of installation by the eligible
startup.
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Till AY 2017-18, the definition of “eligible business”
was comparatively narrow and restrictive – “a business
which involves innovation, development, deployment
or commercialisation of new products, processes or
services driven by technology or intellectual property”.
From AY 2018-19, the amended definition is “a business
carried out by an eligible startup engaged in innovation,
development or improvement of products or processes
or services or a scalable business model with a high
potential of employment-generation or wealth-creation”.
This wide definition has the potential of encompassing a
large number of businesses and not just those engaged
in the IT sector or providing services using technology as
a disruptor.
Till the third week of November, 2018, out of a total
14,036 (19,287 as of 20th June, 2019) startups registered
with the Department for Promotion of Industry & Internal
Trade (DPIIT), Ministry of Commerce, Government of
India under the Startup India programme, 91 (94 till 20th
June, 2019) startups had received approval for the tax
exemption. The procedure for applying for approval is
quite simple – Form 1 (which is a fairly simple form) has
to be filed along with the Memorandum of Association /
LLP Agreement, board resolution, copies of accounts and
income-tax returns for the last three years. The Board
can call for further documents or information, and make
enquiries, before granting or refusing registration.
A partnership firm, although it may be registered as
a startup with DPIIT, is not eligible for the benefit of
deduction u/s. 80-IAC, even though an LLP, which is also
taxed as a partnership firm, qualifies for the benefit of
such deduction.
Since this is a deduction of profits and under Chapter
VI-A such deduction may not really be of much use to
most startups which require five or more years to attain
profitability, and then, once they attain profitability, would
first be setting off their brought-forward losses before
being eligible to claim exemption under Chapter VI-A.
Further, such deduction is not allowable for MAT / AMT
purposes and hence a startup would end up paying MAT
/ AMT at 18.5% of its profits while claiming deduction
u/s. 80-IAC in its normal computation of taxable income.
Ideally, to be really effective and meaningful, the benefit
should have been provided for any three out of the first
ten years beginning from the year of commencement of
business and not from the year of incorporation, and such
deduction should have been excluded from book profits
or adjusted total income.
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The turnover limit of Rs. 25 crores is also too low for
most startups to be profitable and be eligible to claim the
deduction – it should have been kept at the same level
as in the definition of “startup” in Startup India of Rs. 100
crores.
3. Taxation of share premium u/s. 56(2)(viib)
Section 56(2)(viib) was introduced with effect from AY
2013-14. It seeks to tax amounts received by a company
in which the public are not substantially interested (a
closely-held company) from a resident as consideration
for issue of shares at a premium, to the extent that the
consideration exceeds the fair market value of the shares.
If one looks at the intention behind the introduction of
section 56(2)(viib), the Explanatory Memorandum to the
Finance Bill 2012 lists this amendment under “Measures
to Prevent Generation and Circulation of Unaccounted
Money”.
The fair market value of the shares is the higher of:
a. the value determined as per Rule 11U read with Rule
11UA, or
b. the value as substantiated by the company to the
satisfaction of the Assessing Officer, based on the value,
on the date of issue of the shares, of its assets, including
intangible assets, being goodwill, know-how, patents,
copyrights, trademarks, licences, franchises or any other
business or commercial rights of similar nature.
Rule 11UA(2) permits the company to adopt either the
book value (break-up value) method, or the Discounted
Free Cash Flow Method for determining the fair market
value of unquoted equity shares of the company.
An exemption is provided for consideration received by
a venture capital undertaking from a venture capital fund
(VCF). There is also a provision for notification of a class or
classes of persons (investors) by the Central Government
for exemption. Two notifications have been issued under
this clause – Notification No. 45/2016 dated 18th February,
2016 and Notification No. 24/2018 dated 24th May, 2018.
Notification No. 45/2016 granted exemption for subscription
by a resident person to a startup company, which fulfilled
the conditions of a startup as per the DIPP Notification
dated 17th February, 2016. Notification No. 24/2018
granted exemption to consideration received for issue of
shares from an investor in accordance with the approval
granted by the Inter-Ministerial Board of Certification as per
DIPP Notification dated 11th April, 2018.
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Again, so far as investments by non-resident investors
are concerned, the provisions of section 56(2)(viib) do
not get attracted, since they apply only to investments by
resident investors.
Grant of approval for exemption
The procedure for grant of approval is contained in DIPP
Notification No. 364 of 11th April, 2018 as modified by
Notification No. 34 of 16th January, 2019, and further
modified by DPIIT Notification No. 127 dated 19th
February, 2019.
Initially, the conditions for approval were as follows:
i. the aggregate amount of paid-up share capital and
share premium of the startup after the proposed issue of
shares does not exceed Rs. 10 crores;
ii. the investor / proposed investor, who proposed to
subscribe to the issue of shares of the startup has,
(a) the average returned income of Rs. 25 lakhs or more
for the preceding three financial years; or
(b) the net worth of Rs. 2 crores or more as on the last
date of the preceding financial year; and
iii. the startup has obtained a report from a merchant
banker specifying the fair market value of shares in
accordance with Rule 11UA of the Income-tax Rules,
1962.
The amendments brought about by DIPP Notification No.
34 of 16th January, 2019 were that:
a. The average returned income of Rs. 25 lakhs over
the preceding three years was replaced by a returned
income of Rs. 50 lakhs or more during the financial year
preceding the year of investment; and
b. The requirement of a report from a merchant banker
under Rule 11UA was done away with.
Significant amendments were carried out to the conditions
vide DPIIT Notification No. 127 dated 19th February, 2019
as under:
(1) The upper limit for the aggregate amount of paid-up
share capital and share premium of the startup after the
proposed issue of shares was increased from Rs. 10 crores
to Rs. 25 crores. Further, in counting this amount of Rs. 25
crores, amounts received from non-residents, venture
capital funds and frequently traded listed companies
(whose net worth on the last date of the financial year
preceding the year in which shares are issued exceeds
Rs. 100 crores or turnover for the financial year preceding
19
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the year in which shares are issued exceeds Rs. 250
crores) are to be excluded;
(2) Further, amounts received for subscription from such
listed companies are to be exempt from section 56(2)
(viib);
(3) The requirements of investor returned minimum
income and minimum net worth were deleted; and
(4) An additional condition was inserted to the effect
that the company should not have invested in the
following assets, and shall not invest in such assets for
a period of seven years from the end of the financial
year in which the approved share issue at a premium
takes place:

ii. Startups from remote / rural areas and women
entrepreneurs should be encouraged to apply.
iii. IMBC may ask for video presentation of a defined
duration with specific areas to be covered by a startup for
applying for the tax exemption.
iv. IMBC may also hold video conference with the startup,
if required.

a. building or land appurtenant thereto, being a
residential house, other than that used by the startup for
the purposes of renting or held by it as stock-in-trade, in
the ordinary course of business;
b. land or building, or both, not being a residential house,
other than that occupied by the startup for its business or
used by it for purposes of renting or held by it as stock-intrade, in the ordinary course of business;
c. loans and advances, other than loans or advances
extended in the ordinary course of business by the
startup where the lending of money is substantial part of
its business;
d. capital contribution made to any other entity;
e. shares and securities;
f. a motor vehicle, aircraft, yacht or any other mode of
transport, the actual cost of which exceeds Rs. 10 lakhs,
other than that held by the startup for the purpose of
plying, hiring, leasing or as stock-in-trade, in the ordinary
course of business;
g. jewellery other than that held by the startup as stockin-trade in the ordinary course of business;
h. asset, whether in the nature of capital asset or
otherwise, specified in sub-clauses (iv) to (ix) of clause
(d) of Explanation to 56(2)(vii), viz., archaeological
collections, drawings, paintings, sculptures, works of art
and bullion.

Difficulties faced by startups
So far as most startups which are innovating are
concerned, their business is based on a novel, untested
concept. Their future business projections are based on
hope that their business concept or model will succeed.
Investors place faith in the startup founders’ ability and
invest in the company based on such rosy projections,
knowing full well that the business model or concept is
untested and untried and that there is a high risk that the
business may not succeed. The investor investment at
high valuations is based on the small chance that the
start-up may succeed and do so well that the consequent
appreciation in value of investment may more than
compensate for the loss suffered on investment in other
startups. That is why investors spread their risks by
investing across various start-ups.

The Inter-Ministerial Board of Certification (IMBC), which
is the authority to grant the approval, has taken certain
positive decisions in this regard. At its meeting on 16th
May, 2019 the following decisions were taken, inter alia:
i. It was observed that a large number of applications
were being rejected for availability of similar products /
services. The applications should not be rejected merely
on the basis of similar products / services as it could mean
higher demand and competition.
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The objective of IMBC, therefore, clearly seems to be
to encourage genuine startups to apply for and to grant
the exemption from section 56(2)(viib). One understands
from press reports that so far 672 startups have been
given approval u/s. 56(2)(viib).

It is quite common for a startup investor to invest in a
company at the seed stage at a premium, when the
business is yet to commence, and all that is in existence is
the idea and a business concept in the mind of the startup
founder. Similarly, most such investments are made at
premium valuations when the startups are still incurring
huge losses, with no profits in sight for the next few years.
The investment and its valuation is therefore more of an
expression of confidence by the investor in the founder
and his business plan and not based on the accuracy of
the future numbers.
The problem faced by startups was that from AY 201314 till almost AY 2016-17, the provisions of section
56(2)(viib) applied without the benefit of any exemption
notification being available to them. Even from February,
2016, many startups could not meet the DIPP criteria to
qualify as a startup and hence could not avail the benefit
of exemption u/s. 56(2)(viib). The April, 2018 Notification
and procedure did apply to more issues by startups, but
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was still comparatively restrictive. It is only with effect
from 2019 that startups really started getting the benefit
of exemption. Therefore, startups faced serious problems
of large demands in assessments for earlier years, due to
additions made in respect of premiums received on share
subscriptions.
Since a vast majority of startups do not succeed in their
business, when the assessments for the year of investment
came up for scrutiny, the numbers actually achieved by the
startups came nowhere close to the numbers that they
had presented to investors at the time of investment. The
valuation based on the actual numbers was thus a fraction
of the valuation at which the investment was made a few
years ago. As a result, AOs sought to use the benefit of
hindsight to reject the pre-investment valuation provided by
the company based on projected financials and substitute it
with a far lower post-investment valuation based on actual
financials. Since the investments were made at a far higher
premium, the provisions of section 56(2)(viib) were invoked
to tax the startups on such alleged “excess premium”.
At times, where resident investors had invested along
with venture capital funds or non-resident investors at the
same valuations, it led to an absurd situation. While the
investments by the VCFs or the non-resident investors
were spared from the provisions of section 56(2)(viib), the
provisions were invoked for the similar investments by
resident investors. Indeed a very peculiar situation, given
that the valuation of the resident investment was validated
by the valuation of the VCF or non-resident investment!
Further, the stated purpose of section 56(2)(viib) was
almost completely ignored by the AOs. Even cases
where the investments were being made out of known
sources of income of the resident they were being taxed
as income of the issuer company, even though this could
in no way be regarded as generation or circulation of
unaccounted money. Therefore, such action was contrary
to the purpose of the provision.
Pending issues
The DPIIT Notification No. 127 of 19th February, 2019
states that the notification for exemption would apply
irrespective of the dates on which shares are issued by
the startup from the date of its incorporation, except for the
shares issued in respect of which an addition u/s. 56(2)
(viib) has been made in an assessment order before the
date of issue of the notification (i.e., 19th February, 2019).
Therefore, if a startup has made any issue of shares for
which assessment is pending or has not been completed
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prior to 19th February, 2019, it is advisable for it to obtain
such approval from the DPIIT, with consequent approval
from the IMBC. In fact, even startups whose case has
not been selected for scrutiny in the year of such issue
of shares may find it beneficial to obtain such approval,
to protect themselves from any possible reassessment
proceedings.
The most common issue that many startups face is the
fate of pending assessments and appeals, where large
demands have already been raised. There is no express
provision in such cases and the matters would have to be
decided independently in appeal in such cases. It would
have been far better if a resolution process had been laid
down in such cases, which the appellate authority could
have followed. For instance, any startup fulfilling the
conditions of exemption could have been granted relief
after verification of compliance with the conditions.
The other issue faced by startups is the restriction on
acquiring certain specified types of assets, before and for
seven financial years after the end of the year of share
issue, which could result in loss of the exemption. There is
no minimum value for such assets. Take a few situations:
A startup buys a painting for its office, costing Rs. 2,000;
a startup gives a loan of Rs. 10,000 to its employee; a
startup buys a delivery vehicle for Rs. 11 lakhs; a startup
invests Rs. 1 lakh in a subsidiary. Any of these could
result in a possible loss of exemption! Perhaps, such
interpretations were not intended. The objective of the
condition of investment in assets is to ensure that under
the guise of raising capital for the business, a startup does
not become an investment vehicle, and not to prohibit
such normal business transactions.
A startup is merely required to file a declaration that it
has not invested in such assets and shall not invest in
such assets for seven years, in Form 2 with the DPIIT,
which will forward it to the IMBC. The IMBC will then
grant the exemption. The withdrawal of exemption will
also be by the IMBC. In order to avoid unnecessary loss
of exemption for certain common business transactions,
it is essential that clarifications are issued by the DPIIT,
clarifying that certain normal transactions would not
attract withdrawal of exemption. So also, a minimum limit
of, say, Rs. 5 lakhs, should be prescribed, below which
limit, acquisition of the specified types of assets would not
invite withdrawal of exemption.
Further, no procedure has been laid down for cancellation
of the exemption notification. However, before any
21

406 (2019) 51-A BCAJ

Saraswat Bank

Education Loan
Empower your Education !

Competitive rate of interest

Loan upto 90%*

(on daily reducing balance)

Repayment period – 12 years
(exclusive of moratorium period)

Maximum loan up to Rs.50 lakh
for studies in India/abroad

Concessional rate of interest for girl students

*T & C Apply.

12Y

June 2019

No Processing Fees*

For more information, give a missed call on 90290 50027

Saraswat Co-operative Bank Ltd.
(Scheduled Bank)
www.saraswatbank.com

22

BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

407 (2019) 51-A BCAJ
cancellation of exemption is resorted to, the basic
principles of natural justice would have to be followed
by IMBC. This would require that the startup would have
to be given a show cause notice for that purpose, in
response to which it would have a right to be heard.
4. Set-off of Losses under Section 79
Under section 79, where there is a change in beneficial
ownership of 51% of voting power of a closely-held
company from the end of the year in which a loss was
incurred to the end of the year in which the set-off of the
loss is claimed, the benefit of set-off and carry forward of
loss is not available. The objective behind this provision
is to prevent transfer of loss-making companies for sale
of losses, where the benefit of the set-off of losses can be
availed of by the acquirers.
In startups, such change in beneficial ownership of voting
rights is quite common on account of dilution by the
founders in each round of funding, and not by transfer
of shares. A concession has therefore been provided to
startups in section 79(2) with effect from Assessment
Year 2018-19. A startup which is eligible for deduction u/s
80-IAC can continue to obtain the benefit of carry forward
and set off of losses of the first seven years from the date
of incorporation, provided all the shareholders holding
shares of the company in the year in which the loss was
incurred continue to be shareholders of the company as
at the end of the previous year in which the set-off of the
loss is being claimed.
From the language of the section, it appears that in
case of a startup even if one shareholder transfers his
nominal shareholding before set-off of the loss, the
benefit of carry forward of the first seven year losses will

be lost, as opposed to a less stringent 49% permissible
transfer in case of other closely-held companies.
Also, there is a lack of clarity as to losses incurred by
startups after the first seven years – whether the
provisions of section 79(1) would apply or whether there
would be no restrictions at all.

CONCLUSION
Startups which have raised funds at high valuations
in recent years have faced a torrid time in the past few
years. Fortunately, the government has responded to their
request for relief and laid down a procedure which, by and
large, excludes such startups from the rigours of section
56(2)(viib). One only wishes that other businesses were
also spared from the unnecessary litigation that section
56(2)(viib) has generated.
The government has spared startups from a nuisance
provision. But has it really provided enough tax
incentives? The provision u/s. 80-IAC for tax deduction
of profits is not really a significant incentive. Today,
compliance involves a significant cost for most
businesses, having become fairly onerous. What
startups would perhaps better appreciate is a tax
regime with lesser compliance hassles – exemption
from tax deduction requirements as well as having tax
deducted at source from their incomes, exemption from
scrutiny assessment u/s. 143(3), etc. This would allow
startups to focus on their business, instead of having
a part of their energies diverted towards compliance,
and definitely result in an improvement of productivity of
the startups.
The above provisions are based on their legal status as
on 23rd June, 2019.
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STARTUPS AS AN INVESTMENT ASSET CLASS
SANJAY MEHTA
Startup Investor

Funding startups is glamorous, but the big question
is how much returns can they generate as an
investment asset class?
Start-ups are young, emerging companies working on
breakthrough innovations that would fill the need gap
or eradicate existing complexities in the ecosystem.
These companies are in a constant endeavour for
new development and researching new markets. They
have agility embedded in their inventive thinking. Angel
investors fund a startup for several reasons but the first
and foremost reason is that they believe in that idea,
project or passion. They want to make the entrepreneur
startup successful with the help of the disposable capital
available at their end.
Investing in startups is more an art and less of a science
– it isn’t meant for everyone; it is subjective. There
is no method to this madness, nor a defined college
degree to help you learn venture investing. Every deal,
experience and strategy shared in the public domain is
anecdotal. Angel investors provide capital for small
entrepreneurs but are not in the money-lending or
financing business. The finance they provide is for that
first round of seed capital to make the idea / vision into
a reality. Entrepreneurs can also find angel investors in
their family and / or friends who will support them with
capital on terms favouring them. Angels risk their money
in people, teams and ideas which are fragile in nature.
Hence this is termed risk capital investment.
Angels are individuals who have a good, successful
background; their names evoke trust in the minds of
customers or future investors. They back the startup
by associating their name with it, which provides the
entrepreneurs the required creditworthiness in the market.
Why I love startups as an asset class for investment is
because I can offer my time besides my capital. In other
investments like public equities or real estate I can’t
influence an outcome. Venture investing is a people
business, so if you like meeting, working and helping
people, then your chances of success are very high.
With early stage startups as their lead investor, I work
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closely with the founders to create a positive outcome.
Before beginning a discourse on the merits and demerits
of investing in startups, let’s first understand investing in
startups from the bottom up.
What is investing? It is the process of putting money into
various physical or abstracted assets with the expectation
of making a profit. One can expect to make a profit on
the money invested by seeing an increase in the value
of the asset – whether real or perceived – and selling off
the asset at the increased value. When you invest in a
company – public or private – you invest in the asset that
is the company itself; you get a part of the ownership of
the company. As the value of the company increases, so
does the profit you can make by selling off your stake. A
key difference between investing in public companies and
private ones like startups is that in public companies selling
off your stake is far easier and near instantaneous. The
same cannot be said about private investments – hence
investments in startups is one of the most illiquid asset
classes. It can give you huge profits, but those profits will
be only on paper for the most part because realising an
exit takes a lot of time. It is an illiquid investment.
A basic, fundamental point that every early-stage investor
should know is that startups follow the law of power – a
small percentage of the startups you invest in will give you
the majority of your profits. Take (for example) Andreseen
Horowitz’s portfolio. They’re one of the top VC firms – and
about 60% of their returns come from about 6% of their
deals. What does this tell us? It means that to truly make
a profit from startup investments, you should be able to
access those 6% of deals. The rest of your investments
may or may not materialise significant returns for you –
but that 6% of your portfolio is where the real return is. If
you invest in few startups it’s like buying a lottery; it’s the
portfolio approach which helps the early-stage investor
create mega returns.
Given this background, let us come to the question at
hand, “Are startups a good investment?” Startups are
high-risk high-return investments which follow the power
law. It is not about the number of hits you have, but the
magnitude of those hits. That’s where we find the answer
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to our question. The wealth creation opportunity that
startup investments provide is nearly unparalleled. But
it is also extremely risky and conditional. So when are
startups good investments?
It is a good idea to invest in startups when one has the
appetite and the capacity for the high risk involved. The
investor with the mission to give first, to help founders and
build business will win this game. One must be capable
of creating a significantly sized portfolio of investments
in the hope that some of the investments are part of
the 6% and give one huge returns. One can create a
startup portfolio by investing about 5-10% of one’s total
investment capacity in such an illiquid asset class. It
is worth noting that the money invested here must be
thought of as a sunk cost – until and unless an exit is
realised. The investors must be able to stay patient with
their capital – the best companies can give returns after
ten years.
The toughest part of investing in startups is gaining
access to the top tier of deals that can give you the huge
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hits. When one has access to those 6% of deals, it is a
great idea to invest in startups. One cannot ascertain
at the beginning whether a particular investment will
provide the returns one hopes for – but one can invest
in startups that can give the unparalleled returns that
one hopes for if they work out. To gain access to the top
startups, one has to put in time and effort to become a
part of the startup ecosystem, become a part of various
investor networks and collaborate with other lead
investors and VC firms.
Startup investments can provide disproportionate
wealth-creation opportunities. Before investing in
startups, every investor should ask himself – Am I ready
to take on the capital risk? Do I have the required time
and effort to build a portfolio? And, last but not the least,
do I have the patience to wait for the disproportionate
return?
Investing in early stage companies is about capturing
the value between the startup phase and the public
company phase.
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INTERVIEW GAURAV ANAND, STARTUP CO-FOUNDER

BEFORE TURNING AN
IDEA INTO BUSINESS YOU
NEED TO ASK: IS YOUR
IDEA SOLVING A REAL
PROBLEM?

In this interview, we talk to Gaurav Anand, co-founder of
Namaste Credit, about his start-up journey. The interview
walks one through the journey of a founder. Gaurav
discusses how he decided to switch from a job with the
largest rating agency in NYC to starting off into uncharted
territory. What drives an entrepreneur and what are the
challenges and how he perceives them. Gaurav also
shares his views on why finding a real problem and
solving that problem is the bedrock of entrepreneurship
and how an enterprise needs constant passion and
relentless execution.
Gaurav runs Namaste Credit, an online marketplace
founded in 2014 that dynamically matches SME
businesses looking for financing with lenders. It leverages
on technology to obtain optimal loan products from
lenders and NBFCs across India. In this interview BCAJ
Editor Raman Jokhakar speaks to the young founder of
a FINTECH startup to tell his tale.
Can you tell us about your background, your
life journey till you reached that moment of choice,
deciding that you want to start something on your
own?
I am originally from Delhi, did my MBA from N.M.
College, Mumbai. Along with my post-graduation, I did
CFA and Financial Risk Management (FRM) as well. My
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first job was with Credit Suisse. I spent about four years
in London as part of a training team. Then I moved to
New York to work with the world’s largest rating agency
Moody’s, leading the North America practice of risk
analytics, advising financial institutions, including Wall
Street banks. That’s where I met my co-founder Lucas
Bianchi. We thought of moving from a cushy job – from
monthly pay cheques to a startup life. Essentially, it
was based on two key pivots – a passion and a drive to
make a meaningful impact on others’ lives; and second,
the supreme confidence that we can execute our ideas
and our vision. These beliefs gave us the urge to take
the plunge. We wanted to touch the larger eco-system,
in fact, improve the eco-system – in this case the SME
lending space – and impact a wider audience.
You felt that these features were not present in the
system?
People are always looking for the bigger and wider
spaces available in the world, where we can go and
disrupt them, and also the right time to disrupt them.
We chose and started in India because India has the
largest SME base, and from the technology point of
view, India has a large market potential. We believed
this was the right time for this space to get disrupted.
We saw the huge market potential and the right timing
for us to start.
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What were the learnings from your earlier work
profiles / experiences that helped you to get the
confidence to execute?
These are large institutions / corporates where you
learn how to work within the rules / framework and how to
be super-efficient at it. People who are very successful at
large corporates are very good at working within the rules.
You do not have significant room to push the envelope so
you have to be super-efficient to play within the rules and
yet execute very well. Whereas in the startups world, there
are no rules, no regulatory body for startups, you write your
own rules and play by your own rules. However, having
worked in a more restrained environment, that allows you
to narrow down, put your thoughts and execution plans
in action and work on them. This gives you that added
discipline in a startup, otherwise it is easy to get carried
away with no ring-fencing.
Considering your experience, exposure and
knowing where India was, you could spot the
opportunity. Can you take us through the process
– spotting a problem, believing that you can solve it
and choosing the right time to do it?
In 2013-2015, we saw disruption happening in the
developed world. Fintech had started to play a significant
role in the US and European markets. There was maturity
in the financial market from the Fintech point of view. If
you break the developed world into smaller portions and
rule out the purchasing power parity, these are small
islands of opportunity for you.
Although a company like PayPal has been in the market
for two decades, the new-age companies, especially
in the SME lending space, were starting to take some
giant strides. So, from the timing perspective, we could
either be a part of a crowded market or jump into a
bigger market with 50 million SMEs with hardly any
technology adoption and disruption and create our own
niche or brand. We chose the longer path because of
lack of digital infrastructure then. The first two years
were a struggle because of lack of digital infrastructure
where these initiatives could be scaled up. We chose
to bite the bullet and knew we could make it through
our execution.
Being a founder of a startup, having an idea in
place and the decision to leave the US... as a founder,
what kind of challenges you had visualised – what if
all this didn’t work out?
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It was a big personal decision. I had the vision for
this startup and my family supported me to make it work.
But the real driving factor was the passion and the urge
to make a much bigger impact than what I could think
of making as part of the corporate world. Although we
were working with the largest financial institutions in the
world, we were still away from the ground reality. It was
a personal decision and also a decision of the family.
Had we remained in the corporate world, the impact
would have been quite shielded or guarded. It would
have a limited multiplier effect in a broader eco-system.
Therefore, we thought that we had to develop our skills
and get to the bottom of the problem to emerge with an
impactful solution.
Bearing in mind the uncertainty in Indian
regulations (say a sudden new tax) and where there
is no answerability for such flip-flop changes, did
you think of the risks while returning to India with the
startup idea in mind?
The first challenge was to get a grip of the sheer size,
complexity and diversity of India and assimilate certain
facts. It was like dealing with 28 countries because in
India each state behaves like a country. To have a panIndia presence, we have to deal with a lot of moving parts;
like the Central and State Governments are at different
tangents, they take whimsical decisions on the fly. Even
with respect to day-to-day operations or lifestyle, we have
a lot of complexity, unlike the developed world where
most things are automated or pre-set. India doesn’t work
as per that clock.
This was the first and the biggest challenge – setting up
new and better ideas in India is difficult because everybody
questions you due to lack of successful predecessors.
Seriously, you have to convince yourself first, then your
client and then your other stakeholders that this idea can
really work in India.
The next challenge for a new venture is to have and find
like-minded people, both from the aptitude and from the
passion points of view. It is very important to have the
right team. We have been very conscious of building the
right partners in our business model, the right teams and
the right functional heads. Today, we have a 300-member
team and we have various leaders in each function. Likeminded and similarly driven people – from skill set, to
vision and the execution point of view.
The third biggest challenge was that being in India tends
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to give you a false sense of security, that I have a fallback
option, my family is here – they can afford it if I have
to relinquish my startup and live an ordinary lifestyle.
Therefore, to stay away from leaning on our support
system, we set up our headquarters in Bangalore and
not in Delhi – we set up in a new state and started from
ground-up in a new city.
Finally, you need to have that constant drive, to literally
question your instinct – day in and day out – ‘am I doing
the right thing, am I on the right path?’ But then when
you don’t have successful predecessors to guide you,
you become your own guide and you become your own
positive agent.
How would you classify the different stages of
your journey, these three years since having started?
I can divide these years into broadly three stages:
1. Proving the concept, which also encapsulates the team
formation (what kind of founding team); are the buildingblocks strong enough or not; when you continue to get
questioned on proof of concept do you prove that it works?
2. In India there is a slight advantage in proving the
concept, in that you can taste some initial success. It gives
you confidence that the concept is working with limited
stakeholders. This is where you taste initial success;
3. The third stage, where we are right now, is how to
scale it up in such a wide and diverse country; scale up
consistently and at a pan-India level. How can we work it
consistently and where are the levers?
Most of the foreign investment is coming to India chasing
the same middle class that comprises of the top 20 to
30%. There is hope that they will become more upper
class (30 to 40%) and the remaining 80% will eventually
become that 20 to 30% middle class. Everybody is
betting on the fact that India as a country has scale, is
still growing at 7 to 7.5% average for the last four to five
years, it has democracy and the rule of law. The hope is
that purchasing power will eventually catch up with the
advent of technology and with more globalisation.
In our business model, we also struggled with the same.
We were targeted on SME lending. This has its own
challenges, so the proof of concept was first to find out
whether my solution is cutting across all industry and all
segments of SMEs that we are dealing with. Secondly,
after tasting some initial success, how can I make my
solution more pervasive and more omnipresent? This is
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what we continue to prove. I think we have clearly emerged
as one of the largest online SME lending market places.
We are the only company in Fintech which licenses its
technology to some of the leading financial institutions
who are also suppliers of credit on our platform. Those, I
would say, are the three stages.
What kind of professional support did you
receive from chartered accountants or any other
professionals? Was it useful and would you like to
say something about it?
In the Fintech space, the chartered accountant
community has a massive role to play. In fact, in our
business model, CAs played a significant role. We have
a network of 7,000 influencers who work with us digitally,
out of whom 2,000 plus are CA partners.
Our CA helped us incorporate our company in India and
also register the patent and a company in Mauritius. He
was extremely helpful as we had limited insight about the
rules of the game and what regulations would apply. In
my view, professional help of CAs is a must for initial
infrastructure blocks and regulatory adherence. I
believe the CA community has the wherewithal and
carries a responsibility to play a much more active
role in guiding startups, in nurturing them and also
participating in their growth. The advice of a CA does
influence when it comes to taking credit decisions
in SMEs. It has been a great help from our CA partners
network and a big thanks to the whole community.
Some startups are bootstrapped and some go for
other funding options. How did funding work in your
startup business?
Right from day one we approached the business
with the thought that we should not be solely dependent
on external funding to make our idea work. We always
wanted to use external or equity funding in the business
as the growth engine, but not as a proof of concept. In
India, people don’t fund you on the basis of the idea; even
we had to go through the path where we had to show
proof of the concept’s success in the initial stage. We
actually ended up scaling at profitable economics which
was a great validation that this model in SME lending is a
profitable venture.
You need capital to scale it up since you have to deploy
a lot of capital expenditure in the business and you
are trying and testing out new things, that’s where you
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actually end up spending most of your equity investment.
However, if the fundamentals are strong enough – then if
tomorrow there is no funding, your business can run on
its own. Our motto was that our business model should
be self-sustaining even if tomorrow there is no funding...
we should run on our own lends. Funding was for growth.
And it was easy to find the right chemistry with the
venture partners and all that?
I think it is not easy because in India still a lot of
venture capital people do not have a real-life entrepreneur
experience to understand the challenge of running a
business. Most of the VCs in India are still boardroomgrown or boardroom-groomed without real-life experience
of how to create scale and execute; so when we finalised
with NEXUS, although we had three or four more options
on the table, the reason we went ahead with them was
that they had a global reach; so as and when we want to
grow globally, their portfolio has a lot of global companies,
which means a better eco-system and a network to
leverage and penetrate. Besides, some of the partners
had real-life entrepreneur experience so they could
connect with the challenges, the execution, the scale and
the day-to-day humdrum of the entrepreneur. We can
have a much more tactical and strategic discussion and
execution-oriented discussion with them rather than just
having a talk on, say, this is the GMV or “this is the top ten
we have to achieve by… and I don’t care how”.
But to your question – yes, it’s difficult to get the right
frequency, to get the right chemistry; we have seen a lot
of young entrepreneurs who are just out of college getting
to the nitty-gritty of choosing the right venture / investor
partners and ending up diluting the whole entrepreneurial
instinct. We were lucky because we had prior experience
in the corporate world, we could figure out who were the
good partners; and then the conviction that we wanted
like-minded people as part of the deal.
Having been part of the Fintech space in western
countries, how do you see the Fintech landscape in
India currently (within which you are operating) and
how will it shape up in future?
In my view, Fintech is a global phenomenon which
has actually matured into a global juggernaut. It is here to
stay; it continues to change and create an impact in the
overall financial eco-system globally.
The journey of Fintech in India for the last eight to ten
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

years – Fintech initially starts by solving basic problems
like e-commerce or payments solutions that are low
value but significantly impactful solutions. This is how it
happens in the western world, too. Fintech improves the
core infrastructure, digitises it, automates it. The journey
typically starts from B2C and then moves towards B2B
since that is slightly more complex and more nuanced.
Thereafter, you move up the value chain.
At Namaste Credit we are essentially solving the SMEs’
credit-lending problems. It is one of the most complex and
heterogeneous spaces given the diversity of SMEs. It is
a less disruptive market. We see a two-year trajectory –
how Fintech is nurturing and getting into a more complex
space and chipping in on edge as of now before becoming
a dominant player.
We believe that the next stage is an amalgamation of
AI with Fintech. We are very proud to say that we have
filed three patents – two of these are an amalgamation of
Fintech which is our core engine, and topping it up with
artificial intelligence and machine learning. The space we
operate in is more up the value chain and more complex,
where we are adding the power of artificial intelligence
to process the data which is a critical component in SME
lending to create more predictive analytics back to the
financiers, so that they can lend faster and lend more.
From the SMEs’ point of view, it’s accessing the platform
that uses artificial intelligence for matching which gives
them the highest conversion rate for loan application and
funding.
Can you tell us a bit about how the process works
on your platform if someone logged into your portal?
For the B2C side, we have the origination engine for
SMEs and our network of influencers. They can digitally
upload the documents on the platform. Based on this,
our credit under-writing engine performs the credit
assessments. Afterwards, it goes into the matching
algorithm, which has the policy framework of 60 large
financial institutions (probable lenders). The matching
algorithm closely matches and shows where this SME is
most likely to get the loan from and what is the right loan
product, given its requirement and credit assessment. By
a combination of these two factors – credit assessment
and matching – it results in an over 70% conversion rate
of applications through our platforms.
The second engine we have built is an automation engine
which is built on AI and machine learning, given on
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license to banks. The issue we are solving is, how can
banks take better and faster decisions in credit and SME
underwriting? In this we analyse 100 times more data
points than the traditional underwriting function at banks.
Since we use automation, we are able to process in 90%
less time. This is the power of technology and should
allow banks to disseminate credit to the SME segment
which is due.
Can you explain how do machines work on
uploaded documents?
We have trained our OCR to read the scanned
documents from different banks. On the analytics engine
it fits in the slot so that we can get a highly-qualified credit
assessment. Then it gets matched with banks’ policy,
which gives a super-optimal outcome. We are solving
a discovery problem – that for an SME what is the right
product, which is the right bank; and from the banks’ point
of view, which is the right SME they should lend to? By
bringing technology and by adding layers of advanced
data on the core engine, we are able to make it much
more intelligent. We rely less on user input data and more
on credible and verified information like bank statements,
financial statements, GST returns, etc., on the basis of
which banks can take a credit call.

shared amongst the banks. Secondly, you also have a
much more vibrant and deeper secondary market where
you can actually float your own assets much more freely
than what happens today where you have to securitise
almost your entire portfolio with some other party.
Securitisation is a much more illiquid form of secondary
market. Imagine you have a very deep secondary market,
a very clear and transparent data flow amongst the
banks (not just the CIBIL score – which accounts for a
tenth of the component), you still have a 90% component
which is not shared amongst the banks. It allows each
of the lenders to (a) risk-price the SME better, and (b)
be able to freely trade or lend to the SME based on the
risk-based pricing that each lender comes up with. Today,
everything is an island. No data-sharing or exchange or
performance data-sharing. Due to this the deserving SME
gets marginalised.
For someone who is thinking of starting on their
own, what are some of the lessons that you would
like to share?

Do you feel that there is some missing link in the
SME lending space? Is there a missing ‘good to have’
enabler for lending to meet its logical end?

For any entrepreneur, it’s very important that they pick
up a problem to solve that has a meaningful impact. We
do come across lots of ideas but are all the ideas
solving the real problems of people? That’s the first
and foremost decision you need to arrive at before
turning an idea into a business. Once you cross this
hump, you need to put all your might and ingenious
approach to make sure that your idea succeeds.

I think in India we have somehow not been able to
bridge or build a deep credit market. Whatever little credit
market we have has literally been accessed by corporates.
For SMEs there is still no secondary market. Due to this,
banks are very selective in SME lending because they
know that regulation is not hard enough for them to go
after the SMEs, so they (the banks) would rather have
a proven and conservative credit policy before they lend.
Imagine a scenario where you have the data being readily

India is still a tough market to operate in, it has its
own legacy issues and it has a high cost of running
business. Although we hear a lot about venture capital
funding in India, no one is giving funding on the basis
of ideas. This is in contrast with the developed world
where you can raise decent money for a solid idea. In
India, despite having a good idea you need to really
prove execution and you need to show some scale
for anybody to trust you with funding.
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INTERVIEW MATTHEW EMERMAN, CFO OF JIOSAAVN

FROM INCEPTION,
CAPITAL RAISES TO
STRATEGIC ACQUISITION

In this second interview of the July special issue, BCAJ
Editor Raman Jokhakar talks to Matthew Emerman,
CFO of JioSaavn. The company recently underwent a
merger valued at $1 billion and was widely reported. Matt
joined Saavn since its inception in 2007 and has seen
it from inside as its CFO and Global Head of Corporate
Development. This interview walks the reader through an
amazing journey of 12 years from early start up days and
culminating in a merger with one of the largest companies
in India.
In a free flowing interview, Matt talks about initial idea
of Saavn and how it filled a market void at that time,
challenges of early stage funding, addressable market
and selecting Jio as its partner in the next leg of its journey.
Matt has been a member of the founding management
team and has seen the challenges that a technology
driven startup goes through.

Can you tell us a bit about Saavn the company and
its journey from its founding in 2007, to acquiring
rights to about 50 million music tracks and 100
million active users – and to the recent deal with Jio
Music?
When we started in the US it was a B2B distribution
32

company. We were taking Indian movies, bringing
them across the cable services in North America
and the UK. We realised that there was a void in
the market for Indian music when a lot of it was not
digital. Historically, it has always been mostly pirated
music. So we started licensing content exclusively from
the likes of T-Series and Saregama and distributing
these to different services like iTunes and B2C
platforms. When the users started downloading say
from iTunes, Indian music was difficult for consumers
to discover or search for the specific songs they were
looking for. Services at that time were not designed for
Indian music. Many a times users looking for content
didn't really know what they were searching for - they
would know the movie name, they would know the
actor’s name but they would not know which song they
were looking for. So a lot of the metadata that was there
was not designed for digital.
So we worked really closely with Apple and Google at
that time and we decided internally that the future was to
move the business to a more direct to consumer focused
model. At that point of time we worked really closely with
Google who was creating a new Operating System that
we know today as Android. And we realised that for us to
really move into the future, direct-to-consumer was the
best path.
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We started our direct-to-consumer business called SAAVN
(South Asian Audio Visual Network). This new business
model approach led to us raise our first institutional
funding in June 2011 from Tiger Global. That funding
really put us on the map. From 2011 to 2017 we raised
well over a hundred million dollars of institutional funding.
Over that period of time we raised capital from world
renowned institutional investors such as Bertelsmann,
Liberty Media, Wellington Management, Steadview
Capital. We also attracted investment from some of the
top global artistes and managers, including Guy Oseary,
U2 and many other top global musicians. We have been
really lucky in our journey in terms of having incredible
people who believed in us.
We were in a very difficult space - in terms of having global
investors that really understood India and especially the
content and entertainment eco-system. It was hard for
investors to understand the growth opportunity which
was there. Building a service for the Indian market also
has a lot of challenge from a regional perspective, from a
language perspective, device capabilities and historically
connectivity was always an issue.
We saw the shift, this inflection point in September, 2016
when Reliance Industries launched Jio. For the first time,
cellular streaming eclipsed Wi-Fi. This is really a systemic
change in the entire digital eco-system across the country.
And we saw that everything changed after this - our user
base and our engagement increased with introduction of
4G throughout the country.
In terms of how we thought about our partnerships we
have had long conversations with almost all the top tech
companies and others. India has a lot of headwinds but
when you think of the tailwinds, Jio was really doing
something amazing of having 0 to 300 million subscribers
till today in a short time frame. They are adding 10 million
subscribers each month. We had 20 million users at the
time of the transaction that has multiplied many times
over and now we are the largest music streaming platform
in the country.
There were various factors which were at play. Innovation
in the way they think about building businesses, the way
they truly appreciate this market and all the dynamics
that are there. Then there are regional dynamics and
challenges, you have people coming online for the first
time, how do you really understand the consumer, how
do you target the consumer by saying that now you are
not going to go for the pirated experience but are going
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to go online, going digital and going online with digital
payments. It's a completely new experience. When we
thought of what was that next level for Saavn, it was this
$1 billion transaction.
Way back in 2007, how did the founders come up
with this idea of Saavn? Were they trying to solve a
certain problem and was it that something like this
never existed at that point in time?
Almost everything in life is about timing. Lot of it was
an opportunity where there was a void. Cable companies
in the US were losing a lot of subscribers to satellite.
And we thought we want to have a South Asian video
on demand channel. There was a void in the market and
consumers were very hungry for this content. So how do
we bring movies to North America, US and UK so that
cable companies have a competitive offer? People were
paying $60 - $70 per month for the services to experience
the content they were used to when they were back in
India. So that is where the genesis of the opportunity
existed and slowly realising that there is a void from a
music perspective.
You seem to have started by taking Indian content
to the other side – and now you have brought the
entire thing back here! Do you still have that set-up
back there in the US?
Yes we are really a global company. We have offices
in New York, California and that is really important from a
talent perspective but also from a global tech perspective.
We have an incredible engineering team based in
Mountain View, CA. That's a very interesting perspective
that we bring to the market.
What separates us from anyone else is the data that we
have. Since the launch of our streaming services way
back in 2010-11, we have terrific data of the consumers.
This (data) is in terms of their listening behaviour, patterns
of listening when it comes to music specifically, when it
comes to Indian music from a regional perspective and
how that is curated is what makes our algorithms, our
technology, our backend really unique. Everything is
customised and built inhouse, nothing is outsourced. We
have incredible engineering, product and design teams
split across India and the US.
Company communication is so important for us,
because we are working all round the clock. And we
have been really lucky from a point of view of having an
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incredible culture. How we as an organisation ensured
that everyone was an actual owner of the business and
incentivise the team members to be a part of something.
That's part of the journey and it's really important for
people. It's happening more and more where companies
are offering equity incentive plans to their teams. There
is such incredible talent that is here in India. And
what we are seeing for the first time here. Historically,
from a tech perspective, there has been brain drain.
Some of the brightest minds have historically moved
abroad to work at tech companies like Microsoft,
Google, Apple, etc.
From a recruiting perspective, we are getting incredible
talent from the IITs. We have a first day recruiting
programme with all the IITs and it's been phenomenal.
We are also seeing a shift in executives who have got
incredible experience in the US, want to come back
because of what is happening in the eco-system here.
What was the trigger for the alliance with Jio?
Like I said everything is timing. If you look at the
music space in the market you have Apple music, Spotify,
Amazon, YouTube music is here. There are local players
like Gaana and Wynk. So there is a lot of noise and a
lot of perception vs. reality. There are people that make
these press announcements. And then there is a certain
standard kind of matrix that is there - industry standard
like monthly active users, and streams. Some of these
press announcements give a feeling about perception
vs. reality whether you are a private company or a public
company, the difference about what is happening on the
ground is different.
So we looked at the notion of saying that we have brought
the business to a certain level of user base and scale.
To really get to the platform where you have 200-300500 million users, it was really important for us to find a
strategic partner who has the vision, who has patience
from a capital perspective and a longer timeline than
institutional investors. And that from timing perspective
made a lot of sense for us. And like I said before we know
and respect all the major companies globally that are
there in the music playing technology space. But there
was no better partner for us. From the founding team that
is leading this initiative and from Reliance perspective,
when you think about the digital services business, it
was important for them to find an incredible group of
entrepreneurs, a team and culture that would really fit
within the eco-system.
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What were some of the elements that you looked
for which helped you determine that this strategy
and this partner would really work and that this is
someone you want to have an alliance with?
I think a lot of it is looking at just the way they built
Jio and looking at what they built in terms of the digital
services business. If you use some of the services apps
that are there, they have such an incredible team, and
they have done an amazing job of building what they have
built. You walk on their campus in RCP in Navi Mumbai
you feel like you are in any large tech company’s campus
in California. It's really incredible when you talk about any
large tech companies worldwide. So when you think about
that stage that they are in, it made a lot of sense. From
a strategic perspective we have an incredible team of
brilliant minds collectively working together on how do we
achieve this kind of targets that we have in our business.
It's also the notion of the actual current addressable
market in India. You have 1.3 billion people here and how
do you not have 700-800 million users? You have Tencent
Music which has over 700 million users worldwide. These
numbers are staggering. I think there is the reality of what
is the actual addressable market that is here. For example
you think about the users in the amount of subscribers
that Jio has today, and so it was something that we really
took a lot of time to think about what was the aspiration
that we have as a business.
We also thought from the perspective of giving access
to content. Not just from music perspective but we have
over 50 million tracks, and from having worked very
closely with all the music labels these 10 years. We were
the pioneers of other forms of audio content - in terms
of podcasting, and other shows, and original music. We
were the first ones to start doing original music and giving
the community and independent artistes’ a platform.
Historically, music consumption in India has been
film based. And there are so many incredibly talented
bands and musicians that that never had a place for the
music to be heard. So we were able to give a platform
to independent artists. There has been an explosion of
independent music scene here over the last few years.
You spoke about the valuation of over a billion
dollars and also spoke about how it worked out in
terms of number of customers and so on. Do you
want to tell us a little bit more about arriving at the
value for a transaction like this one?
In this case it is a combination of value of an existing
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business and of JioMusic and then looking at it from a
value per user basis. Generally for this type of business,
and if you look at other tech companies there is per user
value that is attributed to that. There is traditionally DCF
and all that but that doesn't generally work for technology
companies. Multiples are very different for technology
companies when you compare them to traditional
companies.
All investors have their target ownership, what's been
invested to date in the business on both sides, value that
is there on both sides and then the intangibles, the brand
names that are there, the consumer confidence in the
businesses, all of these are very important. All of these
come together and then at the end of the day it's like in
any other deal - negotiations.
We had some incredible advisers and the deal was closed
in record time of under 2 months. It required incredible
coordination amongst our legal counsels and tax advisers
from both sides.
It's so important having people you can trust in the market.
We have an international corporate structure and so we
have to think how to structure this kind of a transaction
especially when it involved a public company in India. So
there was a lot of consideration that was there. Having
trusted advisers by your side and I would actually call
them trusted partners. Because of the time zones that
were involved we had to be very flexible, late IST calls and
early morning EST calls. We worked Saturdays and pretty
much on all Sundays. Seven days a week throughout the
transaction for six weeks or so and that takes incredible
relationship to close a deal of this magnitude in this
period of time.
It was a great learning experience. And what’s so important
is to really have your advisers and team members by
your side from day one and that they have context to your
business.
Would you like to share something about what
you learnt which makes a deal like this work on both
sides? Especially since it all happened within two
months? Attributes that each side displayed which
you think made a deal like this work?
Incredible communication – of being able to work so
closely with people. We were partners even before the
deal was closed. It's also very telling in terms of what the
future is going to be like. If you can close something of
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this size in such a short span of time imagine what you
can build together.
And again every deal has its moments of complexity,
there is no question about it. I think communication
across the board on both sides was important when
we had aggressive timelines. In hindsight it is really
communication. As a CFO you can’t miss anything and
have to ensure full communication with teams at all times.
The passion everyone showed, seven days a week.
That's when you talk about people feeling like an owner
of the company, part of something, you can't teach that.
I think that's something really incredible.
Coming to the wider canvas of the musicstreaming world and all its bits and pieces, how do
you see it going forward? You have a vision and your
perspective of the market – and you are perhaps
creating some of it. How do you see this whole thing
evolve from what we see today?
I think what you will see especially from the India
perspective is consolidation. I think one thing that you are
seeing with companies like Netflix is that consumers are
really willing to pay for good content. And I think that's
what is so unique.
Then there are challenges from infrastructure point of
view. Like you go to see a big festival in India, you
know three days before it was an empty field. So
that is something that is really changing. Especially,
things like Jio Garden or Jio World Center which is
completely world-class state of the art facility that
will be opening shortly. I think there is going to be a
new consumer experience that is going to happen.
This is really important and people are really hungryfor
it.
On the technology landscape, do you feel that
some of this is going to get disrupted? What will
improve further, or is something else going to come
up in the future in place of what we have today?
I think what is happening more and more is curation.
From the data that we have of a user that comes to the
app - we know what kind of music he would like to listen
to. Based on certain patterns - are they in the gym in
the morning and what they listen there, do they listen to
devotional content in the morning and what do they listen
to when they are driving to work for forty five minutes. So
you kind of track the pattern and from an AI perspective
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and Algorithm technology perspective you are delivering a
service where a consumer goes WOW - this understands
me. It's intuitive

funding, building a business, these are challenging things.
Having resilience, having really good advisers by you, it's
so important.

And when you look at a million peoples’ apps every user
experience is customised and is unique to that person,
their behaviour and what they are listening to.

We also found that leadership development training and
personal and professional development is critical for the
growth of teams. I think people really take it for granted
that more you are able to invest in people the more you
are able to get out of them.

This is what is happening now. And again music is so
emotional and so in the core. When you think about
incredible moments in your life there are songs for them.
You might watch a movie for a few times but you will listen
to the same song hundreds of times if not thousands of
times. So music has a different way of connecting us
individually with ourselves but also connect us to our
friends. Look at playlists sharing.
Can you share some takeaways from the last 12
years? Did you ever think when you started out with
Saavn that this day would come, that you would go
through what you have gone through so far?
I think it's been an incredible journey. I love spending
time with entrepreneurs. But it's that kind of resilience.
It takes special individuals to go through hundreds of
VC pitches. And it not just an individual but teams to go
through that. It's not easy to do it. Like raising institutional
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But besides that what keeps the founding teams
and the people together is resilience. The notion
of being positive, having a sense of humour and
having the conviction that this will work out. The
people you surround yourself with, who gave you a
lot of inspiration and advise. It's ok to not have all the
answers. I think you are really in trouble when you think
you know everything because that's when you are going
to be taught certain lessons which you thought you are
never going to experience. So it's really important to
be really humble. And kind of being able to appreciate
what you are able to do every day! And when you are
able to do that you find things that start to come your
way. Those times that were the hardest building
the business were the most humbling and those
were some of the greatest things and greatest
experiences that we know.
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GST @ 2 – A SHORT WISH LIST
SUNIL GABHAWALLA

Chartered Accountant

The Editor of BCAJ assigned me the responsibility of
writing an article with the above title. What a thoughtful
title this is! GST was launched two years ago with much
fanfare and celebrations on 1st July, 2017 and has
substantially lived up to the expectations. The fireworks
are now over. The benefits of GST are there for the
country to see. However, as it completes two years of
existence, the million-dollar question is “What next?”
The question begs attention also in the context of the
results of the Lok Sabha elections and the re-institution
of the NDA government in its second term. With the
government looking towards a “New India” and simplified
taxation under the leadership of a new Finance Minister,
it is now time to look at new ideas and present a wish
list which could capitalise on the journey traversed
so far and take India to the next trajectory in terms of
consolidation, improving “Ease of Doing Business” and
putting the country on the path towards achieving a $5
trillion economy. So here we go:

1. EXPAND THE COVERAGE OF PRODUCTS
AND SERVICES UNDER GST
The success of GST is there for all to see. If, as
legislators, we believe that GST has been a pathbreaking reform towards simplification of indirect taxes,
what forces us to exclude certain pockets of industry
from reaping the benefits of this simplification? The
unanimity of numerous decisions taken in the GST
Council over the last couple of years has shown that the
dynamics of conflicting Centre-State interests no longer
takes precedence over national interest and that where
there is a will, there is a way. If that be so, it’s time to
step away from the easy approach of providing excuses
and postponing the inevitable – and to take that bold
step to include petroleum, real estate and electricity into
the GST Net.
Despite all noble intentions, exemptions from payment
of tax are provided under the legislation. At first brush,
the industry welcomes such exemptions and resists the
withdrawal of such exemptions. However, as reality sinks
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in, the industry realises that each exemption results in
additional costs in terms of denial of credits. Also, the
innovative minds of the tax administrators can result in
a treatise of narrow interpretation of exemption entries
resulting in virtual uncertainty and rude shocks – a recent
advance ruling denying the benefit of exemption to skill
development courses on a hyper-technical distinction
between the words ‘course’ and ‘programme’ being a
case in point. It is, therefore, time to relook at the list of
exemptions and specifically identify those that primarily
pertain to the B2B sector. It may make sense to engage
with the impacted stakeholders and build a consensus
towards moving from exemption to a preferential rate of
tax with seamless credits.

2. DO NOT DEVIATE – COME BACK TO
THE CENTRAL THEME OF SEAMLESS
CREDITS
That brings us to the unique selling proposition (USP)
of GST – availability of seamless credits reducing the
cascading impact of taxes across the supply chain. This
has been talked about so often that it has perhaps lost
its context. How else does one explain the deviations
from this concept of seamless credits in the case of
restaurants and real estate developers? Let’s look at
the background of the changes in this regard. The GST
rate of 12% and 18% on restaurants started impacting
the consumer prices of food. The government wants to
control inflation and therefore decides to reduce the rate
to 5% – so far so good. But the government has revenue
considerations as well and finds it easy to deny input tax
credit in such cases.
While trying to balance the interests of all stakeholders,
we now end up in a situation of damaging the core of the
GST legislation, i.e., seamless credits. And knowingly or
unknowingly, we cooked up a recipe for endless litigation
– a series of advance rulings where the authorities
need to interpret the distinction between a restaurant
and a shop are clearly necessitated by such differential
tax treatments for similar products. A similar initiative
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to reduce the rate of tax on under-construction units
coupled with denial of credit to the real estate developer
is another example, but let’s leave the analysis thereof
for some other time.
The impact is loud and clear – a lower output tax rate
with denial of input tax credit effectively means taking
money out of businesses and putting it in the hands of
the consumer. While this objective sounds laudable, we
need to understand the economics of the free market
which effectively nullifies this objective in the shortest
possible timeframe as businesses will increase the base
price to absorb the loss of input tax credit. An even
louder and clearer message – there should be no case of
absolute denial of input tax credit. A lower rate of output
tax neither justifies nor empowers the government to
deviate from the core of GST, i.e., seamless credits.
Let’s also remember that we actually started with some
deviation in the form of ‘blocked credits’ right from 1st
July, 2017. While the hangover of the earlier tax regimes
resulted in that deviation to start with, there is no reason
to continue with that deviation forever. Don’t we all
(including the government) believe and agree that the
earlier tax regimes were archaic and unjust? If that is
the collective consensus, what makes us collectively
reconcile ourselves to some traces of such archaic
laws with a myopic vision? The wish list therefore is
to eliminate altogether or at least prune the list of
goods and services which form a part of blocked
credits.
One more deviation from the core of GST is the concept
of ‘reverse charge mechanism’. While a cross-border
reverse charge mechanism is understandable, a
domestic reverse charge mechanism is perhaps unique
to India. To what extent is it logical to shift the burden
of levy from the supplier to the recipient? How far is it
correct to expect the recipient to not only pay the tax
but also maintain extensive documentation in the form of
payment vouchers and ‘self invoices’ – a term invented
specifically for this context? And while expecting the
honest tax payer to do all this, we must not lose track
of the fact that all of this dilutes and interferes with the
fundamental principles of GST like credits, exemptions
and the like.
Well, it’s time to accept that you cannot travel long
distances in a vehicle that’s in reverse gear – an
accident is in the making. Can we not eliminate all cases
of domestic reverse charge mechanism? Remember,
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excise law never had the reverse charge mechanism
and many VAT laws had, out of experience, dumped the
obnoxious purchase tax (a simpler cousin of the reverse
charge mechanism) and the administrators were able to
administer the law without these crutches.

3. RESPECT LEGISLATIVE PROCESSES
Legislatures in India have been known to possess
wide powers of delegation. However, the legislature
cannot delegate, in the words of the Supreme Court,
“unchannelised and uncontrolled power”. Thanks to the
long-drawn process of bringing about an amendment, the
last two years witnessed only one legislative amendment.
However, what is important and bewildering is the
countless changes brought about through amendments
in rules, removal of “difficulty” orders, notifications and
the like (averaging at more than one a day – see the
next point for statistics). Whether it be suspension of
tax on advances for goods, or the composition option
provided to service providers, the substitution of the
return filing process, or a fundamentally new scheme of
apportionment of credit based on carpet area for real
estate developers, all of these conveniently found place
through such non-legislative processes.
History is full of situations where courts have interfered
and placed a very low priority on such provisions not
contained in the Act but in the rules and notifications. It’s
time to learn from such experiences and not place the
cart before the horse. It really is time to comprehensively
review the legislation and bring about amendments in
the law to simplify processes, realign to ground level
realities and synchronise the government intent with that
prescribed in the law. At the end of the day, the law is the
best reflection of government intent.

4. CONSOLIDATE THE JOURNEY SO FAR
The journey of two years resulted in the issuance inter
alia of 179 Central tax notifications, 87 Central tax
rate notifications, 19 integrated tax notifications, 90
integrated tax rate notifications, 101 Central tax circulars,
four integrated tax circulars, 17 Central tax orders and
ten removal of difficulty orders. Coupled with UT tax
notifications and circulars, ignoring state tax notifications
and circulars to avoid duplication, we still end up with a
total count of 773 documents at an average of more than
one per day!
We are yet to factor in the sector-specific booklets,
FAQs, press releases, Twitter responses, flyers and
what not! Time and again, governments have realised
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that such overdose has resulted in chaos rather than
clarity. The concept of master circulars and notifications
is not alien to our legislators. Before things really go
out of control, it is time to have one master notification
covering all exemptions and concessions and one
master clarification (like an education guide) replacing
all existing circulars and clarifications.

5. LOOK AT THE BIGGER PICTURE
Along with the comprehensive review of the legislations
and the amendments, it is also time to have a relook at
the policy. As accountants, we understand the concept
of materiality. In management parlance, we say “look at
the big picture”. If there are hardly any exemptions or
exclusions, does it make sense to have a complicated
mechanism to determine the proportion of ineligible
credits? How does one reconcile to the requirement of
reverse credits on account of transactions in securities?
What is the revenue generated by the government and
whether the time and efforts of millions of tax payers, their
accountants and consultants is justified in generating
this revenue? Can we not liberate ourselves from these
shackles? What is the rationale of demanding interest
on gross tax before utilisation of credit? Why can’t the
processes for export refunds be simplified? Why is such
an elaborate definition of “business” required?
At one point of time, we had wealth tax and it was
observed that the cost of collecting wealth tax was more
than the revenue it generated. Naturally, wiser counsel
prevailed and we scrapped the tax itself. While there is
no case for scrapping GST, it’s definitely time to carry
out an analysis of each of the provisions of the law
and review the revenue generated vis-à-vis the time
and efforts involved in compliance with every specific
provision. The data will speak for itself and guide us on
the way forward for substantial simplification in the law
and processes.

6. IN AN OCEAN, EACH DROP COUNTS
Having highlighted the need to not miss the woods for
the trees, it is also important to count the trees. After
all, in an ocean each drop counts. Many associations
and chambers including ICAI and BCAS have time and
again sent representations to highlight the difficulties in
the existing legislation. This article is not one where the
entire laundry list can be reproduced or discussed. But
an indicative sample will definitely not be out of place:
a. Delete definitions which are obsolete and realign
conflicting definitions. The legislature is not expected to
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

miss words or to add superfluous words in the statute.
Let’s align the GST legislation with this time-tested
expectation. For example, how does one justify the
simultaneous existence of the definition of ‘associated
enterprises’ and ‘related person’?
b. While it is notable that levy of GST is restricted to
supplies made in the course or furtherance of business,
the very wide definition of business, and even wider
interpretation canvassed by a few advance rulings,
virtually make the definition redundant. It’s time to
realign the definition to what it could logically mean.
c. The term ‘service’ is defined to mean anything
other than goods. While the definition is picked up
from international experiences, the framework is not
comparable. In the absence of a full-fledged GST, such
a wide definition of service results in indirectly taxing
subjects which are outside the purview of GST (for
example, development rights in land). A more specific
definition like the one under the erstwhile service tax
legislation may be a good reference point.
d. The benefit of refunds on account of inverted rate
structure needs to be extended to services as well.
e. The advance ruling authority should also consist
of judicial members. Similarly, the appellate Tribunal
should have more or at least equal numbers of judicial
and non-judicial members.

7. SIMPLIFY PROCESSES
It is often said that a bad law which is administered well
is better than a good law which is not administered well.
Tax collection and administration processes should be
such that they are simple, stable and fair. While use of
technology for tax collection and administration cannot be
disputed, the processes will have to consider situations
where the technology or systems fail. A human touch
may then be required. Having said that, the element of
subjectivity needs to be kept at the bare minimum in such
face-to-face interactions. Again, a lot has been said and
written about the desired process improvements, but
let me just take the case of returns. There is really no
reason not to permit the revision of returns filed. After all,
we know that to err is human. And if so, an opportunity to
revise the return has to be provided.

8. DON’T OVERSTRETCH
INTERPRETATIONS
Taxation of services always flummoxed the administrators.
Fearing the risk of ridicule and censure from the CAG, it
was not uncommon for the superintendents to overstretch
the interpretations to factual situations. When an employee
resigns from the company and the company recovers
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notice period pay from his full and final settlement, a
view is canvassed that the company renders a service
to the employee – the service of tolerating the act of the
employee prematurely terminating his employment! Is
this not an overstretched interpretation?
Again, when a cost-benefit analysis is undertaken, where
do we see the data point in terms of cost of compliance
and revenue generated? When the CFO of a company
headquartered in Maharashtra attends a tax hearing in
Delhi, does the Maharashtra branch render services to
the Delhi branch? If yes, we enter the fragile territory of
interpretations – one could even contend that the Delhi
branch rendered services to the Mumbai branch by
facilitating the CFO to attend the hearing. We may even
end up with a maze of dotted lines with absolute zero
clarity on the head or the tail of each arrow. It’s time to
live naturally and not overstretch and draw unnecessary
dotted lines.

9.

SWIM WITH THE TIDE

It is generally understood that tax is a sub-set of
business. It is expected to facilitate business and not
conflict with the natural flow of business. Let’s take the
case of the supply chain of pharmaceuticals. Due to the
peculiar nature of the products, there is reverse logistics
in the form of rejections and sales returns. Necessarily,
such rejections and sales returns go on to reduce the
sales of the organisation and are supported by credit

notes. But a clarification in GST law permits the buyer
to issue a tax invoice for such rejections. Is this not
swimming against the tide? Could this have implications
in terms of accounting and legal relationships? Let’s not
create conflicting sets of documentation and then aim for
reconciliations between them.

10. BURY THE PAST
In one of the earlier wish lists, the problem of
overstretched interpretation was highlighted. The earlier
tax regimes generated sufficient baggage of litigation
which still exists in the pipeline. Showing their wisdom,
many state governments announced amnesty schemes
to reduce litigation under the VAT regimes. It is time
for the Central government to take a cue from this and
announce an amnesty scheme for pending litigation
under the service tax, excise duty and customs duty
laws. This will help bury the past.

CONCLUSION
I can go on and on. However, the Editor has cautioned
me to restrict myself to around 2,500 words. I am sure
that there are many more items which could enter this
wish list but I have chosen to limit myself to ten important
wishes at a macro level. This article is not a balance
sheet of the GST law but only suggests a few critical
action points for the way forward!
Over to you, Madam Finance Minister.

DO YOU SEE UNFAIRNESS AROUND YOU?
WRITE ABOUT IT IN THE BCA JOURNAL!
There are many provisions of law and procedures that are outright unfair! Inequitable, unjust, anti tax payer/
citizen, lop sided, vague, causing unnecessary hardship, complex, and tilting excessively in the favour of taxman.
Sounds familiar right?
We invite you to write about such unfairness you observe and face in the areas of accountancy, audit, tax,
international tax, GST, FEMA or such related topics.
Word limit: 1200 words
Structure and Format: Background, Problem / Issue, Unfairness and Solution/Recommendation.
Email your contributions to: journal@bcasonline.org
All contributions are subject to review by the Editorial Board.
Have questions: Speak to the knowledge Manager at 022-61377600
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[2019] 105 taxmann.com 204 (Mum)
Ashok G. Chauhan vs. ACIT
ITA No. 1309/Mum/2016
A.Y.: 2010-11
Date of order: 12th April, 2019

Section 54 – Condition of not owning more than
a residential house on the date of transfer of the
original asset would mean absolute ownership and
does not cover within its sweep a case where the
assessee jointly owns residential house together
with someone else

FACTS
The assessee, an individual, filed his return of income
after claiming deduction u/s. 54F of the Income-tax Act,
1961 (“the Act”) in respect of capital gains arising from
transfer of tenancy rights. In the course of re-assessment
proceedings, the Assessing Officer (AO) observed that
the assessee was owner of two residential houses, one
of which was jointly held by him with his wife. The AO
rejected the claim for deduction u/s. 54F on the ground
that the assessee owned two flats on the date of transfer
of tenancy rights.

sufficient for claiming even fractional depreciation u/s. 32
of the Act.
The Tribunal noted that because of this judgement, the
Legislature had to amend section 32 with effect from
1st April, 1997 by using the expression ‘owned wholly
or partly’. But while the Legislature amended section
32 it chose not to amend section 54F. The Tribunal
held that since section 54F has not been amended the
word 'own' in section 54F would include only the case
where a residential house is fully and wholly owned by
the assessee and consequently would not include a
residential house owned by more than one person.
Hence it was held that the claim for exemption u/s. 54F
could not be denied. The appeal filed by the assessee
was allowed.
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[2019] 105 taxmann.com 201 (Pune)
Pravin Tilokchand Oswal (HUF) vs. ITO
ITA No. 1917/Pun/2018
A.Y.: 2007-08
Date of order: 4th April, 2019

Aggrieved, the assessee preferred an appeal to the
Commissioner of Income-tax (Appeals) who upheld the
order passed by the AO.

Section 143 – Assessment order passed in the name
and status of the HUF where the notice was issued
in the name and status of an individual is invalid and
such an assessment order deserves to be quashed

HELD

FACTS

The Tribunal observed that the Legislature has used the
word ‘a’ before the words ‘residential house’ and held
that what was meant was a complete residential house
and not shared interest in a residential house. It held that
joint ownership is different from absolute ownership and
that ownership of residential house means ownership
to the exclusion of all others. The Tribunal relied on the
judgement of the Supreme Court in the case of Seth
Banarasi Dass Gupta vs. CIT [(1987) 166 ITR 783]
wherein it is held that a fractional ownership was not

The assessment order was passed in the status of the
HUF, whereas proceedings were initiated by issue of
notice u/s. 143(2) of the Act in the name of the individual.
Both the individual and the HUF were assessed to tax
and had different and distinct PAN numbers. The first
notice for getting jurisdiction to make the assessment
was issued u/s. 143(2) of the Act in the name of the
individual and the PAN number of the individual was
clearly mentioned. However, assessment was made in
the hands of the HUF.
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Aggrieved, the assessee preferred an appeal to the
CIT(A) who decided it on merits but did not decide the
jurisdictional issue and passed an ex parte order against
the assessee.
The aggrieved assessee preferred an appeal to the
Tribunal where it was pointed out that the information
received under the Right to Information Act clearly
mentioned that notice was issued for the individual
and proceedings were carried out for the individual.
However, the assessment was made in the name of
the HUF.

HELD
The Tribunal held that the AO is required to issue
statutory notice u/s. 143(2) of the Act after the assessee
files the return of income in response to notice issued
u/s. 148 of the Act. In the absence of such a statutory
notice after return of income is filed by the assessee,
the re-assessment order made by the AO was held to be
invalid and illegal.
The Tribunal dismissed the appeal filed by Revenue and
allowed this ground raised by the assessee in its crossobjections.

HELD
The Tribunal held that since notice was issued in the
name of the individual and assessment completed and
made in the name of the HUF, the assessment order
was invalid and bad in law. The Tribunal quashed the
assessment order. It decided in favour of the assessee.
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[2019] 105 taxmann.com 118 (Pune)
ITO (Exemptions) vs. S. M. Batha Education Trust
ITA No. 2908/Pun/2016
A.Y.: 2012-13
Date of order: 4th April, 2019

Section 143 r.w.s. 148 – Failure to issue notice u/s.
143(2) of the Act after the assessee files the return of
income renders the re-assessment order illegal and
invalid

FACTS
The AO issued a notice u/s. 148 of the Act dated 29th
September, 2014 to the assessee, a trust engaged in
educational activities. The assessee neither replied to
the notice nor filed its return of income. Thereafter, the
AO issued two separate notices u/s. 143(2) of the Act
on 29th April, 2015 and 1st July, 2015. Subsequently,
the assessee filed the return of income on 21st October,
2015.
The AO completed the assessment and passed a
reassessment order. Aggrieved, the assessee preferred
an appeal to the CIT(A).
Revenue also preferred an appeal to the Tribunal.
The assessee filed cross-objections challenging the
re-assessment proceedings to be bad in law since no
statutory notice u/s. 143(2) was issued by the AO after
the assessee filed the return of income. The Tribunal
decided this jurisdictional issue.
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[2019] 71 ITR (Trib.) 141 (Mumbai)
Sharda Cropchem Limited vs. Dy. Comm. of
Income Tax
ITA No. 7219/Mum/2017
A.Y.: 2012-2013
Date of order: 14th February, 2019

Section 154 – Non-consideration of decision of
Jurisdictional High Court or of the Supreme Court
can be termed as ʻmistake apparent from the recordʼ
which can be the subject matter of rectification
application u/s. 154 even if not claimed earlier by
the assessee during assessment proceedings or
appellate proceedings

FACTS
The assessee's income was subject to assessment u/s.
143(3). Additions were made u/s. 35D as also under
other sections. The assessee did not contest addition
u/s. 35D but filed appeal against the other additions.
In the meanwhile, the assessee filed an application
for rectification to allow the expenditure on issue of
bonus shares, in terms of decision of the Bombay High
Court in CIT vs. WMI Cranes Limited [326 ITR5 23]
and the Supreme Court in CIT vs. General Insurance
Corporation [286 ITR 232]. However, the AO denied
the rectification; consequently, the assessee appealed
to the Commissioner (Appeals) against the AO’s order
rejecting his rectification application. However, the
assessee's claim was rejected by the Commissioner
(Appeals) also. The assessee then filed an appeal to the
Tribunal.

HELD
The Tribunal observed that the assessee moved
rectification petition u/s. 154 for the first time towards
his claim u/s. 35D relying upon the decision of the
Hon’ble Supreme Court as well as the decision of the
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jurisdictional High Court. The only basis on which the
same was denied by first appellate authority is the fact
that there was no mistake apparent from the record.
The Tribunal considered the decision of the Supreme
Court in ACIT vs. Saurashtra Kutch Stock Exchange
Ltd. [305 ITR 227]. It observed that non-consideration
of a decision of the Jurisdictional High Court or of the
Supreme Court could be termed as ‘mistake apparent
from the record’.
The Tribunal also analysed the said facts from the
angle of constitutional authority – in terms of Article
265 of the Constitution of India, no tax is to be levied
or collected except by the authority of law. It is trite law
that true income is to be assessed and the Revenue
could not derive benefit out of the assessee’s ignorance
or procedural defects. The Tribunal finally allowed
the appeal filed by the assessee considering the
principles of rectification pronounced in Saurashtra
Kutch Stock Exchange Ltd. (supra) and merits of
the case as held in General Insurance Corporation
(supra).
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[2019] 70 ITR (Trib.) 188 (Jaipur)
Shri Uttam Chand Gangwal vs. The Asst. CIT,
CPC (TDS), Ghaziabad
ITA No. 764/JP/2017
A.Y.: 2015-16
Date of order: 23rd January, 2019

Section 234E – In case of default in filing TDS
statement for a period beyond 1st June, 2015, fees u/s.
234E cannot be levied for the period before 1st June,
2015

FACTS
The assessee filed TDS statement in Form 26Q for Q4
of F.Y. 2014-15 on 22nd July, 2015 for which the due date
was 15th May, 2015. The TDS statement was processed
and the ACIT, TDS issued an intimation dated 30th July,
2015 u/s. 200A of the Act imposing a late fee of Rs.
13,600 u/s. 234E of the Act for the delay in filing the TDS
statement. On appeal, the Learned CIT(A) confirmed the
said levy. The assessee therefore filed an appeal to the
Tribunal.

HELD
The Tribunal observed that though the quarterly
statement pertains to the quarter ended 31 st March,
2015, the fact remains that there is a continuing
default even after 1 st June, 2015 and the statement
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

was actually filed on 22 nd July, 2015. It further
observed that an assessee who belatedly filed the
TDS statement even though pertaining to the period
prior to 1st June, 2015 cannot be absolved from levy
of late fee when there is a continuous default on his
part even after that date. The Tribunal, therefore,
concluded that, irrespective of the period to which
the quarterly statement pertains, where the statement
is filed after 1 st June, 2015, the AO can levy fee u/s.
234E of the Act.
At the same time, in terms of determining the period
for which fees can be levied, the only saving could be
that for the period of delay falling prior to 1st June, 2015,
there could not be any levy of fees as the assumption
of jurisdiction to levy such fees has been held by the
Courts to be prospective in nature. However, where the
delay continues beyond 1st June, 2015, the AO is well
within his jurisdiction to levy fees u/s. 234E for the period
starting 1st June, 2015 to the date of actual filing of the
TDS statement. In the result, the Tribunal partly allowed
the assessee's appeal by deleting fees for the period
prior to 1st June, 2015 and confirmed the fees levied for
the subsequent period.
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[2019] 70 ITR (Trib.) 211 (Delhi)
M/s. Key Components (P) Ltd. vs. the Income Tax
Officer
ITA. No.366/Del./2016
A.Y.: 2005-2006
Date of order: 12th February,2019

Section 148 – Mere reliance on information received
from Investigation Wing without application of mind
cannot be construed to be reasons for reopening
assessment u/s. 148

FACTS
The assessee's case was reopened on the basis
of information received from the Investigation Wing
of the Income-tax Department that the assessee
company has taken accommodation entries. The
assessee objected to the reopening; however, the AO
completed the assessment after making an addition
of undisclosed income on account of issue of share
capital. The assessee challenged the reopening
of the assessment as well as the addition on merits
before the Commissioner (Appeals). The CIT(A),
however, dismissed the appeal of the assessee on
both grounds. Aggrieved, the assessee preferred
an appeal on the same grounds to the Tribunal.
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HELD
The Tribunal observed that in this case the AO has merely
reproduced the information which he received from the
Investigation Wing, in the reasons recorded u/s. 148 of
the Act. He has neither gone through the details of the
information nor has he applied his mind and merely
concluded that the transaction SEEMS not to be genuine,
which indicates that he has not recorded his satisfaction.
These reasons are, therefore, not in fact reasons but
only his conclusion, that, too, without any basis. The
AO has not brought anything on record on the basis of
which any nexus could have been established between
the material and the escapement of income. The reasons
fail to demonstrate the link between the alleged tangible
material and formation of the reason to believe that
income has escaped assessment, the very basis that
enables an officer to assume jurisdiction u/s. 147.
The Tribunal remarked, “Who is the accommodation entry
giver is not mentioned. How can he be said to be ‘a known
entry operator’ is even more mysterious.”
In coming to the conclusion, the Tribunal discussed the
following decisions at length:
1. Pr. CIT vs. Meenakshi Overseas Pvt. Ltd. [395 ITR
677] (Del.)
2. Pr. CIT vs. G&G Pharma India Ltd. (2016) [384 ITR 147]
(Del.)
3. Pr. CIT vs. RMG Polyvinyl (I) Ltd. (2017) [396 ITR 5] (Del.)
4. M/s. MRY Auto Components Ltd. vs. ITO – ITA. No.
2418/Del./2014, dated 15.09.2017
5. Signature Hotels Pvt. Ltd. vs. Income-tax Officer Writ
Petition (Civil) No. 8067/2010 (HC)
6. CIT vs. Independent Media Pvt. Limited – ITA No.
456/2011 (HC)
7. Oriental Insurance Company Limited vs. Commissioner
of Income-tax [378 ITR 421] (Del.)
8. Rustagi Engineering Udyog (P) Limited vs. DCIT W.P.
(C) 1293/1999 (HC)
9. Agya Ram vs. CIT – ITA No. 290/2004 (Del.)
10. Rajiv Agarwal vs. CIT W.P. (C) No. 9659 of 2015 (Del.)
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[2019] 199 TTJ (Del) 922
Process-cum-Product Development Centre vs.
Additional CIT
ITA No. 3401 to 3403/Del/2017
A.Y.s: 2010-11 to 2013-14
Date of order: 4th February, 2019

Section 2(15) r.w.s. 10(23C) – Where assessee was
46

conducting various skill training programmes for
students to get placement, activities would fall within
definition of education u/s. 2(15), thus entitling it for
exemption u/s. 10(23C)(iiiab)

FACTS
The assessee society was engaged in imparting
education and in the same process trained students
by sending them to sports industries, etc. It conducted
various short-duration training programmes of computer
training, training in Computer Accounting System, cricket
bat manufacturing, carom board manufacturing, training
in R/P workshop, wood workshop, etc. The assessee got
raw material from industries and after manufacturing the
goods through its trainees, returned the finished goods
after receiving its job charges. The assessee claimed
exemption u/s. 10(23C)(iiiab). The AO declined the
exemption on the ground that the assessee did not exist
solely for educational purposes.
Aggrieved, the assessee preferred an appeal to the
CIT(A). The CIT(A) also declined the exemption and
recorded further in his order that the issue of charitable
activities of the assessee society being of charitable
nature was not relevant in the instant case as the
assessee was yet to be registered u/s. 12AA.

HELD
The Tribunal held that the main objects of the assessee
society were to be examined. The AO had relied upon
the decision rendered by the Supreme Court in the case
of Sole Trustee Loka Shikshak Trust vs. CIT [1975]
101 ITR 234 wherein the word 'education' as referred in
section 2(15) was explained. The Supreme Court had
categorically held that 'education' connoted the process
of training and developing the knowledge, skill, mind and
character of students by normal schooling.
When the training imparted to the students was not to
produce goods of world standard by doing necessary
marketing research and by identifying products for
domestic and export market, such training would be of
no use and the students who had been given training
would not be in a position to get placement. Examination
of the audited income and expenditure account of the
assessee society showed that substantial income was
from training courses and there was a minuscule income
from job receipts.
The assessee society was admittedly getting raw material
from various industries to produce sport goods for them
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and the job charges paid by them were again used for
running the training institute, therefore it could not be said
by any stretch of the imagination that the assessee society
was not being run for educational / training purpose. The
word 'education' was to be given wide interpretation which
included training and developing the knowledge, skill,
mind and character of the students by normal schooling.
So, the assessee society was engaged in imparting
training to the students in manufacturing sport goods and
leisure equipments without any profit motive.
Further, the exemption sought for by the assessee society
u/s. 10(23C)(iiiab) was independent of exemption being
sought by the assessee u/s. 12AA. So, the exemption u/s.
10(23C)(iiiab) could not be declined on the ground that
registration u/s. 12A had been rejected. The assessee
society, substantially financed by the Government of
India, was engaged only in imparting research-based
education / skill training to the students in manufacturing
of sports goods and leisure equipments without any profit
motive, to enable them to get placement; this fell within
the definition of education u/s. 2(15), hence it was entitled
for exemption u/s. 10(23C)(iiiab).
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[2019] 199 TTJ (Coch) 758
ITO vs. Toms Enterprises
ITA No. 442/Coch/2018
A.Y.: 2014-15
Date of order: 7th February, 2019

Section 143 r.w.s. 131 and 133A – Assessing Officer
could not make additions to income of the assessee
company only on the basis of a sworn statement of
its managing director recorded u/s. 131 in the course
of a survey without support of any corroborative
evidence

FACTS
A survey action u/s. 133A was conducted in the business
premises of the assessee firm. During the course of
survey, summons u/s. 131(1) was issued by the AO to
TCV, managing partner of the firm, and statement u/s.
131 was recorded in which he indicated the gross profit
of the assessee at 15%. On verification of the profit and
loss, the AO found that the assessee had shown gross
profit at 10.55% instead of 15% as indicated by the
managing partner. The AO assessed the gross profit
at 15% and made an addition to the income returned.
Aggrieved by the assessment order, the assessee
preferred an appeal to the CIT(A). The CIT(A) observed
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that the statement of the managing partner was not
based on any books maintained by the assessee and,
therefore, no addition could be made based on such
general statements.
Being aggrieved by the CIT(A) order, the Revenue filed
an appeal before the Tribunal.

HELD
The Tribunal held that u/s. 131 the income tax authority
was empowered to examine on oath. The power
invested u/s. 131(1) was only to make inquiries and
investigations and not meant for voluntary disclosure
or surrender of concealed income. As per section 31
of the Indian Evidence Act, 1878 admissions were
not conclusively proved as against admitted proof.
The burden to prove 'admission' as incorrect was on
the maker and in case of failure of the maker to prove
that the earlier stated facts were wrong, these earlier
statements would suffice to conclude the matter. The
authorities could not conclude the matter on the basis
of the earlier statements alone.
If the assessee proved that the statement recorded u/s.
131 was involuntary and it was made under coercion
or during their admission, the statement recorded u/s.
131 had no legal validity. From the CBDT Circular in
F. No. 286/98/2013-IT (Inv. II) dated 18th December,
2014 it was amply clear that the CBDT had emphasised
on its officers to focus on gathering evidences during
search / survey operations and strictly directed to avoid
obtaining admission of undisclosed income under
coercion / under influence.
The uncorroborated statements collected by the
AO could not be the evidence for sustenance of the
addition made by the AO. It had been consistently held
by various courts that a sworn statement could not
be relied upon for making any addition and must be
corroborated by independent evidence for the purposes
of making assessments.
From the foregoing discussion, the following principles
could be culled out: Firstly, an admission was an
extremely important piece of evidence but it could not
be said that it was conclusive and it was open to the
person who made the admission to show that it was
incorrect and that the assessee should be given a
proper opportunity to show that the books of accounts
did not correctly disclose the correct state of facts.
Secondly, section 132(4) enabled the authorised officer
47
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to examine a person on oath and any statement made
by such person during such examination could also be
used in evidence under the Income-tax Act.
On the other hand, whatever statement was recorded
u/s. 133A could not be given any evidentiary value for
the obvious reason that the officer was not authorised
to administer oath and to take any sworn statement
which alone had evidentiary value as contemplated
PART B

under law. Thirdly, the word 'may' used in section
133A(3)(iii), viz., record the statement of any person
which may be useful for, or relevant to, any proceeding
under this Act, made it clear that the materials collected
and the statement recorded during the survey u/s. 133A
were not a conclusive piece of evidence in themselves.
Finally, the statement recorded by the AO u/s. 131
could not be the basis to sustain the addition since it
was not supported by corroborative material.

IUNREPORTED DECISIONS
JAGDISH D. SHAH

I JAGDISH T. PUNJABI

Chartered Accountants
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Lovy Ranka vs. DCIT (Ahmedabad)
Members: Pramod Kumar (VP) and Madhumita
Roy (JM)
ITA No. 2107/Ahd./2017
A.Y.: 2013-14
Date of order: 1stApril, 2019
Counsel for Assessee / Revenue: Chitranjan Bhardia / S.K. Dev

Section 50C(2) – By virtue of section 23A(1)(i) being
incorporated with necessary modifications in section
50C, the correctness of a DVO’s report can indeed be
challenged before CIT(A) in an appeal – In the event
of the correctness of the DVO’s report being called
into question in an appeal before Commissioner
(Appeals), the DVO is required to be given an
opportunity of a hearing

FACTS
The assessee, an individual, sold a bungalow for Rs.
1,15,00,000; the stamp duty value of the same was Rs.
1,40,00,000. The assessee contended that the fair market
value of the bungalow was lower than its stamp duty
value. The AO made a reference to the DVO u/s. 50C(2).
The valuation as per the DVO was Rs. 1,27,12,402.
The assessee made elaborate submissions on the
incorrectness of this valuation. But the AO completed the
assessment by adopting the valuation done by the DVO
as he was of the view that the valuation done by the DVO
binds him and it is his duty to pass an order in conformity
with the DVO’s report. Aggrieved, the assessee preferred
an appeal to the CIT(A), who upheld the action of the AO.
Aggrieved, the assessee preferred an appeal to the
Tribunal where the Revenue contended that the AO is
under a statutory obligation to adopt the valuation as
48

done by the DVO and as such no fault can be found in
his action; therefore, the appellate authorities cannot
question that action either.

HELD
The Tribunal considered the question whether it can
deal with the correctness of the DVO’s report particularly
when the AO apparently has no say in this regard. Upon
examining the provisions of section 50C(2) and also the
provisions of sections 23A(6) and 24(5) of the Wealth-tax
Act, 1957 the Tribunal held that what follows from these
provisions is that in the event that the correctness of the
DVO’s report is called in question in an appeal before the
Commissioner (Appeals), the DVO is required to be given
an opportunity of a hearing. The provisions of section 24(5)
of the Wealth-tax Act, 1957 make a reference to section
16A and the provisions of section 50C specifically refer to
the provisions of section 16A of the Wealth-tax Act, 1957.
The Tribunal held that the correctness of the DVO report
can indeed be challenged before it as well, as a corollary
to the powers of the CIT(A) which come up for examination
before it, once again the rider being that the Valuation Officer
is to be given an opportunity of a hearing. This opportunity
of a hearing to the DVO is a mandatory requirement of law.
This is the unambiguous scheme of the law.
It also held that the CIT(A) ought to have examined the
matter on merits. Of course, before doing so the CIT(A) was
under a statutory obligation to serve notice of hearing to the
DVO and thus afford him an opportunity of a hearing. The
Tribunal held that the correctness of the DVO’s report is to
be examined on merits and since there was no adjudication,
on that aspect, by the CIT(A), the Tribunal remitted the
matter to the file of the CIT(A) for adjudication on merits in
accordance with the scheme of the law, after giving a due
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and reasonable opportunity of hearing to the assessee, as
also to the DVO, and by way of a speaking order.

entire investment in the construction of the new asset
been made between 13th July, 2010 and 12th July, 2013.

As such, the Tribunal allowed the appeal filed by the
assessee.

Aggrieved, the assessee preferred an appeal to the
CIT(A) who upheld the action of the AO. Still not satisfied,
the assessee preferred an appeal to the Tribunal.

8

Kapil Kumar Agarwal vs. DCIT (Delhi)
Members: Amit Shukla (JM) and Prashant Mahrishi (AM)
ITA No. 2630/Del./2015
A.Y.: 2011-12
Date of order: 30th April, 2019
Counsel for Assessee / Revenue: Piyush Kaushik /
Mrs. Sugandha Sharma

Section 54A – Acquisition of an apartment under
a builder-buyer agreement wherein the builder
gets construction done in a phased manner and
the payments are linked to construction is a case
of purchase and not construction of a new asset –
Even in a case where construction of new asset
commenced before the date of sale of original asset,
the assessee is eligible for deduction of the amount
of investment made in the new asset

FACTS
During the previous year relevant to the assessment
year under consideration, the assessee, an individual,
sold shares held by him as long-term capital asset. The
long-term capital gain arising from the sale of shares was
claimed as deduction u/s. 54F of the Act. In the course of
assessment proceedings, the AO noted that the shares
were sold on 13th July, 2010 for a consideration of Rs.
80,00,000 and a long-term capital gain of Rs. 79,85,761
arose to the assessee on such sale. The assessee claimed
this gain of Rs. 79,85,761 to be deductible u/s. 54F by
contending that it had purchased a residential apartment
by entering into an apartment buyer’s agreement and
having made a payment of Rs. 1,42,45,000.
The AO was of the view that the assessee has not
purchased the house but has made payment of instalment
to the builder for construction of the property. He also
noted that the assessee has started investing in the new
asset with effect from 18th August, 2006, that is, three
years and 11 months before the date of sale. Further,
around 90% of the total investment in the new asset has
been made before the date of sale of the original asset.
The AO denied claim for deduction of Rs. 79,85,761
made u/s. 54F of the Act. He observed that the assessee
would have been eligible for deduction u/s. 54F had the
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HELD
The Tribunal held that the question as to whether the
acquisition of an apartment under a builders-buyers
agreement wherein the builder gets construction done in a
phased manner and the payments are linked to construction
is a case of purchase of a new asset or construction of a
new asset has been answered by the Delhi High Court in
the case of CIT vs. Kuldeep Singh [(2014) 49 taxmann.
com 167 (Delhi)]. Referring to the observations of the Delhi
High Court in the case, the Tribunal held that acquisition of
an apartment under a builders-buyers agreement wherein
the builder gets construction done in a phased manner
and the payments are linked to construction is a case of
purchase and not construction of a new asset.
The Tribunal observed that the second question, viz.,
whether the construction of new asset even if commenced
before the date of sale of the original asset, the assessee
is eligible for deduction of the amount of investment made
in the property, has been examined in the case of CIT vs.
Bharti Mishra [(2014) 41 taxmann.com 50 (Delhi)]. The
Tribunal observed that the issue in the present case is
squarely covered by this decision of the Delhi High Court. It
held that the assessee has purchased a house property, i.e.,
a new asset, and is entitled to exemption u/s. 54F of the Act
despite the fact that construction activities of the purchase
of the new house started before the date of sale of the
original asset which resulted into capital gain chargeable
to tax in the hands of the assessee. The Tribunal reversed
the order of the lower authorities and directed the AO to
grant deduction u/s. 54F of Rs. 79,85,761 to the assessee.
In the event, the appeal filed by the assessee was allowed.
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ITO vs. Shanti Constructions (Agra)
Members: Sudhanshu Srivastava (JM) and Dr.
Mitha Lal Meena (AM)
ITA No. 289/Agra/2017
A.Y.: 2012-13
Date of order: 16thMay, 2019
Counsel for Revenue / Assessee: Sunil Bajpai /
Pradeep K. Sahgal and Utsav Sahgal

Section 145 – The project completion method is one
of the recognised methods of accounting and as
49
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the assessee has consistently been following such
recognised method of accounting, in the absence
of any prohibition or restriction under the Act for
doing so, the CIT(A) is correct in holding that the
AO’s assertion that the project completion method is
not a legal method of computation of income is not
supported by facts and judicial precedents

FACTS
The assessee, a partnership firm engaged in the business
of real estate and construction of buildings for the past
several years, filed its return of income declaring therein
a total income of Rs. 1,12,120. The AO completed the
assessment u/s. 143(3) of the Act, assessing the total
income of the assessee to be Rs. 3,94,62,580. While
assessing the total income of the assessee, the AO
rejected the books of accounts on the ground that the
assessee did not produce bills / vouchers before him for
ascertaining the accuracy and correctness of the books of
accounts; that it did not furnish evidence regarding closing
stock; and that the assessee is following the project
completion method and not the percentage completion
method. The AO observed that the project completion
method has no existence since 1st April, 2003 and laid
emphasis on revised AS-7 introduced by the ICAI in 2002.
Aggrieved, the assessee preferred an appeal to CIT(A) who
PART C

noted that in the assessee’s own case in the assessment
proceedings for AY 2014-15, the AO has accepted the
project completion method. The CIT(A) allowed the appeal
filed by the assessee.
But the Revenue preferred an appeal to the Tribunal where
it placed reliance on the decision of the Supreme Court
in the case of CIT vs. Realest Builders & Services Ltd.
[(2008) 22 (I) ITCL 73 (SC)].

HELD
The Tribunal observed that the assessee’s business
came into existence on 11th March, 2003 and since then
it has been consistently following the project completion
method of accounting. It is well settled that the project
completion method is one of the recognised methods
of accounting and as the assessee has consistently
been following such recognised method of accounting,
in the absence of any prohibition or restriction under
the Act for doing so, it can’t be held that the decision
of the CIT(A) was erroneous or illegal in any manner.
The judgement in the case of CIT vs. Realest Builders
& Services Ltd. (supra) relied on by the DR on the
method of accounting is rather in favour of the assessee
and against the Revenue in the peculiar facts of the
case. As such, the appeal filed by the Revenue was
dismissed.

ITRIBUNAL & AAR INTERNATIONAL TAX DECISIONS
GEETA JANI

I DHISHAT B. MEHTA

Chartered Accountants
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[2019] 105 taxmann.com 323 (Delhi – Trib.)
Aditya Khanna vs. ITO
ITA No: 6668 (Delhi) of 2015
A.Y.: 2011-12
Date of order: 17th May, 2019

Section 91 of the Act – Credit for state taxes paid in
USA can be availed u/s. 91 of the Act
Section 91 of the Act – A ‘resident but not ordinarily
resident’ being a category carved out of ‘resident’ –
Such assessee is a resident – Entitled to claim tax
credit u/s. 91

FACTS
The assessee was an individual. During the relevant year,
in terms of section 6(6) of the Act, he was ‘resident but not
50

ordinarily resident in India’ and had earned salary in the
USA as well as in India. In the USA, the assessee had
paid federal income tax, alternate minimum tax, New York
State tax and local city tax. The assessee had stayed
in India for 224 days. Accordingly, he offered salary
proportionate to the period of his stay in India and claimed
proportionate tax credit.
He contended before the AO that he had claimed credit for
local taxes u/s. 91 of the Act and relying on the decision in
CIT vs. Tata Sons Ltd. 135 TTJ (Mumbai). Alternately,
the assessee contended that if the AO does not consider
claim for credit of state taxes, they may be allowed as
deduction from the salary earned abroad.
The AO noted that Article 2 of the India-USA DTAA
mentions only federal income taxes imposed by internal
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revenue code and hence the tax credit should be limited
only to those taxes. He further noted that sections 90 and
91 stand on different premises. Section 90 deals with the
situation wherein India has an agreement with foreign
countries / specified territories, whereas section 91 deals
with the situation where no agreement exits between India
and other countries. Since an agreement exists between
India and the USA, section 90 would apply which refers to
DTAA, and as per DTAA, only federal income taxes paid
in USA qualify for tax credit.
On appeal, even the CIT(A) did not accept the contentions
of the assessee.

HELD I:
◆ In Wipro Ltd. vs. DCIT [382 ITR 179], the Karnataka
High Court has held that “The Income-tax in relation to
any country includes Income-tax paid not only to the
federal government of that country, but also any Incometax charged by any part of that country meaning a State
or a local authority, and the assessee would be entitled
to the relief of double taxation benefit with respect to the
latter payment also. Therefore, even in the absence of
an agreement u/s. 90 of the Act, by virtue of the statutory
provision, the benefit conferred u/s. 91 of the Act is
extended to the Income-tax paid in foreign jurisdictions.”
◆ In Dr. Rajiv I. Modi vs. The DCIT (OSD) [ITA
No. 1285/Ahd/2014], dealing with a similar issue, the
Ahmedabad Tribunal has also granted credit for state
taxes.
◆ In light of these judicial precedents, u/s. 91 of the Act,
the assessee is entitled to credit of federal as well as state
taxes paid by him.

HELD II:
◆ Section 91(1) and (2) provide tax credit to a person
who is a ‘resident’ in India. Section 6(6) has carved out
a separate category of ‘not ordinarily resident’ in India.
However, such person is primarily a ‘resident’. Hence,
the contention of the tax authority that a ‘resident but not
ordinarily resident’ in India does not qualify for the benefit
u/s. 91(1) cannot be accepted.
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[2019] 105 taxmann.com 259 (Delhi – Trib.)
ULO Systems LLC vs. DCIT
ITA Nos.: 5279 (Delhi) of 2011, 4849 (Delhi) of 2012
A.Y.s.: 2008-09 to 2012-13
Date of order: 29th March, 2019

Article 5 of India-UAE DTAA – Section 9 of the Act
– Grouting activity carried out by the assessee for
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companies in oil and gas industry did not constitute
‘construction PE’ under Article 5(2)(h) – Since
assessee had placed equipment and stationed
personnel on the vessel of the main contractor for
carrying out grouting, the vessel was a fixed place
of business through which the assessee carried on
business – Hence, income of assessee was taxable
in India

FACTS
The assessee was a company incorporated in UAE. It
was engaged in the business of undertaking grouting
work for customers in the oil and gas industry. Though the
assessee had executed contracts with Indian companies,
it had not offered any income from these contracts on the
ground that it did not have any PE in India.
But the AO held that grouting activity was carried out from
a fixed place PE in terms of Article 5(1) of the India-UAE
DTAA. Hence, the income arising therefrom was taxable
in India.
Based on its observations for assessment year 2007-08,
DRP held that income from grouting activity was taxable
because of existence of PE in India under Article 5(1).
Before the Tribunal, the assessee submitted that in terms
of Article 5(2)(h) of the India-UAE DTAA, its activities
constituted a ‘construction PE’. Therefore, in order
to constitute a construction PE, each construction or
assembly project should have continued for a period of
more than nine months in India. Since the activities carried
on by the assessee under contracts involved installation /
construction activities, and since none of the projects had
continued for more than nine months, the assessee could
not be said to have a construction PE in India in terms of
Article 5(2)(h).

HELD
◆ For the purpose of Article 5(2)(h) of the IndiaUAE DTAA, sub-sea activities that can be treated as
‘construction’ are “laying of pipe-lines and excavating
and dredging”. Thus, grouting activities carried on by the
assessee being pipelines and cable crossing, pipeline and
cable stabilisation, pipeline cable protection, stabilisation
and protection of various sub-sea structures, anti-scour
protection, etc., cannot be held to be ‘construction’ under
Article 5(2)(h) of the India-UAE DTAA.
◆ Article 7 provides that business profits earned by
a resident of UAE shall be taxable in India only if such
resident carries on business in India through a PE. As the
51
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activity of the assessee was not a construction project,
the activity of grouting carried out by the assessee for the
main contractors could not be considered ‘construction’
under Article 5(2)(h).
◆ To bring an establishment of the kind not mentioned
in Article 5(2) within the ambit of PE, the criteria in Article
5(1) should be satisfied. The two criteria are (a) existence
of a fixed place of business; and (b) wholly or partly
carrying out of business or enterprise through that place.
◆ The Tribunal held that the assessee had a fixed place
PE in India in the form of the vessel on which equipment
was placed and personnel were stationed for the following
reasons:
For carrying out the grouting activity, equipment
was the main place of business for the assessee and
equipment was placed and personnel were stationed
on the vessel of the main contractor. Further, in terms of
the contracts, the assessee was required to ensure that
whenever required by the main contractor, personnel and
equipment will come to India, and, after completion of
work, were sent out of India until required by the main
contractor again. Thus, the equipment and personnel
were demobilised after the work was completed.

Further, the agreement entered into between the
assessee and the customers in India provided for free
of charge food and accommodation to the personnel on
board the offshore vessel.

Thus, the assessee had a fair amount of permanence
through its personnel and its equipments, within the
territorial limits of India, to perform its business activity for
contractors with whom it has entered into agreements.

Thus, the vessel on which equipment was placed and
personnel were stationed, was the fixed place of business
through which business was carried on by the assessee.

Accordingly, criteria under Article 5(1) were satisfied.


◆ Both the OECD Commentary and Professor Klaus
Vogel’s commentary mention that as long as the presence
is in a physically defined geographical area, permanence
in such fixed place could be relative having regard to
the nature of business. Hence, the placing of equipment
and stationing of the personnel on the vessel of the main
contractor constituted a fixed place of the business of the
assessee in India.
◆ The Coordinate bench’s decision in the assessee’s
own case for the A.Y. 2007-08 (see NOTE below)
needed reconsideration in view of the fact that the
existence of a fixed place PE has been decided by
holding that ‘equipment’ cannot be held as a fixed place
of business and such view was not in accordance with the
52

Supreme Court’s decision in case of Formula One World
Championship Ltd. (80 taxmann.com 347).
{NOTE: For the A.Y 2007-08, the Delhi Tribunal had ruled
in favour of the tax-payer by stating that activities carried
out by assessee amounts to ‘construction’ and since the
duration test of each contract is not satisfied, there was
no construction PE in India. Further, it held that Article
5(1) could not be applied where activities are covered
under the specific construction PE article [Article 5(2)(h)]
of the DTAA.}
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[2019] 104 taxmann.com 380 (Hyderabad – Trib.)
R.A.K. Ceramics, UAE vs. DCIT
ITA No: 2043 (HYD) of 2018
A.Y.: 2012-13
Date of order: 29th March, 2019

Articles 2, 11 and 12 of India-UAE DTAA – Education
cess is in the nature of an additional surcharge –
As Articles 11 and 12 restrict taxability and have
precedence over the Act, royalty and interest could
not be taxed at rates higher than that specified in
the respective articles by including surcharge and
education cess separately

FACTS
The assessee was a company fiscally domiciled in, and
tax resident of, the UAE. During the relevant previous
year, the assessee received royalty and interest from its
group company in India. Under Article 12(2) of the IndiaUAE DTAA such receipt is taxable @ 10% and under
Article 11(2)(b) interest is taxable @ 12.5%.
While the AO applied the aforementioned rates, he further
levied 2% surcharge and 3% education cess on the tax so
computed. The CIT(A) upheld this order of the AO.

HELD
Article 2(2) of the India-UAE DTAA defines the
expression ‘taxes covered’ in India as “(i) the income-tax
including any surcharge thereon; (ii) the surtax; and (iii) the
wealth-tax”. Article 2(3) clarifies that “this Agreement shall
also apply to any identical or substantially similar taxes on
income or capital which are imposed at Federal or State
level by either contracting state in addition to, or in place
of, the taxes referred to in paragraph 2 of this Article”.
◆ In the context of India-Singapore DTAA, in DIC Asia
Pacific (Pte.) Ltd. vs. Asstt. DIT [2012] 22 taxmann.
com 310/52 SOT 447 (Kol.), the Tribunal has observed
that: “The education cess, as introduced in India initially
◆
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in 2004, was nothing but in the nature of an additional
surcharge … Accordingly, the provisions of Articles 11
and 12 must find precedence over the provisions of
the Income-tax Act and restrict the taxability, whether
in respect of income tax or surcharge or additional
surcharge – whatever name called, at the rates specified
in the respective Article”.
◆ This view has also been adopted in a large number
of cases (See NOTE below), including in the context of
the India-UAE DTAA. Further, no contrary decision was
cited nor any specific justification for levy of surcharge
and education cess was provided.
◆ The provisions of the India-UAE DTAA are in pari
materia with those of the India-Singapore DTAA, which
was the subject matter of consideration in DIC Asia
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Pacific's case.
◆ Accordingly, the Tribunal directed the AO to delete
the levy of surcharge and education cess.
{NOTE: Capgemini SA vs. Dy. CIT (International Taxation)
[2016] 72 taxmann.com 58/160 ITD 13 (Mum. - Trib.);
Dy. DIT vs. J.P. Morgan Securities Asia (P.) Ltd. [2014]
42 taxmann.com 33/[2015] 152 ITD 553 (Mum. - Trib.);
Dy. DIT vs. BOC Group Ltd. [2015] 64 taxmann.com 386/
[2016] 156 ITD 402 (Kol. - Trib.); Everest Industries Ltd.
vs. Jt. CIT [2018] 90 taxmann.com 330 (Mum. - Trib.);
Soregam SA vs. Dy. DIT (Int. Taxation) [2019] 101
taxmann.com 94 (Delhi - Trib.); and Sunil V. Motiani
vs. ITO (International Taxation) [2013] 33 taxmann.com
252/59 SOT 37 (Mum. - Trib.).}
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IN THE HIGH COURTS
PART A

IREPORTED DECISIONS
K. B. BHUJLE

Advocate
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Tamil Nadu Minerals Ltd. vs. JCIT; 414 ITR 196
(Mad)
Date of order: 22nd April, 2019
A.Y.: 2004-05

Sections 37 and 43B of ITA 1961 – Business
expenditure – Deduction only on actual payment
– Nomination charges levied by State Government
emanating from a contract of lease – Not statutory
liability falling under “tax, duty, cess or fee” by
whatever name called in section 43B – Provision for
allowance on actual payment basis not applicable
The assessee was a State Government undertaking
engaged in mining, quarrying, manufacture and sale
of granite blocks from the mines leased out to it by the
State. For the A.Y. 2004-05, the Assessing Officer (AO)
disallowed u/s. 43B of the Income-tax Act, 1961 the
sum paid by the assessee as nomination charges at the
rate of 10% of the turnover to the State Government on
the ground that the payment was not made within the
stipulated time allowed to file the return.
The Commissioner (Appeals) and the Tribunal upheld the
AO’s order.
On appeal by the assessee, the Madras High Court
reversed the decision of the Tribunal and held as under:
“i) The object and parameters of section 43B are defined
and do not permit transgression of ‘other levies’ made by
the State Government in the realm of contractual laws to
enter the specified zone of impost specified in it.
ii) The nomination charges specified and prescribed
by the State Government through various orders were
none of the four imposts, namely, tax, duty, cess or fees,
specified u/s. 43B, which had to be paid on time. It was
only a contractual payment of lease rental specified by
the State Government being the lessor for which both the
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

lessor and the lessee had agreed at a prior point of time
to fix and pay such prescription of nomination charges.
A mere reference to rule 8C(7) of the Tamil Nadu Minor
Minerals Concession Rule, 1959 did not make it a
statutory levy, in the realm of ‘tax, duty, cess or fees’. The
reasons assigned by the authorities below on an incorrect
interpretation for application of section 43B made to the
levy in question were not sustainable.
iii) Since section 43B did not apply to the payments of
‘nomination charges’ the question of applying the rigour
of payment within the time schedule would not decide
the allowability or otherwise of such payment under the
section, which would then depend upon the method of
accounting followed by the assessee; and if the assessee
had made a provision for the payment in its books
of accounts and had claimed it as accrued liability in
the assessment year in question, it was entitled to the
deduction in the assessment year in question without any
application of section 43B.”
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DIT (Exemption) vs. Tata Institute of Social
Sciences; 413 ITR 305 (Bom)
Date of order: 26th March, 2019
A.Y.s: 2004-05, 2006-07 and 2007-08

Section 10(23C)(iiiab) of ITA, 1961 – Educational
institution – Exemption u/s. 10(23C)(iiiab) – Condition
precedent – Assessee must be wholly or substantially
financed by Government – Meaning of “substantially
financed” – Subsequent amendment to effect that
if grants constitute more than specified percentage
of receipts, assessee will be deemed “substantially
financed” by Government – Can be taken as indicative
of Legislative intent – Assessee receiving grant from
Government in excess of 50% of its total receipts –
Assessee entitled to benefit of exemption for years
even prior to amendment
The assessee was a trust registered u/s. 12A of the
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Income-tax Act, 1961. For the A.Y.s 2004-05, 2006-07
and 2007-08, it sought exemption u/s. 10(23C)(iiiab)
on the ground that it was substantially financed by the
government. It was submitted by the assessee before the
AO that it was an institution solely for educational purposes
and that the grants received from the government were in
excess of 50% of the total expenditure incurred and the
total receipts during the years. The AO denied the benefit
u/s. 10(23C)(iiiab) on the grounds that the assessee was
not substantially financed by the government and that the
grant received was less than 75% of the total expenditure.
He referred to section 14 of the Controller and Auditor
General (Duties, Powers and Conditions of Service) Act,
1971 and applied the measure of 75%.
The Commissioner (Appeals) held that the 1971 Act
was not applicable in the absence of any reference to it
and allowed the assessee’s appeal. The Tribunal found
that the grant from the government was approximately
56% of the total receipts and upheld the order of the
Commissioner (Appeals).
On appeal by the Revenue, the Bombay High Court
upheld the decision of the Tribunal and held as under:
“i) Subsequent legislation might be looked at in order
to see what was the proper interpretation to be put
upon the earlier legislation, where the earlier Act was
obscure or ambiguous or readily capable of more than
one interpretation. The same principle would apply to an
amendment made to an Act to understand the meaning
of an ambiguous provision, even when the amendment
was not held to be retrospective. The Explanation to
section 10(23C)(iiiab) inserted w.e.f. 1st April, 2015 which
provides that where the grant from the government was
in excess of 50% of the assessee’s total receipts, it would
be treated as substantially financed by the government,
could be taken as the exposition of Parliamentary intent
of the unamended section 10(23C)(iiiab). The assessee
was entitled to the benefits of exemption u/s. 10(23C)
(iiiab) for the assessment years prior to the introduction of
the Explanation.
ii) The vagueness attributable to the meaning of the
words ‘substantially financed’ was removed by the addition
of the Explanation to section 10(23C)(iiiab) read with rule
2BBB of the Income-tax Rules, 1962. The Explanation to
section 10(23C)(iiiab) was introduced by the Finance (No.
2) Act, 2014 w.e.f. 1st April, 2015 to clarify the meaning
of the words ‘substantially financed by the government’.
It stated that the grant of the government should be in
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excess of the prescribed receipts in the context of total
receipts (including voluntary donations). Rule 2BBB
provided that the government grant should be 50% of
the total receipts. The assessee admittedly satisfied the
test of ‘substantially financed’ for the A.Y.s. 2006-07 and
2007-08 as the AO had recorded a finding in his order
which was not disputed. If the Explanation was to be
read retrospectively, the orders of the authorities would
be required to measure the satisfaction of the words
‘substantially financed’ in terms of Explanation, i.e., qua
total receipts and not qua total expenditure.”
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Prinipal CIT vs. Kores India Ltd.; 414 ITR 47
(Bom)
Date of order: 24th April, 2019
A.Y.: 2009-10

Section 80-IB(10) of ITA, 1961 – Housing project
– Special deduction u/s. 80-IB(10) – No condition
in section as it stood at relevant time restricting
allotment of more than one unit to members of same
family – Allottees later removing partitions and
combining two flats into one – No breach of condition
that each unit should not be of more than 1,000 sq.
ft. – Assessee entitled to deduction
The assessee was engaged in the business of constructing
residential houses. He constructed residential houses of
less than 1,000 sq. ft. and claimed deduction u/s. 80IB(10) of the Income-tax Act, 1961. The AO rejected the
claim on the ground that the assessee has breached the
condition of 1,000 sq. ft. per flat as several units adjacent
to each other were allotted to members of the same family.
The Tribunal allowed the claim.
On appeal by the Revenue, the Bombay High Court
upheld the decision of the Tribunal and held as under:
“i) At the relevant time when the housing project was
constructed and the residential units were sold, there was
no condition in section 80-IB(10) restricting the allotment
of more than one unit to the members of the same family.
The assessee was therefore free to have allotted more
than one unit to members of the same family.
ii) According to the materials on record, after such units
were sold under different agreements, the allottees had
desired that the partition wall between the two units be
removed. It was the decision of the members to remove
the walls and not a case where the assessee had, from
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the beginning, combined two residential units and allotted
such larger unit to one member.
iii) The order of the Tribunal rejecting the objections
raised by the Department was not erroneous. No question
of law arose.”
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CIT vs. Morgan Stanley Mauritius Co. Ltd.; 41
ITR 332 (Bom)
Date of order: 19th March, 2019

Section 4 of ITA, 1961 – Income – Capital or revenue
– Sale of shares upon open offer letter – Additional
consideration paid in terms of letter of open offer
due to delay in making offer and dispatch of letter of
offer – Additional consideration part of share price
of original transaction not penal interest for delayed
payment – Additional consideration was capital
receipt
An open offer was made by Oracle to the shareholders
of I-flex at the price of Rs. 1,475 per share. The letter
of open offer stated that additional consideration per
share would be paid due to delay in making the open
offer and dispatch of the letter of offer based on the timeline prescribed by the Securities and Exchange Board
of India. The consideration was revised to Rs. 2,084 per
share and the additional consideration for delay was
revised to Rs. 16 per share. In response to the open
offer, the assessee tendered its holding of 13,97,879
shares in I-flex and received Rs. 2,89,77,45,900, which
included additional consideration of Rs. 2.20 crores. The
Department contended that the additional sum received
was a revenue receipt and taxable in the hands of the
assessee.
The Tribunal held that the additional consideration
received was for delayed payment of principal and that
it was part of the original consideration and hence not
taxable.
On appeal by the Revenue, the Bombay High Court
upheld the decision of the Tribunal and held as under:
“i) The additional amount received by the assessee
was part of the offer from the sale of shares made by it.
The reason to have increased the sum per share by the
company Oracle to the shareholders of I-flex might be on
account of delay of issuance of the shares, but it was part
of the sale price of the share. The revised offer which the
company announced for issuance of the shares included
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the additional component of the increased sum per share
and was embedded in the share price. This component
could not be treated as interest on delayed payment on
price of the share.
ii) The additional sum was part of the sale price and
retained the same character as the original price of the
share. The additional receipt of the assessee relatable to
this component was a capital receipt.”
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CIT vs. Melstar Information Technologies Ltd.;
[2019] 106 taxmann.com 142 (Bom)
Date of order: 10th June, 2019

Section 244A(2) of ITA, 1961 – Interest on delayed
refund – Where issue of refund order was not delayed
for any period attributable to assessee, Tribunal was
correct in allowing interest to assessee in terms of
section 244A(1)(a) – Just because the assessee
had raised a belated claim during the course of the
assessment proceedings which resulted in delay
in granting of refund, it couldn’t be said that refund
had been delayed for the reasons attributable to the
assessee and assessee wasn’t entitled to interest for
the entire period from the first date of assessment
year till the order giving effect to the appellate order
was passed
The assessee had not claimed certain expenditure
before the AO but eventually raised such a claim before
the Tribunal upon which the Tribunal remanded the
proceedings to the CIT (A). The additional benefit claimed
by the assessee was granted. This resulted in refund and
the question of payment of interest on such refund u/s.
244A of the Income-tax Act, 1961.
The Tribunal came to the conclusion that the delay could
not be attributed to the assessee and therefore, directed
payment of interest.
On appeal by the Revenue, the Bombay High Court
upheld the decision of the Tribunal and held as under:
“i) As is well known, in case of refunds payable to the
assessee, interest in terms of sub-section (1) of section
244A would be payable. Sub-section (2) of section 244A,
however, provides that if the proceedings resulting in the
refund are delayed for reasons attributable to the assessee
whether wholly or in part, the period of delay so attributable,
would be excluded from the period for which interest is
payable under sub-section (1) of section 244A of the Act.
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ii) The Revenue does not dispute either the assessee's
claim of refund or that ordinarily under sub-section (1) of
section 244A of the Act such refund would carry interest
at statutorily prescribed rate. However, according to the
Revenue, by virtue of sub-section (2) of section 244A of
the Act, since the delay in the proceedings resulting in
the refund was attributable to the assessee, the assessee
would not be entitled to such interest.
iii) Sub-section (2) of section 244A of the Act refers
to the proceedings resulting in the refund which are
delayed for the reasons attributable to the assessee.
There is no allegation or material on record to suggest
that any of the proceedings hit the assessee's appeal
before the Tribunal or remanded the proceedings
before the CIT (A) whether in any manner delayed on
account of the reasons attributable to the assessee. The
Tribunal, was, therefore correct in allowing the interest
to the assessee.”
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CIT vs. Union Bank of India; [2019] 105 taxmann.
com 253 (Bom)
Date of order: 16th April, 2019
A.Y.: 2005-06

Section 115JB of ITA, 1961 – MAT (Banking
Companies – Provisions of section 115JB as it stood
prior to its amendment by virtue of Finance Act,
2012 would not be applicable to a banking company
governed by provisions of Banking Regulation Act,
1949
The assessee bank filed its return for the A.Y. 2005-06
declaring certain taxable income. The AO completed
assessment u/s. 143(3) of the Income-tax Act, 1961. He
also computed the book profits u/s. 115JB for determining
the assessee's tax liability.
The Tribunal held that the provisions of section 115JB
were not applicable to the assessee bank.
On appeal by the Revenue, the Bombay High Court
upheld the decision of the Tribunal and held as under:
“i) The question that calls for consideration is whether
the machinery provision provided under sub-section
(2) of section 115JB is workable when it comes to the
banking companies and such other special companies
governed by the respective Acts. In this context, the
question would also be of the legislative intent to cover
such companies within the sweep of section 115JB of
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the Act. These questions arise because of the language
used in sub-section (2) of section 115JB. As per subsection (2) of section 115JB, every assessee being a
company would for the purposes of the said section
prepare its profit and loss account for the relevant
previous year in accordance with the provisions of Parts
II and III of Schedule VI of the Companies Act, 1956.
It is undisputed that the assessee a banking company
is not required to prepare its accounts in accordance
with the provisions of Parts II and III of Schedule VI of
the Companies Act, 1956. The accounts of the banking
company are prepared as per the provisions contained
in the Banking Regulation Act, 1949. The Department
may still argue that irrespective of such requirements,
for the purposes of the said Act and special
requirements of section 115JB, a banking company is
obliged to prepare its profit and loss account as per the
provisions of the Companies Act, as mandated by subsection (2) of section 115JB of the Act. The assessee's
contention would be that such legislative mandate is
not permissible.
ii) This legal dichotomy emerging from the provisions of
sub-section (2) of section 115JB particularly having regard
to the first proviso contained therein in case of a banking
company, would convince the Court that machinery
provision provided in sub-section (2) of section 115JB of
the Act would be rendered wholly unworkable in such a
situation.
iii) For the completeness of the discussion, one may
note that section 211 of the Companies Act, 1956 pertains
to form of contents of balance sheet and profit and loss
account, sub-section (1) of section 211 provided that every
balance sheet of a company shall give true and fair view
on the state of affairs of the company at the end of the
financial year and would be subject to the provisions of
the said section and be in the form set out in the Forms 1
and 2 of schedule VI. This sub-section contained a proviso
providing that nothing contained in said sub-section would
apply to a banking company or any company engaged in
generation or supply of electricity or to any other class
of company for which a form of balance sheet shall be
specified in or under the Act governing such company.
Thus, Companies Act, 1956 excluded the insurance or
banking companies, companies engaged in generation or
supply of electricity or companies for which balance sheet
was specified in the governing Act, from the purview of
sub-section (1) of section 211 of the Companies Act, 1956
and as a consequence from the purview of section 115JB
of the Act.
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iv) There are certain significant legislative changes
made by the Finance Act, 2012 which must be noted
before concluding this issue. It can be seen that subsection (2) of section 115JB has now been bifurcated into
two parts covered in the clauses (a) and (b). Clause (a)
would cover all companies other than those referred to in
clause (b). Such companies would prepare the statement
of profit and loss in accordance to the provisions of
schedule III of the Companies Act, 2013 (which has now
replaced the old Companies Act, 1956). Clause (b) refers
to a company to which second proviso to sub-section (1)
of section 129 of the Companies Act, 2013 is applicable.
Such companies, for the purpose of section 115JB, would
prepare the statement of profit and loss in accordance
with the provisions of the Act governing the company.
Section 129 of the Companies Act, 2013 pertains to
financial statement. Under sub-section (1) of section 129
it is provided that the financial statement shall give a true
and fair view of the state of affairs of the company, comply
with the accounting standard notified under section 113
and shall be in the form as may be provided for different
classes of companies.
v) Second proviso to sub-section (1) of section
129 refers to any insurance or banking companies
or companies engaged in the generation or supply of
electricity or to any other class of company in which form
of financial statement has been specified in or under the
Act governing such class of company. Combined reading
of this proviso to sub-section (1) of section 129 of the
Act, 2013 and clause (b) of sub-section (2) of section
115JB of the Act would show that in case of insurance or
banking companies or companies engaged in generation
or supply of electricity or class of companies for whom
financial statement has been specified under the Act
governing such company, the requirement of preparing
the statement of accounts in terms of provisions of the
Companies Act is not made. Clause (b) of sub-section
(2) provides that in case of such companies for the
purpose of section 115JB the preparation of statement
of profit and loss account would be in accordance with
the provisions of the Act governing such companies.
This legislative change thus aliens class of companies
who under the governing Acts were required to prepare
profit and loss accounts not in accordance with the
Companies Act, but in accordance with the provisions
contained in such governing Act. The earlier dichotomy
of such companies also, if one accepts the Revenue's
contention, having the obligation of preparing accounts
as per the provisions of the Companies Act has been
removed.
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vi) These amendments in section 115JB are neither
declaratory nor classificatory but make substantive and
significant legislative changes which are admittedly
applied prospectively. The memorandum explaining the
provision of the Finance Bill, 2012 while explaining the
amendments under section 115JB of the Act notes that
in case of certain companies such as insurance, banking
and electricity companies, they are allowed to prepare the
profit and loss account in accordance with the sections
specified in their regulatory Acts. To align the Incometax Act with the Companies Act, 1956 it was decided to
amend section 115JB to provide that the companies which
are not required under section 211 of the Companies
Act to prepare profit and loss account in accordance
with Schedule VI of the Companies Act, profit and loss
account prepared in accordance with the provisions of
their regulatory Act shall be taken as basis for computing
book profit under section 115 JB of the Act.
vii) Further, Explanation (3) below section 115JB(2)
starts with the expression ‘For the removal of doubts’. It
declares that for the purpose of the said section in case of
an assessee-company to which second proviso to section
129 (1) of the Companies Act, 2013 is applicable, would
have an option for the assessment year commencing
on or before 1st April, 2012 to prepare its statement of
profit and loss either in accordance with the provisions of
schedule III to the Companies Act, 2013 or in accordance
with the provisions of the Act governing such company.
This is a somewhat curious provision. In the original
form, sub-section (2) of section 115JB of the Act did not
offer any such option to a banking company, insurance
company or electricity company to prepare its profit and
loss account at its choice either in terms of its governing
Act or as per terms of section 115JB of the Act. Secondly,
by virtue of this explanation if an anomaly which has been
noticed is sought to be removed, it cannot be said that the
Legislature has achieved such purpose. In plain terms,
this is not a case of retrospective legislative amendment.
It is stated to be a clarificatory amendment for removal
of doubts. When the plain language of sub-section (2) of
section 115JB did not permit any ambiguity, one cannot
say that the Legislature by introducing a clarificatory or
declaratory amendment cured a defect without resorting
to retrospective amendment, which in the present case
has admittedly not been done.
viii) In the result, it is held that section 115JB as it stood
prior to its amendment by virtue of Finance Act, 2012
would not be applicable to a banking company. In the
result, Revenue's appeal is dismissed.”
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Chandreshbhai Jayantibhai Patel vs. ITO.; 413
ITR 276 (Guj)
Date of order: 10th December, 2018
A.Y.: 2011-12

Sections 147, 148,159 and 292B of ITA, 1961 –
Reassessment – Valid notice – Notice issued in name
of dead person – Effect of sections 159 and 292B –
Objection to notice by legal representative – Notice
not valid
The petitioner is the son of the late Mr. Jayantibhai Harilal
Patel who passed away on 24th June, 2015. The AO issued
notice u/s. 148 of the Income-tax Act, 1961 dated 28th
March, 2018 in the name of the deceased for reopening
the assessment for the A.Y. 2011-12. In response to the
said notice, the petitioner vide communication dated 27th
April, 2018 objected to the initiation of reassessment
proceedings and informed that his father had passed
away on 24th June, 2015 and urged the AO to drop the
reassessment proceedings. The petitioner maintained the
objections in the subsequent proceedings. By an order
dated 14th August, 2018, the AO rejected the objections
and held that in the absence of knowledge about the death
of the petitioner’s father, it cannot be said that the notice
of reassessment is bad in law and that the reassessment
proceedings may be carried out in the name of the legal
heirs of the late father of the petitioner. Being aggrieved,
the petitioner filed a writ petition before the High Court
and challenged the order.
The Gujarat High Court allowed the writ petition and held
as under:
“i) A notice u/s. 148 is a jurisdictional notice and existence
of a valid notice u/s. 148 is a condition precedent for
exercise of jurisdiction by the Assessing Officer to assess
or reassess u/s. 147.
ii) Clause (b) of sub-section (2) of section 159 of the
Act provides that any proceeding which could have been
taken against the deceased if he had survived may be
taken against the legal representative. Section 292B,
inter alia, provides that no notice issued in pursuance of
any of the provisions of the Act shall be invalid or shall be
deemed to be invalid merely by reason of any mistake,
defect or omission in such notice if such notice, summons
is in substance and effect in conformity with or according
to the intent and purpose of the Act.
iii) A notice issued u/s. 148 of the Act against a dead
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person is invalid, unless the legal representative submits
to the jurisdiction of the Assessing Officer without raising
any objection. Therefore, where the legal representative
does not waive his right to a notice u/s. 148, it cannot be
said that the notice issued against the dead person is in
conformity with or according to the intent and purpose of
the Act which requires issuance of notice to the assessee,
whereupon the Assessing Officer assumes jurisdiction
u/s. 147 of the Act and consequently, the provisions of
section 292B of the Act would not be attracted.
iv) The case fell within the ambit of section 159(2)(b) of
the Act. The notice u/s. 148, which was a jurisdictional
notice, had been issued to a dead person. Upon receipt
of such notice, the legal representative had raised an
objection to the validity of such notice and had not
complied with it. The legal representative not having
waived the requirement of notice u/s. 148 and not having
submitted to the jurisdiction of the Assessing Officer
pursuant to the notice, the provisions of section 292B of
the Act would not be attracted and hence, the notice u/s.
148 of the Act had to be treated as invalid.”
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Principal CIT vs. Vodafone Mobile Services Ltd.;
414 ITR 276 (Del)
Date of order: 3rd December, 2018
A.Y.: 2008-09

Section 80-IA(2A) of ITA, 1961 – Telecommunication
services – Deduction u/s. 80-IA(2A) – Scope – Payment
by third parties for availing of telecommunication
services of assessee – Late fees and reimbursement
of cheque dishonour charges received from such
third parties – Income eligible for deduction u/s.
80-IA(2A)
The assessee was engaged in the business of providing
telecommunication services. For the A.Y. 2008-09, the
AO denied the benefit of section 80-IA(2A) of the Incometax Act, 1961 on the profits and gains earned by the
assessee from sharing of infrastructure facilities in the
form of cell-sites and fibre cable with other companies or
undertakings engaged in “telecommunication services”.
This, he held, would amount to leasing of the assets to
third parties and income from the leasing would not be
income derived from “telecommunication services”. The
assessee had also paid bank charges as cheques issued
by some of the customers had been dishonoured. These
charges were also levied to the customers but the entire
amount could not be recovered. The AO held that late
payment charges or cheque dishonour charges were
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in the nature of penalty and not income derived from
telecommunication business and hence not eligible for
deduction u/s. 80-IA(2A).
The Commissioner (Appeals) and the Tribunal allowed
the claims.
On appeal by the Revenue, the Delhi High Court upheld
the decision of the Tribunal and held as under:
“i) The finding of the Assessing Officer that income
from sharing fibre cables and cell-sites was income
by way of leasing and hence not includible in revenue
earned for computing profits from ‘telecommunication

PART B

service’ was far-fetched and misconceived. The assets,
i.e., cell-sites and fibre cables, were not transferred.
Third parties wanting to avail of the spare capacity were
only allowed usage of the facilities for consideration.
Payments so made by the third parties were to avail
of and use the telecommunication infrastructure. They
would qualify as payments received for availing of
‘telecommunication services’. The income from sharing
of fibre cables and cell-sites qualified for deduction u/s.
80-IA(2A).
ii) The Tribunal was also justified in upholding the
reasoning and order of the Commissioner (Appeals) on
cheque dishonour and late payment charges.”

IUNREPORTED DECISIONS
AJAY R. SINGH

Advocate

Pr. CIT-23 vs. Jaya Uday Tuljapurkar [Income
tax appeal No. 53 of 2017; dated 22nd April, 2019
(Bombay High Court)]

indexation and also claimed exemption of the sum of Rs.
2.89 crores while computing his capital gain tax liability in
terms of section 54 of the Act.

[ACIT vs. Jaya Uday Tuljapurkar; dated 28th September,
2015; Mum. ITAT]

The assessing officer (AO) rejected his claim on the
ground that the assessee had not transferred the building
and the land appurtenant thereto. In the opinion of the AO,
since this was a pre-condition for application of section 54
of the Act, the assessee was not entitled to the benefit of
exemption as per the said provision.

10

Section 54F – Capital gains – Investment in residential
house – Flat was owned by a co-operative housing
society on a piece of land which was granted under a
long-term lease – Eligible for deduction
The assessee, an individual, was a joint owner of a
residential property in the nature of a flat. He had received
the said property under a Will dated 15th October, 2006
made by his father. The flat complex was owned by a
co-operative housing society on a piece of land which
was granted under a long-term lease. The father of the
assessee was a member of the said society and owned
the flat. After his death, the assessee received half a
share, the other half going to his mother. These coowners sold the flat under a registered deed dated 18th
July, 2008 for a sale consideration of Rs. 23 crores. The
assessee, after the sale of the flat, invested a part of the
sale consideration of Rs. 2.89 crores in the purchase of
a new residential unit. In his return of income filed for the
A.Y. 2009-2010, he had shown the sale consideration of
Rs. 11.50 crores which was his share of the sale proceeds
by way of capital gain. He claimed the benefit of cost
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On appeal to the CIT(A) it was held that the fact that
the residential building in which the flat was situated
was constructed on a leased land, would not change
the nature of transaction. He accepted the assessee's
contention that as per the provisions of the Maharashtra
Ownership Flats (Regulation of the Promotion of
Construction, Sale, Management and Transfer) Act,
1963, the assessee would be the owner of the flat in law.
The Commissioner (A) also held that for applicability of
section 54, the assessee had to sell a capital asset in
the nature of building or land appurtenant thereto. The
word 'or' cannot be read as 'and' in the context of the
said provision.
The Revenue carried the matter in appeal before the
Tribunal. The Tribunal dismissed the Revenue's appeal,
upon which the appeal was filed before the Hon’ble
High Court.
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The Revenue submitted that for availing benefit of section
54 of the Act, the assessee has to sell a capital asset in
the nature of building and land appurtenant thereto. In the
present case, the complex was situated on land which
itself was granted on lease. The co-operative housing
society was not the owner of the land. Therefore, what the
assessee had transferred under a registered sale deed
was a mere building and not the land appurtenant thereto.
In support of his contention that in the context of section
54 of the Act the word 'or' should be read as 'and', the
Revenue relied on the commentaries of certain renowned
authorities on income-tax law.
The Court held that the facts noted above were not in
dispute. The father of the assessee was allotted a flat in
a residential complex in a co-operative housing society.
The complex was constructed on land which was not
owned by the society but was being enjoyed on longterm lease. According to the Revenue, the sale of a flat
in such a society and investing any sale proceeds for
acquisition of a new residential unit would not satisfy the
requirements of section 54 of the Act. Firstly, there is no
such prescription u/s. 54(1) of the Act. Secondly, such
a rigid interpretation would disallow every claim in case
of transfer of a residential unit in a co-operative housing
society.
The very concept of such a society is that the society is
the owner of the land and continues to be so irrespective
of the coming and going of members. A member of such
a society has a possessory right over the plot of land
which is allotted to him. In case of a constructed building
of a co-operative housing society, the member owns
the constructed property and along with other members
enjoys the possessory rights over the land on which the
building is situated. In either case, a member of the society,
even when he sells his house, never transfers the title in
land to the purchaser. The present case is no different.
Merely because the housing complex in the present case
is situated on a piece of land which is occupied by the cooperative housing society under a long-term lease, would
make no difference. In the result, the Department appeal
was dismissed.
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Pioneer Foods & Agro Industries vs. ITO-18(3)
(4) [ITA No. 142 of 2017; dated 22nd April, 2019
(Bombay High Court)]

[Pioneer Foods & Agro Industries vs. ITO-18(3)(4);
dated 20th July, 2016; A.Y.: 2009-10; ITA No. 6088 &
6089/Mum/2013, Mum. ITAT]
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Section 80-IB(11A) – Profits derived from the business
of the industrial undertaking – Subsidies – Eligible for
deduction u/s. 80-IB – Liberty India 317 ITR 218 (SC)
is distinguishable on facts
The assessee is a partnership firm engaged in the
business of manufacturing and exporting honey. The
assessee had filed return of income for the A.Y. 200910. In relation to the export of the said product, the
assessee had claimed deduction u/s. 80IB(11A) of the
Act in relation to benefit received by the assessee for the
export under the Vishesh Krishi and Gram Udyog Yojana
("VKGUY" for short).
The AO having disallowed the claim, the issue eventually
reached the Tribunal. The Tribunal, by the impugned
judgement, upheld the addition. On appeal before the High
Court, the assessee had confined its grievance in relation
to the benefits received under the VKGUY scheme.
The assessee submitted that the Supreme Court in the
case of CIT vs. Meghalaya Steels Ltd. [2016] 383 ITR
217 (SC) had an occasion to examine a case where the
assessee was engaged in the business of manufacture of
steel and ferro silicon and had claimed similar subsidies.
The assessee had claimed deduction u/s. 80IB(4) of the
Act in relation to such subsidies. The AO had disallowed
the claim. The issue reached the Supreme Court.
The Supreme Court noted the speech of the Finance
Minister while presenting the budget for the assessment
year 1999-2000 in relation to the Government of
India’s Industrial Development Policy for the NorthEastern region. It also noted the distinction between
the expressions “attributable to” and “derived from” as
discussed in various earlier judgements. The Supreme
Court distinguished the judgement in the case of Liberty
India (supra), observing that in the said case the Court
was concerned with the export incentive which is far
remote from the activity of export. The profit, therefore,
cannot be said to have been derived from such activity. In
the opinion of the Court, the case on hand was one where
the transport and interest subsidy had a direct nexus with
the manufacturing activity inasmuch as these subsidies
go to reduce the cost of production.
In the present case, the Court observed that the objective
of the VKGUY scheme was to promote the export of
agricultural produce and their value-added products,
minor forest produce and their value-added variants,
gram udyog products, forest-based products and other
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produces as may be notified. In relation to the exports
of such products, benefits in the form of incentives
would be granted at the prescribed rate. The objective
behind granting such benefits was to compensate the
high transport cost and to offset other disadvantages.
In order to make the export of such products viable, the
Government of India decided to grant certain incentives
under the said scheme. Clearly, thus, the case was
covered by the decision of the Supreme Court in the
case of Meghalaya Steels Ltd. (supra). This was not a
case akin to export incentives such as DEPB which the
Supreme Court in the case of Liberty India (supra) held
was a benefit far remote from the assessee’s business of
export. In the result, the assessee’s appeal was allowed.

12

Pr. CIT-6 vs. Krome Planet Interiors Pvt. Ltd.
[Income-tax appeal No. 282 of 2017; dated 15th
April, 2019 (Bombay High Court)]

[Krome Planet Interiors Pvt. Ltd. vs. ACIT; A.Y.: 200809; Mum. ITAT]
Section 28 (i) – Business income vs. income from
house property – Income received from leasing out of
shops and other commercial establishments – Also
received common amenities charges, maintenance
charges, advertisement charges – Held to be
assessable as business income

facilities to be provided by the assessee. The charges for
the facilities and utilisation were included in the license
fees charge for leasing the shop space. The additional
charges towards the costs of electricity consumed would
be payable by the licensees. The period of license was
60 months. The Tribunal also noted that no space in the
shopping mall was given on rent simplicitor. The Tribunal,
therefore, held that the object of the assessee to exploit
the building as a business is established. The assessee
had also taken a loan facility from a bank for the shopping
mall project.
Being aggrieved with the ITAT order, the Revenue filed
an appeal to the High Court. The Court held that the
assessee had obtained a loan from a bank for its mall
complex project; that the assessee had entered into leave
and license agreements with individuals for letting out
commercial space; a majority of the licenses were for 60
months; in addition to providing such commercial space
on lease, the assessee also provided a range of common
amenities, a list of which is reproduced earlier. These
facilities included installation of elevators, installation of
a fire hydrant & sprinkler system, installation of central
garbage collection and disposal system, installation of
common dining arrangement for occupants and the staff,
common water purifier and dispensing system, lighting
arrangement for common areas, etc.

However, the assessing officer (AO) held that the income
was from house property and not business income.

Thus, in plain terms, the assessee did not simply rent out a
commercial space without any additional responsibilities.
He executed leave and license agreements and also
provided a range of common facilities and amenities
upon which the occupiers could run their business from
the leased out premises. The charges for such amenities
were also broken down in two parts. Charges for several
common amenities were included in the rentals. Only on
a consumption-based amenity, such as electricity, would
the occupant be charged separately. All factors thus
clearly indicate that the assessee desired to enter into a
business of renting out commercial space to interested
individuals and business houses.

The issue eventually reached the Tribunal. The Tribunal,
by the impugned judgement held that the income was
business income. It noted that the assessee had entered
into a leave and license agreement with the licensee
which shows that the building was constructed for the
purpose of a shopping mall with the approval of the Pune
Municipal Corporation. The assessee was providing
various facilities and amenities apart from giving shopping
space on lease. The agreement contained the list of

The Revenue, however, strongly relied on the decision
of the Supreme Court in the case of Raj Dadarkar &
Associates vs. Assistant Commissioner of Incometax, reported in (2017) 81 taxmann.com 193. It was,
however, a case in which on facts the Supreme Court
held that the assessee was not engaged in systematic
activity of providing service to occupiers of the shops so
as to constitute the receipt as business income. In the
result, the Revenue appeal was dismissed.

The assessee is a private limited company engaged in
the business of leasing out shop space in shopping malls.
The assessee had filed his return for the A.Y. 2008-2009
declaring the income received from such activity of leasing
out of shops and other commercial establishments to
various persons as business income. In addition to rental
income, the assessee had also received certain charges
from the licensees such as common amenities charges,
maintenance charges and advertisement charges.

BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

63

448 (2019) 51-A BCAJ

64

BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

449 (2019) 51-A BCAJ

GLIMPSES OF SUPREME COURT RULINGS
KISHOR KARIA

Chartered Accountant
ATUL JASANI

Advocate

Pr. Commissioner of Income Tax vs. Aarham
Softronics (2019) 412 ITR 623 (SC)

which they were entitled to exemption would not exceed
ten years as per the mandate of sub-section (6).

Industrial undertaking – Deduction u/s. 80-IC –
Eligible to claim deduction of 100% of the profits for
first five years and thereafter at 25% of profits for
next five years – Carries out substantial expansion
within ten-year period – Further entitled to deduction
of 100% of profits from the year of expansion – Total
period of deduction, however, not to exceed ten
years – Classic Binding Industries’ case (407 ITR
429) not a good law

In this backdrop, the question that arose before the
Supreme Court was as to whether the assessees could
again start claiming 100% exemption for the next five
years from profits and gains after availing the same for
the first five years on the ground that they had carried
out substantial expansion.

9

To understand the question of law that arose before the
Supreme Court in clear terms, the Court noted that subsection (2) of section 80-IC applies to an undertaking
or enterprise which has, inter alia, begun or begins to
manufacture or produce any article or thing by setting
up a new factory in the area specified therein, which
includes the State of Himachal Pradesh. Sub-section
(3) of section 80-IC is in two parts: in certain cases,
exemption from income is provided at the rate of 100%
of such profits and gains earned from the aforesaid
undertaking or enterprise for ten assessment years
commencing with the initial assessment year. The other
clause relates to another category of undertakings or
enterprises (to which the cases before it belong) where
the exemption is at the rate of 100% of profits and gains
for five assessment years commencing with the initial
assessment year and, thereafter, 25% of profits and
gains. The total exemption, thus, is for a period of ten
years, namely, @100% for the first five years and @
25% for the remaining five years.
In the cases before the Supreme Court, all the assessees
started claiming exemption @ 100% on profits and gains
and availed it for a period of five years. During this period,
these assessees carried out ‘substantial expansion’
and claimed on that basis that they should be allowed
exemption from profits and gains for another five years
@ 100% instead of 25% from the 6th to the 10th year as
well. They, however, admitted that the total period during
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

The High Court had answered the question in the
affirmative and for this reason it was the Department
that had moved the Supreme Court challenging the said
decision by filing appeals.
These appeals were heard and decided by a Division
Bench of the Supreme Court by its judgement dated 20th
August, 2018 (407 ITR 429). The judgement of the High
Court was reversed on the aforesaid issue.
But it so happened that in some of the appeals the
respondent assessees were not served with the notice
and hence remained unrepresented. Since the appeals
in respect of these assessees were decided in their
absence, they filed miscellaneous applications for recall
of the order, with a prayer to decide the appeals afresh
after giving them a hearing. In view of this, by a separate
order their applications were allowed and their appeals
restored. Even the Revenue had filed a few SLPs against
the common judgement of the High Court as these SLPs
were not filed earlier when a batch of appeals was
decided on 20th August, 2018 by the Supreme Court. The
Supreme Court, therefore, heard the appeals arising out
of these SLPs along with the other appeals in which the
earlier judgement rendered had been recalled.
In the judgement dated 20th August, 2018 the Court
took the view that once 'initial assessment year' starts
on fulfilling the conditions laid down in sub-section
(2) of section 80-IC, there cannot be another 'initial
assessment year' for the purposes of section 80-IC within
the aforesaid period of ten years. While doing so, the
65
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Court referred to section 80-IB(14)(c) of the Act, on the
basis of which an opinion was formed that there cannot
be another 'initial assessment year' for the purposes of
section 80-IC within the aforesaid period of ten years.
According to the Supreme Court, this was the apparent
error which was committed. Section 80-IB(14) starts
with the words 'for the purpose of this section'. Thus,
'initial assessment year' defined therein was relatable
only to the deductions that were provided under the
provisions of section 80-IB, namely, in respect of profits
and gains from certain industrial undertakings other than
infrastructure development undertakings.
Further, clause (v) of sub-section (8) of section 80-IC
provides the definition of 'initial assessment year' for
the purpose of section 80-IC, which was not noticed
by the Court while pronouncing the judgement in the
Commissioner of Income Tax vs. M/s Classic Binding
Industries case. According to the Supreme Court, a
mistake had occurred in the Classic Binding judgement.
As per this definition, there could be an 'initial assessment
year', relevant to the previous year, in any of the
following contingencies: (i) The previous year in which
the undertaking or the enterprise begins to manufacture
or produce articles or things; or (ii) Commences
operation; or (iii) Completes substantial expansion. The
first two events are relatable to new units whereas the
third incident would occur in respect of existing units.
The benefit of section 80-IC is, thus, admissible not only
when an undertaking or enterprise sets up a new unit
and starts manufacturing or producing articles or things.
The advantage of these provisions also accrues to those
existing units, if they carry out ‘substantial expansion’ of
their units by investing required capital in the assessment
year relevant to the previous year. ‘Substantial expansion’
is defined in clause (ix) of sub-section (8) of section 80IC. As per the aforesaid definition, an existing unit would
be treated as having carried out substantial expansion
when there is an increase in the investment in the plant
and machinery by at least 50% of the book value of the
plant and machinery (before taking depreciation in any
year).
The Supreme Court noted that the assessees had
initially set up new industry in the state of Himachal
Pradesh of the nature specified u/s. 80-IC of the Act. As
a result, they became entitled to avail the concession
provided in the said provision. After five years and
before the expiry of ten years, the assessees had carried
out substantial expansion of their units in terms of the
66

aforesaid definition. Considering the definition of 'initial
assessment year', the Court was inclined to accept
that there could be another 'initial assessment year'
on the fulfilment of the condition mentioned in the said
definition, namely, completion of substantial expansion
of the existing unit.
According to the Supreme Court, therefore, the
moment substantial expansion takes place, another
'initial assessment year' gets triggered. This new event
entitles that unit to start getting deduction @ 100%
of the profits and gains. However, at the same time,
a new period of ten years does not start. This is so
because the total period for which deduction could be
allowed has been capped at ten years, inasmuch as
sub-section (6) in no uncertain terms stipulates that
deduction shall be not allowed for a period exceeding
ten assessment years.
The Supreme Court, having examined the scheme in
the aforesaid manner, came to the conclusion that the
definition of 'initial assessment year' contained in clause
(v) of sub-section (8) of section 80-IC could lead to a
situation where there could be more than one ‘initial
assessment year’ within the said period of ten years.

10

Pr. Commissioner of Income Tax vs. Nokia India
Pvt. Ltd. (2019) 413 ITR 146 (SC)

Appeal to the High Court – Substantial question
of law – Reassessment – High Court dismissing
the appeal holding that assessment could not be
reopened on a mere change of opinion based on
explanation given by an Assessing Officer to an
audit objection in a return processed u/s. 143(1) –
High Court could not have dismissed the appeal in
limine – Question of law arose
The respondent-assessee filed its return of income for
the assessment year 1999-2000 declaring the taxable
income as ‘nil’ after setting off of business income of Rs.
12,97,86,402 against unabsorbed business losses and
depreciation. Since book profits were nil, the assessee’s
case was that no tax was payable u/s. 115JA of the Act.
The assessee filed a revised return reporting a business
income of Rs. 12,97,44,989 but still showing ‘nil’ taxable
income after claiming set-off of unabsorbed business
losses. There was no scrutiny of the return and intimation
u/s. 143(1) of the Act was issued to the assessee.
Subsequently, a notice dated 20th September, 2004
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u/s. 148 of the Act was issued seeking to reopen the
assessment. This notice was dropped on 6th / 13th
February, 2006 after the assessee raised objections.
On 13th February, 2006 a second notice u/s. 148 of the
Act was issued. The reasons provided to the assessee
on 30th August, 2006 for the reopening were that after
examination of the records for the assessment year
1999-2000, it was revealed that during the year the
assessee made various provisions in the return of income
for gratuity, doubtful debts, warranty, obsolescence
which were in the nature of ‘unascertained liabilities’ and
were not added to the book profit. This had resulted in
underassessment of income for the assessment year in
question.
The assessee filed its objections which were rejected by
the Assessing Officer (AO) by order dated 8th November,
2006. Subsequently, by an order dated 30th November,
2006 the AO disallowed 20% of foreign travel expenses
to the extent of Rs. 1,71,95,149, provision for warranty to
the extent of Rs. 1,77,45,202, FOC marketing expenses
(after depreciation) to the extent of Rs. 18,41,099, as
well as disallowed 25% of provision for obsolescence
of inventory to the extent of Rs. 12,13,037 and made
addition to closing stock of Rs. 29,60,347.
By his order dated 22nd February, 2010 the Commissioner
of Income-tax (Appeals) rejected the assessee’s
arguments u/s. 148 but deleted the disallowance of 20%
of foreign travel expenses and provision for warranty,
but sustained the other issues. Aggrieved by the said
order, both the Revenue and the assessee filed appeals
before the Income-tax Appellate Tribunal (ITAT).
By a common order dated 3rd June, 2016 the ITAT
allowed the assessee’s appeal after examining the audit
objection raised qua the assessment order of the AO
and the AO’s response thereto.
The Revenue filed an appeal to the High Court only
against the allowing of the assessee’s appeal by the
ITAT. It was urged by the Revenue that since the return
filed was processed u/s. 143(1) of the Act and intimation
sent, there was no occasion for the AO to have formed
an opinion in the first place. Consequently, there was
no change of opinion when he decided to reopen the
assessment. The Revenue further submitted that the
AO’s reply to the audit objection did not constitute the
formation of an opinion either.
The High Court examined the letter dated 24th
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

September, 2003 written by the AO in response to the
audit objection and held that not only did he examine the
records but came to the conclusion that ‘there was prima
facie no evidence that the liabilities were not ascertained
liabilities’. The ITAT was therefore right in holding that
the reopening was based merely on a change of opinion.
According to the High Court, no question of law arose.
The Revenue being aggrieved by the order of the High
Court dismissing their appeal in limine, filed the appeal
by way of special leave in the Supreme Court.
According to the Supreme Court, the following substantial
questions of law did arise in this appeal filed by the
Revenue (the appellant herein) u/s. 260-A of the Act
in the High Court against the order passed by the ITAT
and the same should have been framed by the High
Court for deciding the appeal on merits in accordance
with law:
“1. Whether the ITAT was justified in holding that the
notice issued by the AO u/s. 148 was bad in law when
admittedly the impugned notice was issued in the case
where the assessment was made u/s. 143(1) of the Act
but not u/s. 143(3) of the Act.
2. Whether the ITAT was justified in holding that the
notice issued u/s. 148 of the Act was bad because it was
based on mere change of opinion by overlooking the fact
that there was no foundation to form any such opinion.
3. When admittedly the notice in question satisfied
the requirements of section 148 of the Act as it stood,
namely, that first, it contained the facts constituting
the ‘reasons to believe’, and second, it furnished the
necessary details for assessing the escaped income
of the assessee, whether the ITAT was still justified in
declaring the notice as being bad in law without taking
into consideration any of these admitted facts.
4. In case, if the notice is held proper and legal, whether
the finding recorded by the ITAT on the merits of the
case on each item, which is subject matter of the notice,
is legally sustainable?”
According to the Supreme Court, the aforementioned
four questions framed needed to be answered by the
High Court on their respective merits while deciding the
appeal filed by the Revenue (the Appellant) u/s. 260-A
of the Act.
The Supreme Court remanded the case to the High
Court for answering the aforementioned questions on
merits in accordance with the law.
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The Commissioner of Income Tax, New Delhi vs.
Ram Kishan Dass (2019) 413 ITR 337 (SC)

Special Audit – Power of the assessing officer to
extend the time for submission of audit report –
The provisions of section 142(2C), as they stood
prior to the amendment which was enacted with
effect from 1st April, 2008 by the Finance Act, 2008
did not preclude the exercise of jurisdiction and
authority by the assessing officer to extend time for
the submission of the audit report directed under
sub-section (2A), without an application by the
Assessee – The amendment was intended to remove
an ambiguity and was clarificatory in nature
The Supreme Court noted that in the batch of cases
before it, the submission of the assessees was that the
assessing officer (AO) had no jurisdiction or authority
u/s. 142(2C), as it stood prior to 1st April, 2008, to extend
time for the submission of the audit report of the auditor
appointed under the provisions of sub-section (2A).
The AO, at the relevant time, was authorised to extend
time (not exceeding 180 days) from the date on which
a direction under sub-section (2A) was received by the
assessee, only on an application made by the assessee
and for any good and sufficient reason. If the assessee
made no application, the AO would have no jurisdiction
to extend time.
The Revenue’s contention was that even before 1st
April, 2008 the jurisdiction of the AO to extend time for
the submission of the audit report was not confined to a
situation in which the assessee had made an application
for extension. Consequently, the incorporation of a
provision for a suo motu exercise of power by the AO,
with effect from 1st April, 2008 by the Finance Act, 2008
was only intended to remove an ambiguity and was
clarificatory in nature.
The Tribunal had come to the conclusion that prior
to the insertion of the expression suo motu with effect
from 1st April, 2008 in section 142(2C), the AO had no
jurisdiction to extend time for the submission of the
report of an auditor appointed under sub-section (2A) of
his own accord. As a consequence, it was held that the
assessment which was made u/s. 153A, in respect of the
assessment years in question, was barred by limitation.
A Division Bench of the Delhi High Court had dismissed
the batch of appeals filed by the Revenue against the
aforesaid order of the Income-tax Appellate Tribunal.
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According to the Supreme Court, there were two ways
of looking at the situation. Firstly, the proviso to subsection (2C) creates a remedy for an assessee to apply
for extension where, for a good and sufficient reason,
the audit report could not be submitted. Otherwise, the
assessee may face a penalty u/s. 271 apart from being
subjected to a best judgement assessment u/s. 144. By
extending time at the behest of the assessee, the AO
allows the original order calling for an audit report to be
duly implemented. The creation of a remedy under the
proviso in favour of the assessee cannot be construed
to detract from the authority which vests in the AO, who
has specified the time limit for the submission of an audit
report in the first instance, to extend time without an
application by the assessee.
To hold otherwise, and to construe the proviso to subsection (2C) as foreclosing the authority of the AO to
extend time without a request by the assessee, would
lead to an absurd consequence. The assessee would
then be in control of whether or not to seek an extension
of time where the audit report has not been finalised.
Even if the auditor, for genuine reasons (not bearing
on the default of the assessee), was unable to comply
with the time schedule, having regard to the nature or
complexity of the accounts, the assessee would then
have a sole and unrestricted power to determine whether
an extension should be sought.
Not seeking an extension would in effect defeat the
underlying purpose and object of directing the assessee
to obtain a report of an auditor under sub-section
(2A). The legislature could not have intended this
consequence. An interpretation which would defeat the
purpose underlying sub-section (2A) must be avoided.
The AO who has fixed the time in the first instance must
necessarily, as an incident of the authority to fix time,
be entitled to extend time without an application by the
assessee. While extending time, the AO will be subject
to the overall ceiling of time fixed under the proviso to
sub-section 2C.
Secondly, the alternate construction of the proviso is
that the expression ‘and for any good and sufficient
reason’ should be read to mean ‘or for any good and
sufficient reason’. As a matter of statutory interpretation,
it is well settled that the expression ‘and’ can, in a given
context, be read as ‘or’. The contention of the assessees
opposing this construction by urging that in the context
of sub-section (2A), it has been held by the Supreme
Court in Sahara India (Firm), Lucknow vs. CIT (300
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ITR 403) that the word ‘and’ is used in the conjunctive
sense would not necessarily furnish an index to how the
expression ‘and’ in the proviso to sub-section (2C) should
be construed. The interpretation of the expression must
be based on the context in which it is used. In the proviso
to sub-section (2C), the expression ‘and’ is used in
connection with the grant of an extension of time and not
in the context of the formation of an opinion for ordering
a special audit. The power was of a procedural nature.
As to the contention of the assessees that the
amendment to the proviso to sub-section (2C) by the
Finance Act would indicate that the amendment was
intended to be prospective with effect from 1st April, 2008
and, that prior to this date, the AO had no jurisdiction to
grant an extension of time, save on the application by
the assessee, the Supreme Court held that the reason
for the introduction of the amendment arose because
of the element of ambiguity inherent in the erstwhile
position as it stood before 1st April, 2008. The ambiguity
was precisely on the question as to whether the AO was
precluded from granting an extension of time of his own
accord merely because the assessee was permitted
to apply for an extension. Since the purpose of the
amendment was to remove this ambiguity, the Supreme
Court was of the view that by the Finance Act, Parliament
essentially clarified the position as it existed prior to the
amendment.
According to the Supreme Court, there was no substance
in the submission urged on behalf of the assessees that
to adopt an interpretation which we have placed on the

provisions of section 142(2C) would enable the AO to
extend the period of limitation for making an assessment
u/s. 153B. Explanation (iii) to section 153B (1), as it
stood at the material time, provided for the exclusion of
the period commencing from the date on which the AO
had directed the assessee to get his accounts audited
under sub-section (2A) of section 142 and ending on the
day on which the assessee is required to furnish a report
under that sub-section. The day on which the assessee is
required to furnish a report of the audit under sub-section
(2A) marks the culmination of the period of exclusion for
the purpose of limitation.
Where the AO had extended the time, the period,
commencing from the date on which the audit was
ordered and ending with the date on which the assessee
is required to furnish a report, would be excluded
in computing the period of limitation for framing the
assessment u/s. 153B. The principle governing the
exclusion of time remains the same. The date on which
the exclusion culminates is the date which the AO fixes
originally, or on extension for submission of the report.
The Supreme Court concluded that the provisions of
section 142(2C) of the Income-tax Act, 1961 as they
stood prior to the amendment which was enacted with
effect from 1st April, 2008 by the Finance Act, 2008 did not
preclude the exercise of jurisdiction and authority by the
AO to extend time for the submission of the audit report
directed under sub-section (2A), without an application by
the assessee. The amendment was intended to remove
an ambiguity and was clarificatory in nature.
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CO-OWNERSHIP AND EXEMPTION
UNDER SECTION 54F
ISSUE FOR CONSIDERATION
An assessee, whether an individual or an HUF, is
exempted from payment of income tax on capital gains
arising from the transfer of any long-term capital asset,
not being a residential house, u/s. 54F of the Incometax Act on the purchase or construction of a residential
house within the specified period. This exemption
from tax is subject to fulfilment of the other conditions
specified in section 54F. One of the important conditions
required to be satisfied in order to be eligible for claiming
exemption u/s. 54F is about the ownership of another
residential house, other than the one in respect of which
the assessee intends to claim the exemption, as on the
date of transfer of the asset.
This limitation on ownership of another house is placed
in the Proviso to section 54F(1). Till the assessment year
2000-01, the condition was that the assessee should
not own any other residential house on the date of
transfer other than the new house in respect of which the
assessee intends to claim the exemption. Thereafter, the
rigours of the Proviso to section 54F(1) were relaxed by
amending the same by the Finance Act, 2000 w.e.f. 1st
April, 2001 so as to provide that the assessee owning one
residential house as on the date of transfer of the original
asset, other than the new house, is also eligible to claim
the exemption u/s. 54F. This condition prescribed by item
(i) of clause (a) of the Proviso to section 54F(1) reads
as under: “Provided that nothing contained in this subsection shall apply where – (a) the assessee - (i) owns
more than one residential house, other than the new
asset, on the date of transfer of the original asset; or...”

besides owning one house on the date of the transfer.
The question that has arisen is whether the residential
house which is not owned by the assessee exclusively
but is co-owned jointly with some other person should
also be considered while ascertaining the number of
houses owned by the assessee as on the date of transfer
of the original asset. The issue involves the interpretation
of the terms ‘owns’ and ‘more than one residential house’
as used in the provision concerned.
The Madras High Court has allowed the exemption by
holding that the co-ownership of a house as on the date of
transfer of the original capital asset was not an impediment
in the claim of exemption, while the Karnataka High Court
has denied the benefit of exemption by considering the
house jointly owned by the assessee with others as the
house owned by the assessee which disqualified the
assessee from claiming the exemption.
The conflict was first examined by BCAJ in March, 2014
when the controversy was fuelled by the two conflicting
decisions of the appellate Tribunal. In the case of Rasiklal
N. Satra, 98 ITD 335, the Mumbai bench of the Tribunal
had taken a stand that the co-ownership of a house at the
time of transfer does not amount to ownership of a house
and is not an impediment for the claim of exemption u/s.
54F; on the other hand, the Hyderabad bench of the
Tribunal had denied the benefit of section 54F in the
Apsara Bhavana Sai case, 40 taxmann.com 528 where
the assesses have been found to be holding a share in
the ownership of the house as on the date of transfer of
the asset. This difference of view continues at the high
court level and therefore requires a fresh look.

Therefore, ownership of more than one residential house,
on the date of transfer, is fatal to the claim of exemption
u/s. 54F.

THE DR. P. K. VASANTHI RANGARAJAN
CASE

In respect of this condition, the controversy has arisen
in cases where the assessee is a co-owner of a house

The issue first came up for consideration of the Madras
High Court in the case of Dr. P.K. Vasanthi Rangarajan
vs. CIT [2012] 209 Taxman 628 (Madras). In this case,
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the long-term capital gains arising from the execution of
a joint development agreement was offered to tax in the
return of income for the assessment year (AY) 2001-02
and the corresponding exemption was claimed u/s. 54F on
reinvestment of such gains in purchasing the residential
premises. However, considering the fact that possession
of the property was handed over in the previous year
relevant to AY 2000-01, the assessee finally conceded the
view of the assessing officer that the gains were taxable
in AY 2000-01. So, the exemption provisions contained in
section 54F, as it then stood prior to the amendment by
the Finance Act, 2000, effective from 1st April, 2001, were
applicable to the case.
So far as the exemption u/s. 54F was concerned, the
AO observed that the assessee owned 50% share in the
property situated at 828 and 828A, Poonamallee High
Road which consisted of a clinic on the ground floor and
a residential portion on the first floor. The balance 50%
share was owned by the husband of the assessee. In
view of the fact that the assessee owned a residential
house as on the date of transfer of the rights by virtue of
the development agreement, the exemption u/s. 54F was
denied by the AO as the conditions prescribed therein in
his opinion were not satisfied. The CIT (A) confirmed the
rejection of the claim by the AO.
On appeal by the assessee, the Tribunal rejected the
assessee's claim u/s. 54F on the ground that the assessee
was the owner of 50% share in the residential property on
the date of transfer and as a result was disentitled to the
benefit of section 54F inasmuch as she was found to be
the owner of the premises other than the new house on the
date of transfer. It was held that even though the property
was not owned fully, yet, as the assessee was having 50%
share in the residential property, the conditions envisaged
u/s. 54F were not fully satisfied, hence the assessee was
not entitled to exemption u/s. 54F.
It was innovatively claimed before the High Court on
behalf of the assessee that the assessee’s share in the
property was to be taken as representing the clinic portion
alone and that the residential portion being in the name
of her husband, the proviso denying the exemption u/s.
54F had no application to the assessee's case. However,
this contention was found to be contrary to the facts of
the case by the High Court. The assessee as well as her
husband had offered 50% share each in the income of
the clinic in the income-tax assessment and had claimed
depreciation thereon. Besides, 50% share in the said
property in the wealth tax proceedings was offered by the
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assessee and her husband.
It was further argued that for grant of exemption u/s. 54F,
the limitation applied only where the premises in question
were a residential house, was owned in the status as an
individual or an HUF as on the date of the transfer; that
holding the house jointly could not be held to be owned
in the status of individual or HUF. As against this, the
Revenue contended that the co-ownership of another
house as on the date of transfer, even in part, would
disentitle the assessee of the benefit of section 54F and
the proviso would be applicable to her case.
Given the fact that the assessee had not exclusively
owned the house, but owned it jointly with her husband,
the High Court held that unless and until the assessee
was the exclusive owner of the residential property, the
harshness of the proviso to section 54F could not be
applied to deny the exemption. A reading of section 54F,
the court noted, clearly pointed out that the holding of the
residential house as on the date of transfer had relevance
to the status of the assessee as an individual or HUF and
when the assessee, as an individual, did not own any
property in the status of an individual as on the date of
transfer, joint ownership of the house would not stand in
the way of claiming an exemption u/s. 54F. Accordingly,
the High Court allowed the exemption to the assessee.

THE M.J. SIWANI CASE
The issue, thereafter, came up for consideration of the
Karnataka High Court in CIT vs. M.J. Siwani [2014] 366
ITR 356 (Karnataka).
In this case, the assessee and his brother, H.J. Siwani,
jointly owned a property at 28, Davis Road, Bangalore
which consisted of land and an old building. During the
year relevant to the assessment year 1997-98, they
transferred this property by executing an agreement
to sell. The resultant long-term capital gains arising
on the transfer of the said property was claimed to be
exempt u/s. 54 or, in the alternative, u/s. 54F. The claim
of exemption was denied on various grounds including
for owning few more houses as a co-owner on the date
of the transfer.
The claim of exemption u/s. 54F was denied since as
on the date of transfer, both the assessees owned two
residential houses having one-half share each therein. As
the assessee was in possession of a residential house
on the date on which the transaction resulting in longterm capital gains took place, the AO as well as the first
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appellate authority refused to grant any benefit either u/s.
54 (for reasons not relevant for our discussion) or u/s.
54F in respect of capital gains income derived by the
assessees.
The Tribunal, on appeal, however, reversed the findings
of the authorities below holding that 'a residential house'
meant a complete (exclusively owned) residential house
and would not include a shared interest in a residential
house; in other words, where a property was owned by
more than one person it could not be said that any one of
them was the owner. A shared property, as observed by
the Tribunal, continued to be of the co-owners and such
joint ownership was different from absolute ownership.
The Tribunal relied upon the decision of the Supreme
Court in Seth Banarasi Dass Gupta vs. CIT [1987] 166
ITR 783 wherein it was held that a fractional ownership
was not sufficient for claiming even fractional depreciation
u/s. 32 as it stood prior to the amendment with effect from
1st April, 1997 whereby the expression ‘owned wholly or
partly’ was inserted.
On appeal by the Revenue, the High Court, allowing the
appeal held that even where the residential house was
shared by the assessee, his right and ownership in the
house, to whatever extent, was exclusive and nobody
could take away his right in the house without due
process of law. In other words, a co-owner was the owner
of a house in which he had a share and that his right, title
and interest was exclusive to the extent of his share and
that he was the owner of the entire undivided house till
it was partitioned. The Court observed that the right of a
person, might be one half, in the residential house could
not be taken away without due process of law and such
right continued till there was a partition of such residential
house. Disagreeing with the view of the Tribunal, the High
Court decided the issue in favour of the Revenue denying
the exemption u/s. 54F to both the assessees by holding
that the ownership of a house, though jointly, violated
the condition of section 54F and the benefit could not be
granted to the assessees.

OBSERVATIONS
The issue as to whether the expression “owns more than
one residential house” covers the case of co-ownership
of the house or not can be examined by comparing it with
the expressions used in other provisions of the Act. In this
regard, a useful reference may be made to the provisions
of section 32 which expressly covers the cases of whole
or part ownership of an asset for grant of depreciation.
The term ‘wholly or partly’ used after the term ‘owned’
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in section 32(1) clearly conveys the legislative intent
of covering an asset that is partly owned for grant of
depreciation. In its absence, it was not possible for a coowner of an asset to claim the depreciation as was held in
the case of Seth Banarasi Dass Gupta (Supra). In that
case, a fractional share in an asset was not considered as
coming within the ambit of single ownership. It was held
that the test to determine a single owner was that "the
ownership should be vested fully in one single name and
not as joint owner or a fractional owner". The provisions of
section 32 were specifically amended thereafter to insert
the words ‘wholly or partly’ in order to extend the benefit of
depreciation to the assessee owning the relevant assets
in part.
Since the words ‘wholly or partly’ have not been used
in the Proviso to section 54F(1), its scope cannot be
extended to even include the residential house which is
owned partly by the assessee or is co-owned by him and
to deny the benefit of exemption thereby. The Tribunal
did decide the issue in the case of M.J. Siwani (supra)
by relying upon the aforesaid decision of the Supreme
Court in the case of Seth Banarasi Dass Gupta (Supra).
Following the very same decision of the Supreme Court,
very recently, the Mumbai bench of the Tribunal has also
decided this issue in favour of the assessee in the case of
Ashok G. Chauhan [2019] 105 taxmann.com 204.
Further, section 54F uses different terms, ‘a residential
house’, ‘any residential house’ and ‘one residential
house’ at different places. It is also worth noting that one
expression has been replaced by another expression
through the amendments carried out in the past as
summarised below:

AMENDMENTS AND THEIR EFFECT

Prior to the
Finance Act, 2000

Main provision of section 54F(1) used the term ‘a
residential house’, the purchase or construction of which
entitled the assessee to claim the exemption;
Proviso to section 54F(1) used the term ‘any residential
house’, the ownership of which disentitled the assessee
to claim the exemption

Amendment by
the Finance Act,
2000

A new Proviso was inserted replacing the old Proviso
whereunder the expression ‘more than one residential
house’ was used. After the amendment, the assessee
owning more than one residential house was disentitled
to claim the exemption;
The main provision remained unchanged

Amendment by
the Finance (No.
2) Act, 2014

The main provision was also amended replacing the
expression ‘a residential house’ by ‘one residential house’

The expression ‘one residential house’ used in the
Proviso in contrast to the other expressions would mean
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one, full and complete residential house, exclusively
owned, as distinguished from the partial interest in the
house though undivided. Holding such a view may cut
either way and might lead to the denial of exemption
in the case where the assessee has acquired a partial
interest in the residential house and seeks to claim the
benefit of exemption from gains on the strength of such
reinvestment. The main operative part of section 54F
itself now refers to ‘one residential house’.
In our opinion, for the benefit of reinvestment of gains the
case of the assessee requires to be tested under the main
provision and not the Proviso thereto. One should be
able to distinguish its implication on the basis of the fact
that the subsequent amendment replacing ‘a residential
house’ by ‘one residential house’ in the main provision
is intended to deny the exemption where more than one
house is acquired and not for denying the exemption in
cases where a share or a partial interest in one house
is acquired. In any case, the provisions being beneficial
provisions, the interpretation should be in favour of
conferring the benefit against the denial thereof, more so
where two views are possible.
Further, since the provisions of section 54F apply only
to an individual or an HUF, owning of the house by the
assessee in his status as individual or HUF is relevant for
the purpose of Proviso to section 54F(1) as held by the
Madras High Court. If the residential house is owned by a
group of individuals and not by the individual alone, then
that should not be considered as impediment in the claim
of exemption.

The ratio of the Supreme Court decision in the case of
Dilip Kumar and Co. (TS-421-SC-2018) holding that the
notification conferring an exemption should be interpreted
strictly and the assessee should not be given the benefit
of ambiguity, would not be applicable where two views
are legitimately possible and the benefit is being sought
under the provisions of the statute and not under a
notification. The inference that ownership of the house
should not include part ownership of the house flows from
the Supreme Court decision in the case of Seth Banarasi
Dass Gupta (Supra) and it can be said that there is no
ambiguity in its interpretation.
It may be noted that the assessee had filed a Special Leave
Petition before the Hon’ble Supreme Court against the
decision of the Karnataka High Court in the case of M.J.
Siwani (supra) which has been dismissed. However, as
held by the Supreme Court in the case of Kunhayammed
vs. State of Kerala [2000] 113 Taxman 470 (SC),
dismissal of SLP would neither attract the doctrine of
merger so as to stand substituted in place of the order put
in issue before it, nor would it be a declaration of law by
the Supreme Court under Article 141 of the Constitution
for there is no law which has been declared. Therefore, it
cannot be said that the view of the Karnataka High Court
has been affirmed by the Supreme Court.
The better view, in our considered opinion, is that the
premises held on co-ownership should not be considered
to be ‘owned’ for the purposes of the application of
restrictions contained in Proviso to section 54F(1) of the
Income-tax Act so as to enable the claim of exemption.
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Ind AS/IGAAP – INTERPRETATION &
PRACTICAL APPLICATION
DOLPHY D’SOUZA

Chartered Accountant

LESSEE’S LEASE OBLIGATION –
BORROWINGS VS. FINANCIAL LIABILITY
ISSUE
Ind AS 17 Leases required lessees to classify leases
as either finance leases or operating leases, based on
certain principles, and to account for these two types
of leases differently. The asset and liability arising from
finance leases was required to be recognised in the
balance sheet, but operating leases could remain offbalance sheet.
Information reported about operating leases lacked
transparency and did not meet the needs of users of
financial statements. Many users adjusted a lessee’s
financial statements to capitalise operating leases
because, in their view, the financing and assets provided
by leases should be reflected on the balance sheet.
Some tried to estimate the present value of future lease
payments. However, because of the limited information
that was available, many used techniques such as
multiplying the annual lease expense by eight to estimate,
for example, total leverage and the capital employed in
operations. Other users were unable to adjust and so they
relied on data sources such as data aggregators when
screening potential investments or making investment
decisions. These different approaches created information
asymmetry in the market.
The existence of two different accounting models for
leases, in which assets and liabilities associated with
leases were not recognised for operating leases but were
recognised for finance leases, meant that transactions
that were economically similar could be accounted for
very differently. The differences reduced comparability for
users of financial statements and provided opportunities to
structure transactions to achieve an accounting outcome.
To bridge the problems discussed above, IFRS 16 Leases
was issued. Correspondingly, in India the Ministry of
Corporate Affairs issued Ind AS 116 – ‘Leases’, which is
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notified and effective from 1st April, 2019 and replaces Ind
AS 17. Ind AS 116 requires lessees to recognise a liability
to make lease payments and a corresponding asset
representing the right to use the underlying asset during
the lease term for all leases, except for short-term leases
and leases of low-value assets, if the lessee chooses
to apply such exemptions. For lessees, this means that
more liabilities and assets are recognised if they have
leases, compared to the earlier standard, Ind AS 17.
Ind AS 116 requires lease liabilities to be disclosed
separately from other liabilities either in the balance sheet
or in the notes to accounts. However, Indian companies
are also required to comply with the presentation and
disclosure requirements of division II – Ind AS Schedule III
to the Companies Act, 2013 (Ind AS-compliant Schedule
III). As per the Schedule III format, under financial liabilities
– borrowings are required to be presented separately.
Borrowings need to be further bifurcated and presented
in the notes to accounts as follows:
Borrowings shall be classified as: (a) Bonds or debentures;
(b) Term loans (i) from banks or (ii) from other parties;
(c) Deferred payment liabilities; (d) Deposits; (e) Loans
from related parties; (f) Long-term maturities of finance
lease obligations; (g) Liability component of compound
financial instruments; (h) Other loans (specify nature).
Neither Schedule III nor the guidance note on Schedule III
issued by the Institute of Chartered Accountants of India
has been revised to take cognisance of the change in
the lease accounting (due to introduction of Ind AS 116),
under which there is no classification as finance leases
or operating leases for lessees. On implementation of
Ind AS 116 w.e.f. 1st April, 2019 lessees will not bifurcate
leases into finance leases and operating leases and all
leases will be capitalised (subject to a few exemptions). To
comply with the disclosure requirement mentioned in the
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preceding paragraph, there is confusion whether (a) all
lease liabilities should be classified as borrowings; or (b)
all lease liabilities should be shown as financial liabilities
because the requirement to disclose finance lease
obligation as borrowings by lessees no longer applies
(the lessee does not distinguish between operating and
finance lease); or (c) for purposes of disclosure only, the
lessee distinguishes the lease as finance and operating
and discloses the finance lease obligations as borrowings
and operating leases as financial liabilities.

Options

Schedule III requires finance lease
obligation to be disclosed under
borrowings. However, under Ind
AS 116, there is no finance lease
classification for lessees and all leases
are capitalised, subject to some
exemptions. Since there is no finance
lease obligation under Ind AS 116,
nothing is required to be presented as
borrowings;

If lease obligations are presented as borrowings in
the financial statements, it will negatively impact debt
covenants, the debt-equity ratio, and will have other
significant adverse consequences for lessees. It may be
noted that globally, under IFRS, companies will not be
subjected to such adverse consequences because they
do not have to comply with Schedule III or an equivalent
requirement.

Further, Schedule III states the
following which may be used as the
basis to present it separately from
borrowings:
“Line items, sub-line items and
sub-totals shall be presented as an
addition or substitution on the face
of the Financial Statements when
such presentation is relevant to an
understanding of the company’s
financial position or performance, or
to cater to industry or sector-specific
disclosure requirements, or when
required for compliance with the
amendments to the Companies Act,
2013, or under the Indian Accounting
Standards.”

In summary, the following questions emerge:
1. On application of Ind AS 116, whether lessee would
disclose the entire lease obligation in its financial
statements under financial liabilities or borrowings?
2. Though not required under Ind AS 116, whether
lessees need to bifurcate all leases into finance lease and
operating lease only for the limited purpose of complying
with the disclosure requirements of Ind AS-compliant
Schedule III?

RESPONSE

The following three views are theoretically possible:

It may be noted that Option 1 is
completely in compliance with the
accounting standards.
Option 2 –
Present entire
lease obligation as
borrowings

OPTIONS AND RATIONALES
Options

Rationale

Option 1 –
Present entire lease
obligation under
financial liabilities as
separate line item
either on the face
of balance sheet
or in the notes to
accounts

Ind AS 1 deals with the presentation
of financial statements and it does not
require borrowings to be presented as
a minimum line item on the face of the
balance sheet. As per para 54(m) –
Financial liabilities [excluding amounts
shown under 54 (k) – Trade and other
payable and 54 (l) – provisions] need
to be presented as minimum line item
on the face of the balance sheet.
Accordingly, in the absence of
Schedule III, borrowings would have
been presented as financial liabilities in
the financial statements. Under IFRS,
this is indeed the case and there is
no requirement to show borrowings
separately from financial liabilities;
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Rationale
Ind AS 116 requires lease liabilities
to be disclosed separately from other
liabilities either in the balance sheet or
in the notes to accounts. It does not
require such financial liabilities to be
termed as borrowings;

As Ind AS 116 does not require
bifurcation of leases into finance and
operating and requires all leases
(other than short-term and low-value
leases) to be capitalised, the entire
lease liabilities need to be disclosed
in borrowings to comply with the spirit
of Ind AS-compliant Schedule III
requirements;
Further, this will also eliminate the
difference between the two categories
of companies, i.e., Borrow to buy vs.
Leasing the assets.

Option 3 –
Bifurcate leases
into finance and
operating and
disclose only
finance lease
obligations as
borrowings.
Operating leases
will be presented as
financial liabilities

Though Ind AS does not require
bifurcation but to comply with the
Schedule III one may need to do such
bifurcation;
Accordingly, disclose finance lease
obligations as borrowings and
operating lease obligations as financial
liabilities.
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CONCLUSION AND THE WAY FORWARD
The author does not believe that Option 3 is
appropriate, because it is not so intended under the
Standard or Schedule III. Additionally, this issue has
arisen because Schedule III is not amended post
-Ind AS 116, to either eliminate the requirement to
disclose finance lease obligations as borrowings, or
alternatively to require all lease obligations (other than

low-value and short-term leases) to be disclosed as
borrowings.
Between Option 1 and 2, MCA needs to make its
position clear, either through a separate notification or by
amending Schedule III. In the absence of that, an ITFG
clarification will be necessary to ensure consistency in the
financial reporting.

BOOK REVIEW
RAMAN JOKHAKAR

Chartered Accountant

“Indian Accounting Standards (Ind AS) – Interpretation,
Issues & Practical Application” by Dolphy D’Souza,
Chartered Accountant

users. The book is replete with numerous illustrations and
examples. Some of the examples feature actual working
cases and solutions with comments.

Many years ago the author had published two small pocketedition books on accounting standards. From those days till
now, we have seen the ever-widening scope of accounting
standards. These two volumes, and they are voluminous,
contain exhaustive guidance to help understand the
principles and practices prescribed by these ‘principlebased’ accounting standards. It goes without saying that
Ind AS has made accounting not just complex but also
complicated and treacherous.

Ind AS’s are particularly complicated when one comes to
Financial Instruments (FI). The book devotes 250 pages
to FIs. Business combination draws particular attention.
Charts, explanations of definitions, accounting, group reorganisation issues and more offer the clarity that one
seeks. The book also covers MAT aspects under Ind AS.

The author has been an eminent writer and contributor to
the BCAJ on a monthly basis for more than 16 years. He
has been involved in the standard-setting process at the
ICAI as well as at the IASB. Hence his ‘word’, to be fair,
carries both weight and value.

The book reproduces the text of both Ind AS and ICDS. A
handy illustrative financial statement blending Schedule III
and Ind AS in the accompanying CD makes it especially
beneficial for preparers. The last part of the book consists
of some useful analytical articles on perennial themes
such as acquisition date vs. appointed date, demerger
accounting, FAQ on PPE, consolidation of trusts, GST
accounting and more.

Coming to the book under review, it is structured to cover
all Ind AS’s. Specifically, it contains a special segment of
about 350 pages on the new Ind AS 115/116. It handles
these with illustrations, examples, issues as well as the
author’s response and that, too, industry wise. A section
that covers the differentiation between IFRS and Ind AS
is of particular academic interest especially for first-time

Although there is enormous literature on IFRS and quite a
bit on Ind AS, this book carries it in two volumes and a CD
loaded with practical resources. The author deserves a pat
on the back for writing on a subject which is in a constant
state of flux (changing, blurry and ephemeral). I am sure
that this book, like Dolphy’s previous works, will remain a
handy tool for both practitioners and preparers.
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INTERNATIONAL TAXATION
I

I

MAYUR B. NAYAK TARUNKUMAR G. SINGHAL ANIL D. DOSHI

Chartered Accountants

RECENT IMPORTANT DEVELOPMENTS – PART I
In this issue we are covering recent major developments
in the field of International Taxation and the work being
done at OECD in various other related fields. It is in
continuation of our endeavour to update readers on major
International Tax developments at regular intervals. The
items included here are sourced from press releases of
the Ministry of Finance and CBDT communications.

attribution of profits, existing rules, their legal history,
the economic and public policy principles relevant to it,
the international practices, views of academicians and
experts, relevant case laws and the methodology adopted
by tax authorities dealing with these issues, Committee
concluded its observations, which are summarised in
following paragraphs.

DEVELOPMENTS IN INDIA RELATING TO
INTERNATIONAL TAX

11.1 Summary of Committee’s observations and
conclusions

(I) CBDT’s proposal for amendment of Rules for
Profit Attribution to Permanent Establishment

180. The business profits of a non-resident enterprise
is subjected to the income-tax in India only if it satisfies
the threshold condition of having a business connection
in India, in which case, profits that are derived from India
from its various operations including production and sales
are taxable in India, either on the basis of the accounts of
its business in India or where they cannot be accurately
derived from its accounts, by application of Rule 10,
which provides a wide discretion to the Assessing Officer.
Where a tax treaty entered by the Central government
is applicable, its provisions also need to be satisfied
for such taxation. As per Article 7 of UN model tax
convention (which is usually followed in most Indian tax
treaties, sometimes with variations), only those profits of
an enterprise can be subjected to tax in India which are
attributed to its PE in India, and would include profits that
the PE would be expected to make as a separate and
independent entity. Under the force of attraction rules,
when applicable, it would include profits from sales of
same goods as those sold by the PE that are derived from
India without participation of PE. Profits attributable to PE
can be computed either by a direct accounting method
provided in paragraph 2 or by an indirect apportionment
method provided in paragraph 4 of Article 7.

The CBDT vide its communication dated 18th April, 2019
released a detailed, 86-page document containing a
proposal for amendment of the Rules for Profit Attribution
to Permanent Establishment, for public comments
within 30 days of its publication. The CBDT Committee
suggested a ‘three-factor’ method to attribute profits, with
equal weight to (a) sales, (b) manpower, and (c) assets.
The Committee justifies the three-factor approach as a
mix of both demand and supply side that allocates profits
between the jurisdictions where sales takes place and
the jurisdictions where supply is undertaken. The CBDT
Committee has recommended far-reaching changes to
the current scheme of attribution of profits to permanent
establishments.
The report outlines the formula for calculating “profits
attributable to operations in India”, giving weightage
to sales revenue, employees, wages paid and assets
deployed.
The relevant portion of the ‘Report on Profit Attribution to
Permanent Establishments’ containing the Committee’s
conclusions and recommendations in paragraphs 179 to
200 is given below for ready reference:
“Conclusions and recommendations of the Committee
179. After detailed analysis of the issues related to
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181. An analysis of Article 7 and its legal history shows
that there are three standard versions. The Article 7 which
exists in UN model tax convention is similar to the Article
7 as it existed in the OECD model convention prior to
2010, except that the UN model tax convention allows
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the application of force of attraction rules and restricts
deduction of certain expenses payable to the head office
by the PE. This Article in the OECD model convention
was revised in 2010. Under the revised article the profits
attributable to the PE are required to be determined taking
into account the functions, assets and risk, and the option
of determining them by way of apportionment has been
excluded.
182. One of the primary implications of the 2010
revision of Article 7 by OECD was that in cases where
business profits could not be readily determined on
the basis of accounts, the same were required to be
determined by taking into account function, assets and
risk, completely ignoring the sales receipts derived from
that tax jurisdiction. This amounts to a major deviation,
not only from the rules universally accepted till then, but
also from the generally applicable accounting standards
for determining business profits, where business profits
cannot be determined without taking sales into account.
183. Economic analysis of factors that affect and
contribute to business profits makes it apparent that
profits are contributed by both demand and supply of
the goods. Accordingly, a jurisdiction that contributes
to the profits of an enterprise either by facilitating the
demand for goods or facilitating their supply would be
reasonably justified in taxing such profits. The dangers
of double taxation of such profits can be eliminated by
tax treaties. If taxes collected facilitate economic growth
in that jurisdiction, the demand for goods rises, which
in turn also benefits the tax-paying enterprise, resulting
in a virtuous cycle that benefits all stakeholders. On the
contrary, if the jurisdiction is unable to collect tax from the
non-resident suppliers, it would be forced to collect all
the taxes required from the domestic tax-payers, which
in turn would reduce the ability of consumers to pay,
reduce their competitiveness, hurt economic growth and
the aggregate demand, resulting in a vicious cycle, which
will adversely affect all stakeholders, including the foreign
enterprises doing business therein.
184. Broadly, possible approaches for profit attribution
can be summed in three categories – (i) supply approach
allocates profits exclusively to the jurisdiction where
supply chain and activities are located; (ii) demand
approach allocates profits exclusively to the market
jurisdiction where sales take place; (iii) mixed approach
allocates profits partly to the jurisdiction where the
consumers are located and partly to the jurisdiction where
supply activities are undertaken.
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185. The mixed approach appears to have been most
commonly adopted in international practices, though in
some cases demand approach has also been favoured.
In contrast, supply side does not appear to have been
adopted anywhere, except in the 2010 revision of
Article 7 of the OECD model convention, which requires
determination of profits without taking sales into account.
As a consequence, the contribution of demand to profits
is completely ignored.
186. A purview (sic) of academic literature and views
suggests a wide acceptance in theory that demand, as
represented by sales, can be a valid ground for attribution
of profits. There also exists a diversity of views among
academicians and experts on the validity of the revised
OECD approach for profit attribution contained in the
AOA. A number of international authors disagree with it
and many have been critical of this approach.
187. The AOA approach can have significant adverse
consequences for developing economies like India,
which are primarily importers of capital and technology. It
restricts the taxing rights of the jurisdiction that contributes
to business profits by facilitating demand, and thereby
has the potential to break the virtuous cycle of taxation
that benefits all stakeholders. Instead, it can set a vicious
cycle in place that can harm all stakeholders.
188. The lack of sufficient justification or rationale and
its potential adverse consequences fully justify India’s
strongly-worded position on revised Article 7 of OECD
model convention, wherein India has not only found
it unacceptable for adoption in Indian tax treaties, but
also rejected the approach taken therein. This view of
India, that since business profits are dependent on sale
revenues and costs, and since sale revenues depend on
both demand and supply, it is not appropriate to attribute
profits exclusively on the basis of function, assets and
risks (FAR) alone, has been communicated and shared
with other countries consistently and on a regular basis.
189. Since, the revised Article 7 of OECD model tax
convention has not been incorporated in any of the Indian
tax treaties, the question of AOA being applicable on
Indian treaties or profit attributed therein cannot arise. For
the same reason, additional guidance issued by OECD
with reference to AOA in respect of the changes in Article
5 introduced by the Action 7 of the BEPS project on
Artificial Avoidance of PE Status, also does not have any
relevance to Indian tax treaties. This, however, means
that India cannot depend on OECD guidance and gives
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rise to a need for India to consider ways and means for
bringing greater clarity and objectivity in profit attribution
under its tax treaties and domestic laws, especially in
consequence to the changes introduced as a result of
Action 7.
190. An analysis of case laws indicates that the courts
have upheld the application of Rule 10 for attribution of
profits under Indian tax treaties. In several such cases,
the right of India to attribute profits by apportionment,
as permissible under Indian tax treaties, has also been
upheld by the courts. The judicial authorities do not
appear to have insisted on a universal and consistent
method. They have also upheld the wide discretion in
the hands of the Assessing Officer under Rule 10 of the
Rules, but corrected or modified his approach for the
purpose of ensuring justice in particular cases. Thus,
diverse methods of attributing profits by apportionment
under Rule 10 of the Rules are in existence. In the view
of the Committee, the lack of a universal rule can give
rise to tax uncertainty and unpredictability, as well as tax
disputes. Thus, there seems to be a case for providing a
uniform rule for apportionment of profits to bring in greater
certainty and predictability among taxpayers and avoid
resultant tax litigation.
191. A detailed analysis of methods adopted by tax
authorities for attributing profits in recent years also
highlights similar diversity in the methods adopted
by assessing officers for attribution of profits, which
reaffirms the need to consider possible options that can
be consistently adopted as an objective method of profits
attribution under Rule 10 of the Rules, and bring greater
clarity, predictability and objectivity in this exercise. Any
options considered for this purpose must be in accordance
with India’s official position and views and must address
its concerns.
192. Accordingly, the Committee considered some
options based on the mixed or balanced approach that
allocates profits between the jurisdiction where sales take
place and the jurisdiction where supply is undertaken.
The Committee did not find the option of formulary
apportionment method apportioning consolidated global
profits feasible, in view of the practical constraints in
obtaining information related to jurisdictions outside
India. Thus, the Committee considers that it may be
preferable to adopt a method that focuses on Indian
operations primarily and derives profits applying the
global profitability, with necessary safeguards to prevent
excessive attribution on the one hand and protect the
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interests of Indian revenue on the other.
193. The Committee found the option of Fractional
Apportionment based on apportionment of profits
derived from India permissible under Indian tax treaties
as well as Rule 10, and relatively feasible as it is based
largely on information related to Indian operations. Out
of various possible options of apportioning profits by
a mixed approach, the Committee found considerable
merit in the three-factor method based on equal weight
accorded to sales (representing demand) and manpower
and assets (representing supply, including marketing
activities).
194. After taking into account the principle laid down by
the Hon’ble Supreme Court in the case of DIT vs. Morgan
Stanley, and the need to avoid double taxation of profits
from Indian operations in the hands of a PE, which is
primarily brought into existence either by the presence
of an Indian subsidiary carrying on parts of an integrated
business, whose profits are separately taxed in its hands
in India, the Committee found it justifiable that the profits
derived from Indian operations that have already been
subjected to tax in India in the hands of a subsidiary
should be deducted from the apportioned profits. The
Committee observed that in a case where no sales takes
place in India, and the profits that can be apportioned to
the supply activities are already taxed in the hands of an
Indian subsidiary, there may be no further taxes payable
by the enterprise.
195. In this option, in order to ensure objectivity and
certainty, profits derived from India need to be defined
objectively. The Committee considers that the same can
be arrived at by multiplying the revenue derived from India
with global operational profit margin [in order to avoid any
doubt the global operational profit margin is the EBITDA
margin (earnings before interest, taxes, depreciation and
amortization) of a company]. However, the Committee
also noted the need to protect India’s revenue interests
in cases where an enterprise having global losses or a
global profit margin of less than 2%, continues with the
Indian operations, which could be more profitable than its
operations elsewhere. In the view of the Committee, the
continuation of Indian operations justifies the presumption
of higher profitability of Indian operations, and in such
cases a deeming provision that deems profits of Indian
operations at 2% of revenue or turnover derived from
India should be introduced.
196.

After taking into account the developments in
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taxation of digital economy and the new Explanation 2A,
inserted by the Finance Act, 2018, explicitly including
significant economic presence within the definition
of business connection, the Committee considered it
necessary to take into account the role and relevance
of users in contributing to the business profits of multidimensional business enterprises. Users can be a
substitute to either assets or employees and supplement
their role in contributing to profits of the enterprise.
197. After considering various aspects of users’
contribution, the Committee came to the conclusion
that user data and activities contribute to the profits of
the multi-dimensional enterprises and there is a strong
case of taking them into account, per se, as a factor in
apportionment of profits derived from India by enterprises
conducting business through multi-dimensional business
models where users are considered crucial to the
business. The Committee concluded that for such
enterprises, users should also be taken into account for
the purpose of attribution of profits, as the fourth factor
for apportionment, in addition to the other three factors of
sales, manpower and assets.
198. Although a recent amendment of the 2016 proposal
for CCCTB has proposed assigning a weight to the users
that is equal to the other three factors of sales, manpower
and assets, the Committee found it preferable to assign a
relatively lower weight of 10% to users in low and medium
user intensity models and 20% in high user intensity
models at this stage, with the corresponding reduction in
the weightage of employees and assets except for sales
being assigned 30% weight in apportionment in both
the fact patterns. Given the rapid expansion of digital
economy and the ongoing developments related to rules
governing its taxation, it may be necessary to monitor the
role of users and their contribution to profits in future and
accordingly assess the need for considering a review of
the weight assigned to users in subsequent years.
11.2 Recommendations
199. In view of the above, the Committee makes the
following recommendations:
(i) Rule 10 may be amended to provide that in the case
of an assessee who is not a resident of India, has a
business connection in India and derives sales revenue
from India by a business all the operations of which are
not carried out in India, the income from such business
that is attributable to the operations carried out in India
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and deemed to accrue or arise in India under clause (i) of
sub-section(1) of section 9 of the Act, shall be determined
by apportioning the profits derived from India by three
equally weighted factors of sales, employees (manpower
and wages) and assets, as under:
Profits attributable to operations in India =
‘Profits derived from India’ (“Profits derived from
India” = Revenue derived from India x Global
operational profit margin as referred in paragraph
159.) x [SI/3xST + (NI/6xNT) +(WI/6xWT) + (AI/3xAT)]
Where,
SI = sales revenue derived by Indian operations from
sales in India
ST = total sales revenue derived by Indian operations
from sales in India and outside India
NI =number of employees employed with respect to
Indian operations and located in India
NT = total number of employees employed with respect to
Indian operations and located in India and outside India
WI = wages paid to employees employed with respect to
Indian operations and located in India
WT = total wages paid to employees employed with
respect to Indian operations and located in India and
outside India
AI = assets deployed for Indian operations and located
in India
AT = total assets deployed for Indian operations and
located in India and outside India
(ii) The amended rules should provide that ‘profits
derived from Indian operations’ will be the higher of the
following amounts:
a. The amount arrived at by multiplying the revenue
derived from India x Global operational profit margin, or
b. Two percent of the revenue derived from India
(iii) The amended rules should provide an exception for
enterprises in case of which the business connection is
primarily constituted by the existence of users beyond the
prescribed threshold, or in case of which users in excess
of such prescribed threshold exist in India. In such cases,
the income from such business that is attributable to the
operations carried out in India and deemed to accrue or
arise in India under clause (i) of sub-section (1) of section
9 of the Act, shall be determined by apportioning the
profits derived from India on the basis of four factors of
sales, employees (manpower and wages), assets and
users. The users should be assigned a weight of 10% in
cases of low and medium user intensity, while each of the
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other three factors should be assigned a weight of 30%,
as under:

final rules based on the public comments received are
awaited.

Profits attributable to operations in India in cases of
low and medium user intensity business models =
‘Profits derived from India’ x [0.3 x SI/ST + (0.15 x NI/
NT) + (0.15 x WI/WT) + (0.3 x AI/3xAT)] + 0.1]
In case of digital models with high user intensity, the users
should be assigned a weight of 20%, while the share of
assets and employees be reduced to 25% each after
keeping the weight of sales as 30% as under:

(II) Finance Minister N. Sitharaman bats for 'SEP'based solution to vexed digitalisation issue at G-20
meet (Source: Press Release of Ministry of Finance
dated 9th June, 2019)
The Union Minister for Finance and Corporate Affairs,
Mrs. Nirmala Sitharaman, attended the G-20 Finance
Ministers’ and Central Bank Governors’ meeting and
associated events and programmes on 8th and 9th June,
2019 at Fukuoka, Japan. She was accompanied by
Mr. Subhash C. Garg, Finance Secretary and Secretary,
Economic Affairs, Dr. Viral Acharya, Deputy Governor of
the RBI, and other officers.

Profits attributable to operations in India in cases of
high user intensity business models =
‘Profits derived from India’ x [0.3 x SI/ST + (0.125 x NI/
NT) + (0.125 x WI/WT) + (0.25 AI/3xAT)] + 0.2]
(iv) The amended rules should also provide that where
the business connection of the enterprise in India is
constituted by the activities of an associate enterprise that
is resident in India and the enterprise does not receive
any payments on accounts of sales or services from any
person who is resident in India (or such payments do not
exceed an amount of Rs. 10,00,000) and the activities of
that associated enterprise have been fully remunerated by
the enterprise by an arm’s length price, no further profits
will be attributable to the operation of that enterprise in
India.
(v) However, where the business connection of the
enterprise in India is constituted by the activities of an
associate enterprise that is resident in India and the
payments received by that enterprise on account of sales
or services from persons resident in India exceeds the
amount of Rs. 10,00,000 then profits attributable to the
operation of that enterprise in India will be derived by
apportionment using the three factors or four factors as
may be applicable in his case and deducting from the
same the profits that have already been subjected to tax in
the hands of the associated enterprise. For this purpose,
the employees and assets of the associated enterprise
will be deemed to be employed or deployed in the Indian
operations and located in India.
200. The Committee recommends the amendment of
Rule 10 accordingly. The Committee also recommended
that an alternative can be amendment of the IT Act itself
to incorporate a provision for profit attribution to a PE.”
The Bombay Chartered Accountants’ Society has also
given its comments and suggestions in this regard. The
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Mrs. Sitharaman flagged serious issues related to
taxation and digital economy companies and to curb
tax avoidance and evasion. She highlighted the issue of
economic offenders fleeing legal jurisdictions and called
for cohesive action against them.
The Finance Minister noted the urgency to fix the issue of
determining the right nexus and profit allocation solution
for taxing the profits made by digital economy companies.
Appreciating the significant progress made under the
taxation agenda, including the Base Erosion and Profit
Shifting (BEPS), tax challenges from digital economy and
exchange of information under the aegis of G-20, she
congratulated the Japanese Presidency for successfully
carrying these tasks forward.
She noted that the work on tax challenges arising from the
digitalisation of economy is entering a critical phase with
an update to the G-20 due next year. In this respect, Mrs.
Sitharaman strongly supported the potential solution
based on the concept of ‘significant economic
presence’ of businesses taking into account the
evidence of their purposeful and sustained interaction
with the economy of a country. This concept has been
piloted by India and supported by a large number of
countries, including the G-24. She expressed confidence
that a consensus-based global solution, which should
also be equitable and simple, would be reached by 2020.
Welcoming the commencement of automatic exchange
of financial account information (AEOI) on a global basis
with almost 90 jurisdictions successfully exchanging
information in 2018, the Finance Minister said this would
ensure that tax evaders could no longer hide their offshore
financial accounts from the tax administration. She urged
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the G-20 / Global Forum to further expand the network
of automatic exchanges by identifying jurisdictions,
including developing countries and financial centres
that are relevant but have not yet committed to any
timeline. Appropriate action needs to be taken against
non-compliant jurisdictions. In this respect, she called
upon the international community to agree on a toolkit
of defensive measures which can be taken against such
non-compliant jurisdictions.
Earlier, she participated in the Ministerial Symposium
on International Taxation and spoke in the session on
the ongoing global efforts to counter tax avoidance and
evasion. During the session, she also dwelt on the tax
challenges for addressing digitalisation of the economy
and emphasised that nexus was important. Mrs.
Sitharaman also raised the need for international cooperation on dealing with fugitive economic offenders who
flee their countries to escape from the consequences of
law. She also highlighted the fugitive economic offenders’
law passed by India which provides for denial of access
to courts until the fugitive returns to the country. This
law also provides for confiscation of their properties and
selling them off.
She drew attention to the practice permitted by many
jurisdictions which allow economic offenders to use
investment-based schemes to obtain residence or
citizenship to escape from legal consequences and
underlined the need to deal with such practices. She
urged that closer collaboration and coordinated action
were required to bring such economic offenders to face
the law.
India’s Finance Minister highlighted the need for the
G-20 to keep a close watch on global current account
imbalances to ensure that they do not result in excessive
global volatility and tensions. The global imbalances
had a detrimental effect on the growth of emerging
markets. Unilateral actions taken by some advanced
economies adversely affect the exports and the inward
flow of investments in these economies. She wondered
if the accumulation of cash reserves by large companies
indicated the reluctance of these companies to increase
investments. This reluctance could have adverse
implications on growth and investments and possibly
leading to concentration of market power. She also
urged the G-20 to remain cognizant of fluctuations in the
international oil market and study measures that can bring
benefits to both the oil-exporting and importing countries.
In a session on infrastructure investment, Mrs. Sitharaman
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emphasised on the importance of making investments
in cost-effective and disaster resilient infrastructure
for growth and development. She suggested the G-20
focus on identifying constraints to flow of resources into
the infrastructure sector in the developing world and
solutions for overcoming them. She also took note of
the close collaboration of India, Japan and other likeminded countries, aligned with the Sendai Framework,
in developing a roadmap to create a global Coalition on
Disaster Resilient Infrastructure.
The Japanese Presidency’s priority issue of ageing
was also discussed. Mrs. Sitharaman highlighted that
closer collaboration between countries with a high oldage dependency ratio and those with a low old-age
dependency ratio was necessary for dealing with the
policy challenges posed by ageing. She suggested that
if ageing countries with shrinking labour force allow
calibrated mobility of labour with portable social security
benefits, the recipient countries can not only take care of
the aged but also have a positive effect on global growth.
She said that India’s demography presented a dual policy
challenge since India’s old-age dependency ratio is less
than that of Japan, while at the same time India’s aged
population in absolute numbers exceeds that of Japan.
She detailed the policy measures that the Government of
India is taking to address these challenges.
While speaking on the priority of Japanese Presidency
on financing of universal health coverage (UHC), she
emphasised the importance of a holistic approach which
encompasses the plurality of pathways to achieve UHC,
including through traditional and complementary systems
of medicine.
(III) Ratification of the Multilateral Convention to
Implement Tax Treaty-Related Measures to Prevent
Base Erosion and Profit Sharing (Source: Press
Release of the Ministry of Finance dated 12th June,
2019)
Text of the Press Release of the Ministry of Finance
dated 12th June, 2019:
“Ratification of the Multilateral Convention to Implement
Tax Treaty-Related Measures to Prevent Base Erosion
and Profit Shifting.
The Union Cabinet, chaired by the Prime Minister,
Mr. Narendra Modi, has approved the ratification of
the Multilateral Convention to Implement Tax Treaty83
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Related Measures to Prevent Base Erosion and Profit
Shifting (MLI).
IMPACT
The Convention will modify India's treaties in order to curb
revenue loss through treaty abuse and base erosion and
profit shifting strategies by ensuring that profits are taxed
where substantive economic activities generating the
profits are carried out and where value is created.
DETAILS
i. India has ratified the Multilateral Convention to
Implement Tax Treaty-Related Measures to Prevent Base
Erosion and Profit Shifting, which was signed by the
Hon'ble Finance Minister, Mr. Arun Jaitley, at Paris on 7th
June, 2017 on behalf of India;
ii. The Multilateral Convention is an outcome of the
OECD / G-20 Project to tackle Base Erosion and Profit
Shifting (the "BEPS Project") i.e., tax planning strategies
that exploit gaps and mismatches in tax rules to artificially
shift profits to low or no-tax locations where there is little or
no economic activity, resulting in little or no tax being paid.
The BEPS Project identified 15 actions to address base
erosion and profit shifting (BEPS) in a comprehensive
manner;
iii. India was part of the ad hoc group of more than 100
countries and jurisdictions from G-20, OECD, BEPS
associates and other interested countries which worked
on an equal footing on the finalisation of the text of the
Multilateral Convention, starting May, 2015. The text
of the Convention and the accompanying Explanatory
Statement was adopted by the ad hoc Group on 24th
November, 2016;
iv. The Convention enables all signatories, inter alia,
to meet treaty-related minimum standards that were
agreed as part of the final BEPS package, including the
minimum standard for the prevention of treaty abuse
under Action 6;
v. The Convention will operate to modify tax treaties
between two or more parties to the Convention. It will not
function in the same way as an amending protocol
to a single existing treaty, which would directly amend
the text of the Covered Tax Agreement. Instead, it will
be applied alongside existing tax treaties, modifying
their application in order to implement the BEPS
measures;
vi. The Convention will modify India's treaties in order to
curb revenue loss through treaty abuse and base erosion
and profit shifting strategies by ensuring that profits are
taxed where substantive economic activities generating
the profits are carried out and where value is created.
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BACKGROUND
The Convention is one of the outcomes of the OECD / G-20
project, of which India is a member, to tackle base erosion
and profit shifting. The Convention enables countries to
implement the tax treaty-related changes to achieve antiabuse BEPS outcomes through the multilateral route
without the need to bilaterally re-negotiate each such
agreement which is burdensome and time-consuming. It
ensures consistency and certainty in the implementation
of the BEPS Project in a multilateral context. Ratification
of the multilateral Convention will enable application of
BEPS outcomes through modification of existing tax
treaties of India in a swift manner.
The Cabinet Note seeking ratification of the MLI
was sent to the Cabinet on 16th April, 2019 for
consideration. Since the said Note for Cabinet could
not be taken up in the Cabinet due to urgency, the
Hon'ble Prime Minister, vide Cabinet Secretariat I.D.
No. 216/1/2/2019-Cab dated 27.05.2019 has approved
ratification of MLI and India's final position under
Rule 12 of the Government of India (Transaction of
Business) Rules, 1961 with a direction that ex-post
facto approval of the Cabinet be obtained within
a month. Consequent to approval under Rule 12,
a separate request has already been sent to the
L&T Division, MEA, for obtaining the instrument of
ratification from the Hon'ble President of India vide
this office OM F.No. 500/71/2015-FTD-I/150 dated
31/05/2019.”
In Part II of the Article, we will cover various developments
at the OECD relating to International Taxation. We
sincerely hope that the reader would find the above
developments to be interesting and useful.

“It is important for safeguarding the right s
and dignity of the taxpayer on one hand while
enforcing higher standards of accountability on
officers and staff at the other.”
– P C Mody, Chairman, CBDT in a letter
dated 21.June.2019
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DECODING GST
I

SUNIL GABHAWALLA RISHABH SINGHVI

Chartered Accountants

I PARTH SHAH

INTRA-COMPANY TRANSACTIONS UNDER GST
INTRODUCTION
The charging section for the levy of GST is under section
9 of the CGST Act, 2017 and the taxable event, which
triggers the levy, is supply, the scope of which is defined
u/s. 7. Section 7(1)(a) thereof defines the normal scope of
supply to include transactions which are generally carried
out in the normal course of business. Section 7(1)(b)
includes import of services for a consideration within the
scope. Section 7(1)(c) then refers to schedule I of the Act,
wherein the activities listed are deemed to be included in
the scope of supply, even if made or agreed to be made
without a consideration.
Schedule I lists four specific activities which shall be
treated as supply even if made without a consideration.
In this article, we shall discuss entry 2, which reads
as under:
“2. Supply of goods or services or both between related
persons or between distinct persons as specified in section
25, when made in the course or furtherance of business”.
The scope of the above deeming fiction is, inter alia, to
treat transactions between related persons or distinct
persons as supply, making it liable to tax in the state from
where the supply originates with a corresponding credit,
subject to provisions of section 17 in the state where the
supply culminates.
Therefore, what needs to be analysed to interpret the
scope of the above entry is:
◆
What is meant by related person?
◆
What is meant by distinct person, as specified in
section 25?
◆
When can it be said that a supply of goods or services
has taken place between distinct persons?

RELATED PERSON – SCOPE
Vide explanation to section 15 of the CGST Act, it has
been provided that persons shall be deemed to be related
persons, if:
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(i) such persons are officers or directors of one another’s
businesses;
(ii) such persons are legally recognised partners in
business;
(iii) such persons are employer and employee;
(iv) any person directly or indirectly owns, controls or
holds 25% or more of the outstanding voting stock or
shares of both of them;
(v) one of them directly or indirectly controls the other;
(vi) both of them are directly or indirectly controlled by a
third person;
(vii) together, they directly or indirectly control a third
person; or;
(viii) they are members of the same family.

DISTINCT PERSON – SCOPE
Section 22(1) read with section 25(1) of the CGST Act,
2017 provides that every supplier is required to obtain
registration in every such state from where he makes a
taxable supply of goods or services or both. Therefore,
every taxable person supplying goods or services or both
from multiple states shall be required to obtain registration
in all such states.
Sections 25(4) and 25(5) of the CGST Act deems such
separate places from where supplies are made, whether
registration has been obtained or not, to be distinct
persons for the purposes of the Act. In other words, all the
locations of a taxable person, within India but in different
states, are treated as distinct persons for the purpose of
GST law.

IDENTIFYING SUPPLIES BETWEEN
DISTINCT PERSONS
The important question that needs consideration while
analysing whether entry 2 is triggered or not, is determining
when a supply of goods or services has taken place
between distinct persons. While determining the same in
the context of goods may not be a challenge, owing to
the tangibility factor, there will be a challenge from the
perspective of identifying the existence of a service. This
85
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is because when it comes to services, there appears to
be confusion on the scope of the above deeming fiction.
Let us try to understand the same with the help of the
following examples of various activities which take place
within a legal entity:
a. A multi-locational entity having a centralised
accounting department for all India operations, which
includes a centralised tax compliance department, too;
b. The head office of a multi-locational entity receiving
auditing services for multiple locations across the country,
including the foreign branches;
c. The senior management, responsible for the overall
operations of the legal entity, operating from the head
office which results in various supplies being made by the
multiple locations;
d. An employee from one branch is asked to support the
other branch for a particular project;
e. Multiple branches work on a project, for which the
front-ending to the client is done by a particular branch /
head office.
In the above, it is also important to note that at times,
the companies might be accounting the costs / revenue
identifying the location to which it pertains, in which case
there will be always a revenue mismatch as costs will
be accumulated in one location while revenue will be
lying in another location, resulting in revenue-cost
mismatch and credit accumulation in cost-incurring
locations and liability payout in cash in revenuegenerating locations.
A view is therefore being proposed that in cases where
the costs and the corresponding revenues are booked in
distinct jurisdictions, there should be a cross charge of
the costs from the expense-incurring jurisdiction to the
income-bearing jurisdiction. Such cross charge would
constitute a consideration for the rendition of ‘service’ by
the expense-incurring jurisdiction to the income-earning
jurisdiction and such deemed / inferred service would
be liable for payment of GST due to the provisions of
schedule I entry 2 referred to above. In case the costs
are common costs incurred for multiple revenue-earning
jurisdictions, there should be some reasonable basis of
apportionment of costs with similar consequences as
stated above. This view is further corroborated by the
ruling of the Authority for Advance Ruling in the case
of Columbia Asia Hospitals Private Limited [2018
(15) GSTL 722 (AAR – GST)] which was confirmed by
the Appellate Authority as well. The matter is currently
pending before the Karnataka High Court.
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Though the objective of schedule I entry 2 and the
view expressed above may be to ensure a smooth flow
of credits across multiple jurisdictions, the essential
legal position is that the entry deems certain activities /
supplies to be taxable and therefore imposes a tax in one
of the jurisdictions. Therefore, the question that needs
consideration is to what extent can the deeming fiction
be extended to deem an activity carried out by a taxable
person as supply of service?
It is now a settled proposition of law that a provision
imposing a tax has to be strictly interpreted and cannot be
inferred. In fact, the Supreme Court has time and again
held that before a tax can be imposed, the levy has to be
certain. To define this certainty of levy, it is understood
that the following constitute the key corner-stones of the
levy:
Certainty of the taxable event;
◆ Certainty of the person on whom the levy is cast;
◆ Certainty about the recipient of service;
◆ Certainty in the rate of tax;
◆ Certainty in the value on which the tax has to be
charged; and
◆ Certainty as regards the time at which the tax has to
be discharged.
◆

The proposition of requirement of cross charge canvassed
above may not be a correct legal proposition since there
is technically no service rendered by the head office to the
branches and therefore, the deeming fiction needs to be
restricted to the fiction created by the said provision and
there are significant uncertainties in the implementation of
the cross charge proposition, resulting in the probability of
the alleged levy itself getting struck down. In subsequent
paragraphs, an attempt is made to understand the
answers to the above issues.

Whether there is certainty of the taxable event?

The taxable event under GST is the supply of goods or
services or both. It may be important to note the legislative
background of GST. While a plethora of indirect tax
legislations pertaining to various goods and services have
been subsumed under the GST legislation, it is evident
that the fundamental distinction between goods and
services is still relevant. It is still not a very comprehensive
tax on all supplies but rather a tax on goods or services or
both. This is the reason why both these terms are defined
separately and there are provisions to determine the
nature of supply as either being that of goods or services,
or neither. Further, many provisions like time of supply,
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rate of tax and place of supply are distinct for goods and
for services.
The term service is defined u/s. 2(102) as anything
other than goods, money and securities. However, this
definition appears to be sketchy and does not in any way
define the essence of what constitutes service and what
does not. It is, therefore, felt necessary that before one
embarks to understand the scope of the deeming fiction
referred to above, it may be important to determine the
essence of what constitutes goods and what constitutes
services and the essential differences between the two.

has provided a service to the actor since the flow of
consideration is from the actor to the producer. Further, it
would not be correct to even say that the actor provided
a free service in this case since neither the producer nor
the trade nor the actor himself perceives a value for the
‘acting’ carried out by him. In that sense, the acting is
carried by the actor for himself and not for the producer.
It is, therefore, felt that despite a wide residuary definition
of service, the essential attributes of service would be:
An enforceable contract between two persons;
A consideration flowing from one person to another;
◆ A defined activity set carried out by one person for
another under specific instructions of another person.
◆
◆

Prior to the introduction of GST, it was always felt that
the fundamental attributes of goods would be utility,
possession, transferability and storage value. Similarly,
the fundamental attributes of service were understood to
be an activity carried out by a person for another for a
consideration under an enforceable contract. It is evident
that the concept of ‘goods’ is distinct from the concept
of transaction in ‘goods’ like sale of goods. For example,
a person may possess ‘goods’ and such goods will
have utility and value (some inherent value) and such
possession may have no linkage with consideration or
any contract or another person. In distinction to goods, by
their very nature services cannot be viewed in isolation
of their rendition or provision. It is felt that this very
essence of goods or services does not change due to
the introduction of GST. The definitions have to be read
in this context.
On a co-joint reading of the definitions under various
legislations and the judicial interpretation, it can be argued
that an enforceable contract between two parties and
consideration are essential elements for something to be
defined as a service in general. For example, a musician
singing on the road cannot be treated as providing
services to passersby since there is no enforceable
contract between the two. Similarly, acquiring knowledge
by reading books cannot be considered as a service even
if the said knowledge is for furtherance of the business
in the future. Most businesses receive free advice from
consultants – all and sundry. The businesses may not
even perceive a value in such advises.
One would generally consider that an actor provides a
service to a film producer. This is because generally, the
producer approaches the actor and pays him a fee for
acting in the movie. However, if a struggling newcomer
approaches a producer and offers to pay him a fee and
also act in the movie, one would say that the producer
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

The issue to be examined here is whether and to what
extent do the above essential elements of service get
diluted due to the deeming fiction prescribed under
schedule I entry 2.
Clearly, the cost and revenue mismatches across
jurisdictions are on account of imbalances in the underlying
activities carried out at the different jurisdictions. For
example, a litigation pertaining to Chennai may land up
in Delhi in the Supreme Court and may be supported by
the in-house legal counsel from Mumbai. Would these
activities fall within the mischief of the above deeming
fiction?
Admittedly, the various locations where a taxable person
may be registered are deemed to be distinct persons for
the purposes of the GST law since they bear separate
GST registrations. However, does the deeming fiction
restrict itself merely to the distinctness of a person (i.e.,
entity) or does it create a distinctness amongst all its
relationships with business, employees, clients, assets,
suppliers, government authorities, judiciary, etc.? In order
to fit within the deeming fiction entry mentioned earlier, a
series of deeming fictions will have to be created. This will
have its own set of challenges. For example,
The different locations for which registration would have
been obtained would be treated as distinct persons. This
has been provided in section 25. However, nowhere is
it stated that due to such distinctness of establishments,
the legal existence of the taxable person is to be totally
ignored;
◆ In the above example, the in-house counsel will have
to be treated as an employee of the legal entity. This is
a deeming fiction, but this is nowhere provided under the
◆
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law. Further, the reason for treating him as an employee of
Maharashtra registration is merely because he generally
sits in the Maharashtra office. This is again a deeming
fiction since the person who is the employer cannot be
determined by the location where the employee usually
sits. Similarly, the payment of the salary to the in-house
counsel may be accounted in the books in Maharashtra.
In most of the cases, the entity maintains common
books of accounts. Further, accounting principles cannot
determine the tax implications;
◆
Most of the other regulations, employment contract,
the expectations of the stakeholders and the conduct
of the employee, would not in any way suggest that the
counsel is an employee of a particular registration. Even
the GST law may not restrict the interpretation of the
person being an employee of a particular registration and
not the legal entity as a whole. If such an interpretation is
taken by the GST authorities, under which authority could
such in-house counsel located in Mumbai be summoned?
Similarly, section 137 of the GST law provides for liability
of officers responsible for the conduct of the business as
being guilty of the offence.
Similarly, can one really say that the litigation is that of
legal entity or will it be said to be that of registration (and
what would be the principles which will determine this
aspect)? Will the artificial distinctness then imply that one
office (registered) has rendered a service to another office
(whether or not registered) by providing the in-house legal
counsel requiring a value to be assigned to such alleged
service with a corresponding tax liability in Mumbai and
credit in Chennai? What would be the scenario of hotel
booking carried out by the Delhi office for the in-house
counsel? Will the concept of business also be considered
distinctly and, therefore, can it be argued by the Delhi
officer that the stay in the hotel is not for the furtherance
of business of the Delhi branch and therefore input tax
credit should not be allowed?
Therefore, the deeming fiction provided under schedule
I entry 2 has to be restricted to the fiction that it creates.
In the absence of a clear intention to extend the deeming
fiction not only to the distinctness of the person but also
to all consequential relationships, it would not be correct
to create layers of such deeming fiction and thereby infer
the existence of a service which does not exist at all and
then operationalise the deeming fiction.
Another way to deal with the cost-revenue mismatch is to
suggest that there can be a difference between a receipt
of a supply and the receipt of the benefit of the supply.
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The distinction between a recipient of a supply and the
beneficiary of the supply is very well understood in the
judicial context. Just because the benefit of a supply is
derived by an artificially dissected distinct person, can it
be said that the original recipient of the supply is a further
supplier of service?
The GST law itself considers the possibility of the recipient
of service being distinct from the beneficiary of service. In
this context, the definition of recipient of service provided
under section 2(93) clearly demonstrates that the person
liable to pay the consideration is the recipient of the supply.
Further, the definition of location of recipient of service
u/s. 2(70) envisages a joint receipt of service by more
than one establishment and suggests a tie-breaker test
to determine the establishment most directly connected
with the supply. The provision stops at that and does
not further provide a deeming fiction to further suggest
that there is a secondary supply by the most directly
connected establishment to the less directly connected
establishment.
If the above proposition is taken as a legal requirement,
one may even find the provisions of input service
distributor totally redundant.
In view of the above discussions, it is felt that there is
no element of service rendered by the corporate office
to the branches when there is a cost-revenue mismatch
and certain support functions are performed by the
corporate office which may be intended for the benefit of
the branches.

Whether there is certainty about the person
who is liable to discharge the tax liability?
Another important aspect is the determination of the
person who is the service provider and therefore liable
to discharge the GST liability on the so-inferred deemed
supply. It is felt that this aspect itself can be a subject
matter of severe uncertainty.
Let us take an example of two branches of a taxable
person, say Maharashtra and Gujarat jointly rendering
a service to a client. Section 2(15) of the IGST Act will
define either one of the two branches as the establishment
most directly connected with the supply. The issue to
be examined is whether there is any service provided
between the two branches? If yes, who renders service
to whom? This question cannot be answered in isolation
at all. If at all a conservative view has to be taken, an
additional piece of information will be required as to
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which of the two establishments is the establishment
most directly concerned with the supply and then only
one can perhaps argue that the less directly connected
establishment is providing service to the most directly
connected establishment. It may be noted that there is no
specific deeming fiction to this effect.
Let us extend the above example slightly and say that
the two branches are jointly rendering free service to the
client. How would one now conservatively operationalise
the deeming fiction?
Therefore, it is evident that it is difficult to examine who is
the service provider with certainty.

Whether there is certainty about the person
who is the service recipient?
Let us extend the example provided above to the case
of a disaster recovery centre which is located in Andhra
Pradesh. If due to cost-revenue mismatch it is inferred
that there is a requirement to deem a service flow, the
question which arises is whether the Andhra Pradesh unit
is rendering services to the corporate office in Maharashtra
or to all the units located across the country? Who is the
recipient of the deemed service alleged to have been
provided by the Andhra Pradesh unit?

Even if a proportionate cost allocation is carried out across
the country, the same may not be really representative
of the receipt of service by the constituent units. This is
because in many cases there may not be a clear periodspecific matching of costs and revenues. To continue the
example of VAT litigation, it may be possible that when the
litigation comes up before the Supreme Court, the unit in
Tamil Nadu may have already shut down and therefore
there may not be any distinct person in Tamil Nadu. In
such a case, how would one define the activity to be that
of a rendition of service to Tamil Nadu when there is no
such unit? If the cost is cross-charged on proportionate
basis to all other states, the same may be incorrect since
they have not received any service at all.

Whether there is certainty on the nature of
supply and the rate of tax?
The next issue which arises is the identification of the
exact nature of the service rendered. Each scenario
may be different. In the above example, is it the case of
legal services rendered by the Maharashtra office to the
Chennai office or is it a sort of residuary service? The
service cannot be described as a legal service due to
various reasons including the regulatory framework in the
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country. Even if it is to be treated as a residuary service,
the same should be capable of some description. What
is that description? A very common-place answer is that
the same constitutes business support services. This
again appears to be a very circuitous answer because in
the normal course the in-house legal counsel would be
expected as a part of his employment contract to perform
the said activity. Notionally attributing a totally different
name to the said activity may be inappropriate.
Similarly, when the logistics team of the company
arranges for the transportation of the products of the
company, does it provide a ‘goods transport agency
service’ and therefore be liable for tax @ 5% or does it
provide a business support service? Does the F&B team
provide ‘restaurant services’ or does it provide business
support services? There can be many more examples.
The answers are obvious. There is really a significant
uncertainty in defining the nature of the supply and the
consequent tax rate on such presumed supply.

Whether there is certainty in the value on which
the tax has to be charged?

It is also felt that if a view is taken that there is a supply
between distinct persons under the above case, the
provisions of the law have to provide with certainty the
value of the said supply on which the tax has to be
discharged.
Section 15(1) of the CGST Act, 2017 which deals with the
provisions relating to value of taxable supply, provides as
under:
(1) The value of a supply of goods or services or both
shall be the transaction value, which is the price actually
paid or payable for the said supply of goods or services
or both where the supplier and the recipient of the supply
are not related and the price is the sole consideration for
the supply.
In the instant case, there is no transaction value, or the
price actually paid by the branches to the head office.
Since there would be one single legal entity, there is
no occasion to maintain state-specific bank accounts
and periodic settlements through receipts or payments
from such bank accounts. In some cases, there may be
an internal accounting entry to define location-specific
profitability for MIS purposes. However, this concept of
accounting entry is notional and it deals with locationspecific entries and not ‘distinct person’ specific entries.
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Further, in many cases there may not be an internal
accounting entry since there may not be any legal
requirement to provide for the same.
In the absence of the transaction value or price, one
can say that the value of taxable supply is NIL with a
consequent NIL liability. However, a counter argument
could be that the transaction value is acceptable only if
the supplier and the recipient are not related persons.
The scope of related persons has already been dealt with
in the earlier paragraph. Further, section 15(4), which is
applicable in cases where valuation as per sub-section
(1) is not possible, provides as under:
(4) Where the value of the supply of goods or services
or both cannot be determined under sub-section (1), the
same shall be determined in such manner as may be
prescribed.
From the above, it appears that reference to section 15(4)
is required only when the provisions of section 15(1) are
not applicable, i.e., price is not the sole consideration and
parties are not related. Therefore, the issue is whether the
supply made by the head office to its distinct persons will
be classifiable for valuation u/s. 15(1) of the CGST Act or
not? This query arises because distinct persons are not
treated as related persons for the purpose of GST, as is
evident from the definition referred earlier.
It can be argued that the definition of related person deals
with legally distinct entities and not with distinct persons
as defined under the GST law. Therefore, the transaction
value of NIL u/s. 15(1) should not be disturbed.
Even if a view is taken that the distinct persons as defined
u/s. 25 fall within the definition of related persons under
explanation to section 15, the question which arises is how
the same will be valued keeping in view the provisions of
valuation prescribed under the CGST Rules. Chapter V
of the CGST Rules contain the rules for determination of
value of supply in following specific cases:
27 - Value of supply of goods or services where the
consideration is not wholly in money;
◆ Rule 28 - Value of supply of goods or services or both
between distinct or related persons, other than through
an agent;
◆ Rule 29 - Value of supply of goods made or received
through an agent;
◆ Rule 30 - Value of supply of goods or services or both

based on cost;
31 - Residual method for determination of value of
supply of goods or services or both.

◆ Rule

Rule 28 of the CGST Rules, 2017 prescribes for situations
of defining a value of supply of services between distinct
persons. Rule 28(a) provides that the open market
value of the supply will be considered for the purposes
of valuation. This provision itself implies marketability of
the support functions provided by the corporate office.
Most of the activities carried out by the employees at
the corporate office may be such that they may not be
amenable to outsourcing or any element of marketability.
For example, it would not be correct to define the activities
carried out by a director for the company as services
which are freely marketable. Such activities are carried
out only due to the specific relationship as a director of the
company. The activity and the relationship is so closely
knit with each other that the activity cannot be looked
upon de hors the relationship. In such cases, it may be
incorrect to attribute marketability and consequently open
market value to such supply.
Similarly, the activities carried out by the employees may
be so unique that it may not be possible to define a value
of a service of like kind and quality and therefore Rule
28(b) would also fail.
Rule 30 provides for a mechanism to determine the value
on the basis of the cost of provision of service. However,
the cost incurred on the activities may also not be easily
determinable. For example, if the in-house counsel
appears for the matter in the Supreme Court, will the salary
cost be considered as the cost of provision of service or
will the company cost attributable to retirement benefits
also be added into the calculation? Will the notional
cost of his cabin be added? Will the electricity cost be
added? How does one determine with precision the cost
of provision of service and attribute fixed overheads when
the so-called service itself is not clear and there is no
identification of the unit of measurement? Therefore, Rule
30 fails to provide a definitive answer to the calculation of
value of the presumed service.

◆ Rule
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The second proviso to Rule 28 specifies that the value
declared in the invoice shall be deemed to be the open
market value of the goods or services in cases where
the recipient is eligible for full input credit. It is felt that
the condition mentioned in Rule 28 will have to be read
down by the courts as leading to artificial discrimination
and also leading to a scenario where the supplier is
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expected to demonstrate something which is impossible.
Once the condition is read down or read in context, it can
lead to the conclusion that the transaction value should
be accepted.

Whether there is certainty as regards the time
at which the tax has to be discharged?
The next issue to examine is whether there is any certainty
as regards the time at which the tax has to be discharged.
Section 13(2) of the CGST Act prescribes the time of
supply of services to be the earliest of the following dates,
namely,
(a) the date of issue of invoice by the supplier, if the
invoice is issued within the period prescribed under subsection (2) of section 31, or the date of receipt of payment,
whichever is earlier; or
(b) the date of provision of service, if the invoice is not
issued within the period prescribed under sub-section (2)
of section 31, or the date of receipt of payment, whichever
is earlier; or
(c) the date on which the recipient shows the receipt of
services in his books of account, in a case where the
provisions of clause (a) or clause (b) do not apply.
Essentially, if the invoice is issued within the prescribed
time, the date of issue of invoice or the date of receipt,
whichever is earlier becomes the time of supply. In
the instant case, there is no question of any amount
exchanging hands and therefore there is no date of
receipt. One will therefore have to refer to the provisions
of the invoicing rules. Section 31(2) read with section
31(5) prescribes the outer time limit within which the
invoice has to be issued in the case of continuous supply

of services. Accordingly, it is mentioned that the invoice
shall be issued as under:
(i) where the due date of payment is ascertainable from
the contract, the invoice shall be issued on or before the
due date of payment;
(ii) where the due date of payment is not ascertainable
from the contract, the invoice shall be issued before or
at the time when the supplier of service receives the
payment;
(iii) where the payment is linked to the completion of an
event, the invoice shall be issued on or before the date of
completion of that event.
It is more than evident that the above scenarios are not
applicable in the instant case and therefore the provisions
relating to the time of supply cannot be implemented with
reasonable certainty.
To summarise, it is felt that significant uncertainty exists
over various elements towards the implementation of
the proposition to consider the impact of cost-revenue
mismatch as a deemed service by the cost-incurring state
to the revenue-earning state, and such uncertainties
vitiate the charge sought to be created by schedule I entry
2, especially vis-à-vis the supply of services between
distinct persons of the same legal entity.
In view of the above discussion, a view that the common
expenditure incurred by the head office, the benefits of
which are claimed by the various other branches, cannot
be construed as supply by the head office to branches is
possible. Therefore, a cross charge may not be required
by the head office to the respective branches.
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RECENT DECISIONS–INDIRECT TAXES
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Chartered Accountants

I. HIGH COURT

25

2019 [22] G.S.T.L. 21 (Bom) Nirmal Seeds Pvt.
Ltd. vs. Commissioner of Central Excise, Nashik
Date of order: 5th December, 2018

Freight charges paid by dealer and reimbursed by
supplier is includible in assessable value

FACTS
The appellant sold goods to its dealers at a price
inclusive of freight charges which was later reimbursed
by the appellant. During the course of audit it appeared
from some invoices to Revenue that the appellant
deducted freight charges from the total invoice amount,
with a note saying ‘consignee to pay’. Consequently,
a show cause notice was issued alleging that service
tax was not paid on the freight element, which was in
fact paid by the consignee on behalf of the appellant.
Later, both the appellate authority as well as the Tribunal
confirmed the demand against the appellant holding that
the entire arrangement was made with dealers so as to
reduce its service tax liability. Aggrieved, the appellant
preferred an appeal before the Hon’ble High Court, also
contesting the extended period of limitation.

HELD
The Hon’ble High Court held that all the authorities had
concluded that the arrangement arrived at between the
appellant and its dealers was such that the payment
of service tax could be reduced. This factual finding
of the authorities was based on detailed scrutiny of
the invoices, ledger accounts, etc., from which the
authorities had held that the freight paid by the dealers
was for and on behalf of the appellant, thus the appellant
was rightly held liable for payment of service tax.
Further, the High Court held that on the basis of the
definition as provided in Rule 2(1)(d)(v) of the Service
Tax Rules, 1994 it was correctly held by the lower
authorities that the payment made by the agent would
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be the liability of the principal for the purpose of service
tax. The extended period of limitation was also held as
rightly invoked. The appeal was thus disallowed, holding
the order of lower authorities correct.

26

[2019 104 taxmann.com 225] (Calcutta HC)
Srijan Realty (P) Ltd. vs. Commissioner of
Service Tax
Date of order: 8th March, 2019

The Hon’ble High Court held that in the absence of
a license granted under the Electricity Act, 2003 the
activity of receiving high-tension electric supply and
redistribution of the same after its conversion into
low-tension supply cannot be regarded as ‘trading of
goods’ so as to be covered u/s. 66D(e) or 66D(k) of
FA, 1994, i.e., negative list, and thus, chargeable to
service tax

FACTS
The petitioner developed and operated a commercial
complex and entered into an arrangement with an
electricity company whereby he received high-tension
electric supply in the sub-stations in the commercial
premises. The electricity company raised a single
consolidated bill on the petitioner. Thereafter, the electric
supply was converted into low-tension and redistributed
to various occupants of the commercial complex. Submeters were installed for the respective occupants and,
based on the readings, the petitioner raised invoices
(bills).
The Revenue contended that since the petitioner is
authorised to sell electricity in terms of the Electricity Act,
2003 he would not be entitled to avail benefit of section
66D(e). Revenue opined that conversion of electricity from
high-tension to low-tension and redistribution thereof to the
occupiers being a service, the entire consideration charged
by the petitioner to various occupants would be eligible to
service tax
93
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HELD
The Hon’ble High Court observed that in light of provisions
of the Electricity Act, 2003 the petitioner cannot be said
to be an electricity-generating company. Nor could it said
that the petitioner engaged in the supply or trading of
electricity because the definition of 'supply' and 'trading' did
not allow him to come within that definition. The petitioner
is not an electricity trader as defined in section 2(26) of
the Electricity Act, 2003. Besides, the petitioner does not
have a license to undertake trading in electricity u/s. 12
of the Electricity Act, 2003. The petitioner also cannot
be said to be engaged in the business of transmission
because he does not have such a license. The petitioner
is not a person authorised to transmit, supply, distribute or
undertake trading in electricity.
Thus, the Court held that sale, trading and distribution
being not applicable, the only other thing that remains to
describe the activity undertaken by the petitioner is service.
Though electricity is regarded as ‘goods’ and capable of
being traded as held in State of Andhra Pradesh vs.
National Thermal Power Corpn. Ltd. 2002 taxmann.
com 2376 (SC) and Aluminium Co. vs. State of Kerala
1996 taxmann.com 1097 (SC), the Court held that the
activity of the petitioner cannot be treated as a trade as
it would violate the provisions of the Electricity Act, 2003.
Therefore, it held that the activity was liable for service tax.
The Court dismissed the petition.

II. TRIBUNAL
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[2019-TIOL-1705-CESTAT-DEL] BSNL vs.
Commissioner of Central Excise and Service Tax
Date of order: 20th December, 2018

Reversal of wrongly availed credit without utilisation
is not liable for interest or penalty

FACTS
During the course of scrutiny of service tax record, it was
observed that the appellant wrongly availed CENVAT
credit during the month of April, 2009 as 50% of duty
paid on capital goods on which 100% credit was already
taken in the financial year 2008-09. Although on being
pointed out the said (availed) credit was reversed from
the credit balance, the department issued a show cause
notice stating that the impugned credit availed was not
admissible in terms of Rule 4(2a) of CENVAT Credit
Rules, 2004 and as such was proposed to be recovered
along with interest and penalty u/s. 78. The Commissioner
ordered to appropriate the impugned amount of wrongly
availed CENVAT credit which was reversed. Recovery
94

of interest on the said amount was also confirmed and a
penalty of same amount was imposed. Being aggrieved,
the appellant went before the Tribunal.

HELD
The Tribunal primarily observed that the credit wrongly
availed in the books was immediately reversed in the
books of accounts when it was pointed out. Further, Rule
14 of the CENVAT Credit Rules, 2004 in clear terms
provides that only when credit is taken and utilised there
is a liability of interest. However, in the present case the
CENVAT credit was not utilised. It therefore becomes
a revenue-neutral situation. Further, even with respect
to penalty it was held that since there is no intention
to evade payment of tax, the question of imposition of
penalty is absolutely irrelevant.
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[2019-TIOL-1650-CESTAT-Ahm] M/s.
Innovate Securities Pvt. Ltd. vs. CCE & ST
Date of order: 27th November, 2018

Service tax not applicable on recovery of service tax,
stamp duty, etc. by stock brokers from clients

FACTS
The issue relates to service tax applicability on
transaction charges, SEBI turnover fees, stamp duty,
security transaction tax, etc. paid to National Stock
Exchange (NSE), Bombay Stock Exchange (BSE), etc.
and collecting reimbursement of the same along with
brokerage from the clients in the hands of stockbrokers.
Taxability of these facts was dealt with in detail earlier in
the case of Span Caplease Pvt. Ltd. & Others vs. CST,
Ahmedabad in a bunch of 28 appeals vide order dated
29th September, 2017 by the Ahmedabad Tribunal and
by the Delhi Tribunal in Mohak Commodities P. Ltd. vs.
CCE, Jaipur 2018(10) GSTL 316 (Tri.-Del).

HELD
The Tribunal observed that the issue was dealt with
in various judgements whereunder the Tribunal had
consistently held that these charges were statutory
in nature and therefore not liable for service tax. The
order contains no discussion but the extracts from the
above judgements are reproduced wherein discussion
on valuation provisions in Rule 67 is taken up in detail.
It was observed that no receipt other than brokerage or
commission received by the stock broker was intended
to be brought in the ambit of taxable value. There was
no question of equity in tax and the taxation statute has
to be construed strictly. Value is generally derived from
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2010-11 to 2014-15.

the price. Other charges realised by the appellants
not being commission, could not be included in the
assessable value.

As per the appellant, Rule 2C of the valuation rules do
not exempt any service or portion of the value and there
was no other provision in law to make Rule 6 applicable
to outdoor catering service. Therefore, 40% value
cannot be treated as exempt portion. According to the
department, the Commissioner (Appeals) was correct in
finding that Rule 6 was mandatorily applicable.

Further, the Revenue had not discharged the burden to
bring the above receipts to charge. A similar view had
been expressed in the case of Consortium Securities
Pvt. Ltd. vs. CST 2017-TIOL-232-CESTAT-DEL and the
appellant had succeeded on the fundamental principle
of taxation. Based on the observation made in the above
two judgements, the appeal was allowed.

HELD

FACTS

The definition of catering as per section 65(24) would
mean a person supplying directly or indirectly any food,
edible preparations, alcoholic / non-alcoholic beverages,
crockery or similar articles for any purpose or occasion.
Further, as per Explanation 1 to Rule 2C of the valuation
rules also, it is fair market value of all goods and
services supplied. Therefore, while determining the
aspect of catering service, both sale of food and service
for consumption of food are already included in 60% of
the value of invoice.

The appellant, a provider of catering services, paid
service tax as per Rule 2C of Service Tax (Determination
of Value) Rules, 2006 on 60% of the gross invoice
amount charged to customers with effect from 1st July,
2012. Prior to that, he paid service tax on 50% of
abated value in accordance with Notification 1/2006ST which had a condition of non-availment of CENVAT
credit. Consequent upon EA-2000 audit, the appellant
was directed to reverse CENVAT credit under Rule 6 of
CENVAT Credit Rules, 2004 considering the balance
40% value of invoice as “non-taxable” for the period

On the other hand, the definition of service in section
65B(44) of the Finance Act, 1994 excludes pure sale not
associated with delivery of goods and services together
and deemed sale within the meaning of Article 366(29A)
of the Constitution. Therefore, the other component of
40% of gross value received cannot be considered as
‘exempted service’ to make Rule 6(3) of CCR applicable
and to maintain separate record for availment of CENVAT
credit on it, including on processed food purchased as
raw material.
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[2019-TIOL-1417-CESTAT (Mum)] Popular
Caterers vs. CCGST
Date of order: 8th May, 2019

Outdoor caterers not required to reverse credit, when
service tax is paid as per Rule 2C of ST Valuation
Rules as balance 40% value is not ‘exempted service’
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Neelkamal Realtors & Erectors vs. State of
Maharashtra [MVAX 8/2019 (Bom)]
Date of order: 3rd June, 2019

Interest liability on developers with effect from 2006
The Hon’ble Bombay High Court has held that interest u/s.
30(2) of the MVAT Act, 2002 will run from 2006 onwards
when the levy was brought for taxing development
contracts and not from the date on which the Supreme
Court ultimately upheld the constitutionality in 2013 in
L & T vs. State of Karnataka [(2013) 1 SCC 718]. The
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

reason given is that Courts only clarify the law and do
not make the law. Therefore, the judgement in 2013 of
the Supreme Court merely clarified the law and cannot
impact the interest liability itself.

NOTE

There are many points which were not argued at all
and the correct factual position was not set out before
the Court. Since this judgement has a huge impact
on developers, the author is setting out these factual
aspects here so that readers can take an informed
decision in their respective cases:
95

480 (2019) 51-A BCAJ
(1) An amendment levying tax on the sale of flats was
introduced by Maharashtra Act No. XXXII of 2006 dated
5th August, 2006 with effect from 26th June, 2006 [section
37(3)]. The same was challenged before the Hon’ble
High Court at Bombay. The Court granted interim relief
by ordering a stay of the provision levying tax. The order
stated that the Sales Tax Department shall not enforce
registration, filing of returns, coercive recovery in cases
covered by the amendment. The builders / developers
were directed to submit a statement of the sale of flats
periodically to the Sales Tax Department.
(2) This judgement upholding the constitutionality was
challenged before the Supreme Court of India. The
Hon’ble Supreme Court upheld the constitutionality
of the amendment, but struck down the computation

PART C

mechanism contained in Rule 58 as being ultra vires the
Constitutional power to levy tax under Entry 54 of the
state list of the seventh schedule to the Constitution of
India. The Hon’ble Supreme Court directed the State of
Maharashtra to make changes in Rule 58 to comply with
the guidelines contained in the judgement.
(3) The Government of Maharashtra substituted the Rule
58 on 29th January, 2014 with retrospective effect from
20th June, 2006. The Hon’ble Court has not considered,
since it was not argued, that interest u/s. 30(2) cannot
be levied up to the year 29th January, 2014 since the levy
was rendered unenforceable till that date because there
was no mechanism for payment of tax until Rule 58 was
brought in line with the Supreme Court judgement.

IGOODS AND SERVICES TAX (GST)
I

I

PULOMA DALAL JAYESH GOGRI MANDAR TELANG

Chartered Accountants

I. HIGH COURT
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2019 [23] G.S.T.L. 162 (All) DM Advertisers
Agency vs. State of U.P.
Date of order: 14th February, 2019

If States do not have power to levy tax on any
particular activity, municipal corporations cannot
enjoy such power – No taxes can be levied without
power

FACTS
A writ petition was filed by the petitioner, an advertising
company, challenging the vires of the Mathura Vrindavan
Nagar Nigam (Vigyapan Kar Ka Nirdharan and Wasuli
Viniyaman) Upvidhi, 2017 which enforced bye-laws
with effect from 6th January, 2018 by virtue of section
172(2)(h) of the U.P. Municipal Corporation Act whereby
advertisement tax was levied. However, the said provision
had stood deleted vide section 173 of the U.P. GST Act
enforced on 1st July, 2017. Moreover, the power to impose
advertisement tax by the state was divested through
section 17 of the Constitution 101st (Amendment) Act
with effect from 16th September, 2016 which deleted Entry
55 of List-II of the VIIth Schedule of the Constitution of
India by which the state legislature was invested with the
power to make laws in respect of taxes on advertisement.

was deprived of power to levy tax on advertisement,
clearly the municipal corporations also ceased to have
the power to impose any tax on advertisement. Therefore,
Mathura Vrindavan Nagar Nigam had no legislative
competence on 6th January, 2018 to promulgate the
aforesaid bye-laws. Accordingly, the writ petition was
allowed, striking down the aforesaid bye-laws as ultra
vires.
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2019 [23] G.S.T.L. 164 (All) Mandeep Dhiman vs.
Dy. Dir., Directorate-General of GST Intelligence
Date of order: 6th March, 2019

A writ of habeas corpus shall not be maintainable
when a person is in custody on the basis of orders
passed by a court of competent jurisdiction

FACTS
A writ of habeas corpus was filed directing the
respondents to produce the detainee before the Court.
The detainee was arrested u/s. 69 of the Central Goods
and Services Tax Act, 2017 for the offences specified in
section 132(1) of the said Act. The detainee had also filed
a bail application before the Chief Judicial Magistrate
which was subsequently rejected, in response to which
the aforementioned writ was filed.

HELD

HELD

The Hon’ble Court held that when the state legislature

The Hon’ble High Court dismissed the writ petition
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stating that writ of habeas corpus shall not be
maintainable since the person detained was in custody
on the basis of the orders passed by a Court of
competent jurisdiction.
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2019 [23] G.S.T.L. 178 (Mad) TVL. R.K. Motors
vs. State Tax Officer, Virudhunagar
Date of order: 24th January, 2019

Goods seized as they were not offloaded at designated
place but taken further to another delivery point. But
tax was duly paid on said goods, thus seizure order
was held to be grossly unreasonable

FACTS
A writ petition was filed challenging the vindictive and
drastic order levying penalty and detention of goods
and vehicle. E-way bill was generated by the petitioner
having separate billing and shipping addresses. The
goods under transit were not offloaded at the designated
place; instead, they were taken further towards the
billing address. The said goods were also covered under
appropriate documents and the tax was remitted. There
was no attempt of evasion. The vehicle in transit was
intercepted by the respondent Department when it was
en route to the billing address. The vehicle was seized
and the driver of the vehicle was asked to co-operate. It
appeared that he did not co-operate with the authorities.
Therefore, owing to the circumstances, the impugned
order was passed by the respondent. Hence, writ petition
was filed questioning the detention order.

HELD
The Hon’ble High Court held that the order passed
by the respondent was grossly unreasonable and
disproportionate; it said the respondent ought to have
taken a sympathetic and indulgent view. Hearing both
the parties, the petitioner was directed to pay a sum
of Rs. 5,000 as fine to the respondent and ordered the
release of the goods and the vehicle, thereby quashing
the impugned orders and allowing the petition.
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2019 [23] G.S.T.L. 191 (Ker) Chaithanya Granites and Marbles vs. Assistant State Tax Officer,
State Goods and Services Tax Department,
Kasaragod
Date of order: 19th September, 2018

E-way bill expired due to breakdown of the vehicle,
goods and vehicle directed to be released on personal
bond without bank guarantee
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FACTS
The present writ petition was filed against the detention
order passed by the Department despite reasonable
submissions for interim release. The petitioner had
purchased goods from a company in Maharashtra. These
were entrusted to the parcel agency after generating the
E-way bill. En route to the destination, the vehicle broke
down and required repairs in Karnataka. In the meanwhile,
the state of Kerala was caught in unprecedented floods
which made it impossible for the transporter to resume the
journey. Thus, the E-way bill expired since it took more time
than usual for the transporter to reach the destination. The
vehicle was intercepted by the respondent and the goods
were seized u/s. 129 of the GST Act, 2017. Hence the writ
petition.

HELD
The Hon’ble High Court of Kerala held that that once
the petitioner had explained the circumstances through
submissions, the respondent ought to have taken a lenient
view rather than a practical view. The said writ petition
was disposed by holding that the goods be released
under security of personal bond from the petitioner without
insisting on the bank guarantee.
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2019 [23] G.S.T.L. 3 (Ker) Noushad Allakkat
vs. State Tax Officer (WC), State GST Deptt.,
Manjeri
Date of order: 4th October, 2018

Bank guarantee submitted with regard to detention of
goods cannot be enchased during limitation period
of appeal

FACTS
The petitioner, a dealer in timber, purchased timber in
Tamil Nadu and was transporting it to Kerala. The said
goods were intercepted and detained u/s. 129 of the
Kerala GST Act, 2017 for the supplier’s failure to collect
IGST. Subsequently, an order was passed imposing tax
and penalty. The petitioner obtained provisional release of
goods after furnishing a bank guarantee for tax and penalty
and also tendered bond and security for the value of the
goods.
Later, he decided to contest the adverse order by filing a
statutory appeal u/s. 107 of the said Act. But before the
petitioner’s action on the Department, it threatened to
apprehend him to invoke the bank guarantee on failure to
produce goods at the appointed date and time as laid down
under Rule 140(2) of the CGST Rules, 2017 and confiscate
97
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them. Aggrieved by the same, the petitioner preferred a
writ petition before the Hon’ble High Court.

HELD
The Hon’ble High Court, while deciding the issue, relied
on the decision of Commercial Tax Officer vs. Madhu
M.B. 2017 (6) GSTL 150 (Ker.) wherein it was held
that a dealer ought to produce the goods at the time of
adjudication, which was not produced by the petitioner;
therefore, he was held liable for penalty. But the Court also
left room for the petitioner to distinguish the judgement
and assert its case before the Appellate Forum. It was
further held that pending the petitioner’s three months’
time to prefer an appeal against the impugned order, the
act of the respondent was inequitable to invoke the bank
guarantee. The writ petition was disposed with a direction
to the Department to not invoke the bank guarantee for
three months. In the interim, the petitioner was directed
to make efforts before the appellate authority to get an
interim protection, pending appeal.
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2019 [23] G.S.T.L. 168 (Kar) Avinash Aradhya
vs. Commissioner of Central Tax, Bengaluru
Date of order: 18th February, 2019

In case of an offence punishable under GST Law,
anticipatory bail granted on imposing stringent
conditions

FACTS
A group of petitioner companies along with other
companies indulged in continuous issuance of fake
invoices without actual supply of goods with an intention
to enable them to avail the input tax credit fraudulently.
Revenue registered a complaint against these
companies upon finding that the invoices which were
issued and circulated among these companies and other
companies reached back to the originating companies
without actual movement of goods, thereby transferring
the irregular input tax credit to the originating companies
for payment of GST and Sales Tax; it held that this was
offensive and criminal in nature.
Consequently, the Revenue issued arrest orders
against this group of companies. The petitioner filed an
anticipatory bail application before the Hon’ble High Court
contesting the arrest order stating that as per section
137 of the GST Act, the maximum punishment which can
be imposed upon making out of offence and conviction
is five years and as per section 138 of the said Act,
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offence can be compounded before the Commissioner
on payment (of penalty). It further contested that there
was no irregularity or loss to revenue of Central or State
Governments. The GST was paid by creating invoices.
The only allegation against the petitioner was that it
gave only inflated transaction, therefore this cannot be
an offence under the said Act.
The respondent, however, vehemently objected to the
contention of the accused, stating that the petitioner
claimed ITC without any payment of tax and without
there being any movement of goods, due to which the
economy of the country could be affected. Further, the
respondent contested that actually no tax was paid to
anybody and rather only paper transactions happened
and such acts would affect trade transactions of the
nation. The act of the petitioner appeared to be a scam
and if allowed to be continued it would have its own
cumulative effect on the economy as a whole. And
if the accused were released on bail then the entire
investigation would be affected which may hamper the
case of the prosecution.

HELD
The Hon’ble High Court relied on the Hon’ble Supreme
Court decision passed in the case of Om Prakash &
Anr. vs. Union of India & Anr. 2011 (24) STR 257 (SC)
and in the case of Siddharam Satlingappa Mhatre vs.
State of Maharashtra and others, reported in (2011)
1 SCC 694 to understand the parameters to follow while
dealing with anticipatory bail. The Court observed that
no material was produced by the Revenue to show the
magnitude of loss likely to be caused and how the said
act could affect the economy of the country.
Thus, considering the gravity of the offence and
punishment which was likely to be involved, the Court
ordered the accused to be released on bail to meet
the ends of justice with imposition of some stringent
conditions, that each petitioner would have to execute a
bond of a sum of Rs. 5,00,000 with two sureties for the like
sum to the satisfaction of the authority and to surrender
before the Investigating Officer within 15 days from the
date of passing of the High Court order. Further that
they should not tamper with the prosecution evidence or
any documents required for the purpose of investigation
and should co-operate with the investigation and should
not leave the country without prior permission of the
Special Court for Economic Offences and refrain from
undertaking similar type of criminal activities covered
under the Act.
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[2019] 104 taxmann.com 31 (AAAR-Maharashtra) IMS Proschool (P) Ltd., in re
Date of order: 4th February, 2019

AAAR held that the scope of exemption under
Entry No. (69) of Notification No. 12/2017-CT(R) is
restricted only to the activities in relation to specific
schemes implemented by National Skill Development
Council and not to other skill development training
programmes provided by approved training partners
of NSDC under its general mandate to promote skill
development

FACTS
The appellant offers educational training and skill
development courses through classroom training and
virtual coaching for various national and international
certifications. The appellant is an approved training
partner of the National Skill Development Corporation
(NSDC) and the courses offered are approved by NSDC.
However, in some cases, the qualification packs (QPs)
/ National Occupation Standards (NOS) with reference
to certain courses are pending final approval and hence
such courses are conditionally / exceptionally approved
by NSDC. The appellant is offering such courses to
corporates and business institutes. In some cases, the
training part is sub-contracted to business partners of
the appellant.
The appellant sought advance ruling as to whether they
would be entitled to exemption provided under Entry No.
(69) of Notification No. 12/2017-CT (R) dated 28th June,
2017 in respect of services provided by the training
partner approved by NSDC in relation to any other
scheme implemented by NSDC.
AAR held that the NSDC programme would cover only
the actual schemes and programmes of skill development
that are undertaken by government through its various
ministries, departments, directorates, attached offices
and organisations and cannot in any way be construed
to include all the courses that enhance skills.
Aggrieved by this ruling of the AAR, the appellant filed
the appeal. Referring to clause (i) and (iii) of Entry No.
69(d), the appellant submitted that the scope of the said
entry is broad as it covers activities in relation to schemes
implemented by NSDC and hence, once it is established
that NSDC is involved in implementation of the activity
of training programmes / courses, the exemption should
be granted to the appellant.
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HELD
The appellate authority observed that NSDC is acting
as the nodal implementing agency for various schemes
implemented by the Ministry of Skill Development and
Entrepreneurship. The AAAR held that, as regards
various courses run by it, there is no conclusive
evidence that such training programmes are covered
under clauses (i) or (iii) of Entry 69(d). As regards the
appellant’s submission that the scope of the said entry
is broad as it covers activities in relation to schemes
implemented by NSDC, the appellate authority noted
that NSDC has two mandates, i.e., to implement specific
schemes of government and a general mandate to
encourage and support the private sector and skill
development.
Thus, the appellate authority held that the scope of
exemption given under said Entry No. (69) is restricted to
the schemes implemented by Ministries through NSDC
acting as nodal agency and cannot be extended to
general initiatives undertaken by NSDC. For arriving at
such a conclusion, the AAAR took a view that the words
“National Skill Development Programme” is very limited
in scope and is restricted only to the efforts that are
undertaken through government funding, government
schemes
and
specially-designed
government
programmes. Accordingly, the appellate authority upheld
the order of AAR that since the training provided by
the appellant is covered under the general mandate of
NSDC and is not related to specific government-funded
schemes implemented by NSDC, the appellant is not
entitled for this exemption.
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[2019] 104 taxmann.com 422 (AAAR-Maharashtra) Spaceage Syntex (P.) Ltd., in re
Date of order: 13th March, 2019

AAAR held that duty-free import authorisation (DFIA)
are included in duty credit scrips, as referred under
the Foreign Trade Policy. The sale or purchase of
DFIA are exempt from GST in light of Sr. No. 122(a) of
Notification No. 02/2017-CT (R)

FACTS
The appellant sought an advance ruling to decide
whether GST is applicable on sales and / or purchase of
DFIA (Duty-Free Import Authorisations) as Sr. No. (122a)
of Notification No. 2/2017-CT (R) exempts duty credit
scrip (DCS). The AAR observed that the DSC are issued
under chapter 3 of the Foreign Trade Policy, whereas
DFIA are issued under chapter 4 of FTP; observing other
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procedural differences between DSC and DFIA, AAR
held that DFIA are liable to GST. Being aggrieved, the
appellant filed the present appeal.

HELD
The appellate authority observed that DCS are rewards
provided to exporters under MEIS / SEIS schemes and
the goods imported / domestically procured against
them are freely transferrable. DCS can be used to offset
basic custom duty and additional custom duty for import
of goods. The DFIA is issued to allow duty-free imports
of inputs, i.e., it is an instrument to extend incentive to
exporters by entitling them to import the goods specified
under the import authorisation, without payment of
customs duties.
Thus, the appellate authority found that though the
DCS and the DFIA have been envisaged under different
chapters and under different schemes of the export of the
FTP followed by DGFT, the basic nature and functionality
of both the instruments is the same, i.e., to set off basic
customs duty on imports of goods. Further, it was noted
that in Atul Glass Industries Ltd. 1986 (25) ELT 473
(SC), the Supreme Court had held that the words and
expressions must be construed in the sense in which they
are understood in trade, by the dealer and the consumer.
The DCS and DFIA are construed as same in trade
parlance and are widely known as duty-paying scrips
or licenses or duty credit scrips due to their common
functionality and nature.
Further, the appellate authority observed that since the said
DCS cannot be used for payment of GST, the GST rate on
sale / purchase of DCS was reduced from 5% to 0% so as
to restore the lost incentive on sale of DCS to exporters.
Accordingly, the appellate authority set aside the ruling of
AAR by holding that DFIA is equivalent to DCS and thus
chargeable to nil rate of GST on sale or purchase of DFIA.
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[2019] 104 taxmann.com 88 (AAR-Madhya
Pradesh) J.C. Genetic India (P.) Ltd., in re
Date of order: 21st January, 2019

AAR held that the exemption for healthcare services
provided by clinical establishments is not applicable
to entities functioning as sub-contractors of clinical
establishments

FACTS
The applicant, a healthcare company, is engaged
in diagnosis, pre- and post-counselling therapy
100

and prevention of diseases by providing necessary
sophisticated tests. It also provides genomic information
which helps physicians and wellness professionals
in curing diseases and improving human health. The
applicant has a collaboration with diagnostic companies
accredited by NABL (National Accreditation Board
for Testing and Calibration Laboratories) and DSIR
(Department of Scientific and Industrial Research)
certified to provide advanced genetic tests that help
in prevention and management of cancer and various
health and metabolic disorders. The applicant sought an
advance ruling as to whether it qualifies to be a ‘clinical
establishment’ and eligible for exemption from GST to
healthcare services provided by clinical establishments
in terms of Notification No. 12/2017-CT (R).

HELD
AAR noted that the applicant has a collaboration with
diagnostic companies accredited by NABL and DSIR,
which indicates that the applicant does not have their
own authority for giving clear report / opinion of their own
for the tests and they have to get all the tests conducted
and certified by the said NABL-accredited laboratory.
Thus, AAR held that the applicant is functioning as subcontractors to the said accredited companies and not
as an independent clinical establishment.
Further, AAR observed that the exemption under said Entry
No. (74) is service-specific as well as service-provider
specific. To qualify for the said exemption an establishment
has to satisfy dual conditions of providing healthcare
service as well as being a clinical establishment. Thus,
AAR held that while the services provided by the applicant
may be healthcare service, since they do not qualify to be a
clinical establishment the benefit of said exemption would
not be available to them.

“For what it's worth... it's never too late, or in
my case too early, to be whoever you want to be.
There's no time limit. Start whenever you want. You
can change or stay the same. There are no rules to
this thing. We can make the best of it or the worst
of it. I hope you make the best of it. I hope you see
things that startle you. I hope you feel things you
never felt before. I hope you meet people who have
a different point of view. I hope you live a life you're
proud of, and if you're not, I hope you have the
courage to start all over again.”
– F. Scott Fitzerald
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SECURITIES LAWS
JAYANT M. THAKUR

Chartered Accountant

TAKE ACTION, BUT TREAD CAUTIOUSLY
SEBI oversees and regulates dealings in shares and
other securities traded on the stock exchanges. However,
for several years now it has also been regulating trading
in commodity derivatives on commodity exchanges. It
has replaced the Forward Markets Commission and the
SEBI Act and Regulations / Circulars issued thereunder
have effectively replaced the Forward Contracts
(Regulation) Act, 1952.
While the regulator is common between the two markets
now, and although there are fundamental similarities
between trading in securities on stock exchanges
and on commodity exchanges, there are fundamental
differences, too. The contracts in derivatives have broad
similarities in both the markets. The regulator also
recognises a fundamental similarity, that is, ensuring
fair price discovery in a regulated market that is
free of wrongful influences. Thus, for example, price
manipulation is as much a cause for worry for commodity
markets as it is for stock markets.
The volumes of trades in commodity exchanges are
fairly high. However, other than the much-discussed
matter of NSEL, there have been few orders by SEBI
relating to the commodity market. A recent SEBI order
(“the Order”), which has been promptly reversed on
appeal to the Securities Appellate Tribunal (“SAT”),
thus becomes a good case study to review some broad
aspects pertaining to the commodity market.
However, apart from considering issues specific to
commodity markets, this order also raises some
important issues relating to the type of orders that SEBI
can pass; for example,
 What are the situations where SEBI can pass ex parte
interim orders?
 Under what circumstances can SEBI debar parties
from dealing in the markets?

These questions are important because an ex parte
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interim order debarring a person may not only result in
huge losses to him but may even sound the death knell
for his business.

THE BACKGROUND
One of the primary concerns in the commodities market
is the cornering of stocks in a particular commodity. A
person cornering a very large percentage of the stock
of a particular commodity can be in a position to dictate
its price. Thus, SEBI has specified limits on trades by
persons and these limits apply to a single person or a
group of persons acting in concert.
To ensure that groups acting in concert are also brought
under this rule, SEBI has specified generic and specific
tests to determine whether a group of persons is acting
independently of each other or is acting in concert. Hence,
having certain specified relations or commonalities
would show such persons as acting in concert. However,
the exchanges can use generic criteria based on facts
of individual cases to determine whether ‘persons are
acting in concert’.
Cornering market beyond the specified limits, though
a violation in itself, can potentially lead to additional
violations.
The case in question, as seen below, allegedly had both
the concerns specified above.

THE FACTS AND THE SEBI ORDER
Vide an order dated 28th February, 2019 SEBI passed
an ex parte interim order against 26 persons for certain
violations while acting in concert. SEBI initiated this
action based on the advice of the commodity exchange
concerned. SEBI was informed that three persons were
holding more than 75% of the total exchange deliverable
stock of mentha oil. The exchange had applied the tests
specified by SEBI to determine whether these three
persons were acting in concert. These three persons
were found to have been funded by a certain person.
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The large holding was accumulated not only by
purchases on the exchange platform, but also through
off-market transactions. They had transferred their
purchases to the specified three persons. These parties
were also alleged to be connected with each other on
the basis of findings made by the exchange.
The acquisitions and holdings of these parties were
tabulated by SEBI over nearly a year and it was found
that the deliveries taken by them as a percentage of total
deliveries showed that the cumulative deliveries were
almost 75% of the total deliveries.
The order then analysed in detail the relationship
between the parties as well as the flow of funds between
them to demonstrate that they were acting in concert.
Further, the order highlighted an aspect that strengthens
SEBI’s case. It pointed out that some of these parties
traded for the first time. A few opened their trading
accounts during this period itself. Many traded beyond
their capacity (i.e., net worth) – for example, in an
extreme case, a person whose declared net worth was
Rs. 15 lakhs had taken delivery of goods worth Rs. 34.94
crores, which was 23,293% of his net worth!
The order also considered the numerical limits specified
for the commodity and noted that such persons, allegedly
acting in concert, violated these limits on most of the
days.
SEBI also alleged that NEFM who ultimately funded the
transactions, ‘intentionally created false and misleading
appearance of trades’. Further, the act of concealment
was devised to ‘deliberately mislead the market and
hold a dominant stock position’. These actions were in
violation of the SEBI PFUTP Regulations. The registered
broker through whom the transactions were channelled
by the parties was also alleged to have prima facie
violated various provisions, including incorrect reporting
and not exercising due skill, care and diligence, etc.
SEBI held that the parties had not only violated provisions
of law and accumulated a dominant position but such
position could put them in a position to manipulate the
price of the commodity.
In view of the above facts SEBI debarred the parties
from dealing in or being associated with markets in any
manner till further directions. Post-order hearing was
granted to the parties since this was an interim order.
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The appeal and the order of SAT (North End Foods
Marketing (P) Ltd. vs. SEBI {[2019] 105 taxmann.com
69 (SAT - Mumbai)}
The parties so debarred appealed to the Securities
Appellate Tribunal (SAT) against the interim ex parte
order debarring them from trading. SAT set aside
the order on several grounds. Interestingly, the
parties sought an interim order from SAT for immediate
reliefs.
The primary appellant contended that it was involved
in the business of procurement of commodities and
warehousing of commodities for which it received orders
from its clients and, in turn, placed orders for such
commodities with its agents. These agents procured
such commodities and delivered those commodities to
the appellant who, in turn, delivered such commodities
to its clients. Thus, the allegation of acting in concert
was denied.
The presumptions of SEBI were questioned. For
example, it was contended that the basis of presuming
the dominance in market was incorrect. It was argued
that the total volume of trades should be taken as the
basis. If that were done, then, even if all the parties
were clubbed together their delivery would be less than
2% of the total volume of trades. Thus, there was no
dominance.
It was also contended that though the transactions were
completed, none of the price manipulations that SEBI
alleged had taken place. Thus, SEBI’s fears had no
basis even on facts.
The order even debarred parties from dealing in other
commodities. Many commodities had limited shelf life
and there would be financial and physical loss if these
deals were not completed.
The SAT considered the contentions and set aside
SEBI’s order.
However, SAT upheld SEBI’s power to pass interim ex
parte orders and also highlighted various pre-conditions
to be satisfied before interim ex parte orders should be
passed. There has to be urgency for passing orders
without granting a hearing to the parties and this need
particularly has to be justified. Further, SEBI has to
establish that there would be serious consequences if
such an order is not passed.
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SAT noted that the events described in the SEBI order
were of the past. No useful purpose would be served
by debarring the parties at this stage. The derivatives
contracts entered into by the parties had already been
executed and SEBI had not recorded any finding of
manipulation that it suspected had taken place. The
order debarred parties not only from dealing in mentha
oil, but also all other commodities. This obviously was
too broad and too harsh. The order had also frozen the
demat accounts and mutual fund investments of the
parties which had no bearing on the alleged violations.
SAT held that no purpose would be served in preventing
their dealings through an interim order.
Thus, the order failed in complying with the necessary
basic conditions of an interim ex parte order. SAT set
aside the order, though allowing SEBI to initiate and
continue such proceedings and inquiries on the matter
as it deemed fit.

CONCLUSIONS
Interim ex parte orders are often passed and it is well
settled that SEBI has powers to pass such orders. The
basic features of interim ex parte orders are:
 No opportunity to explain is given. Restrictions are
often placed on the activities of the parties that can
cause financial and reputational losses. Such interim
orders often continue for years pending inquiry and
investigations;
 Hence, SAT held that SEBI has to establish exceptional
need to pass ex parte interim orders.

There is another aspect that is common to all orders
of debarment – whether interim or final. Debarment in
ordinary course should be for prevention. Freezing bank
accounts and sale of assets should be done to ensure
that funds are not siphoned off in anticipation of orders

of penalty, disgorgement, etc. However, it is often seen
that the debarment operates as a punishment. An order
debarring dealings in securities can result in loss and
even closure of business. Hence, unless it can be shown
that dealings by parties would harm the markets, interim
ex parte orders cannot be sustained and should not be
passed.
In the author’s opinion SAT’s order lays down certain
basic precautions that need to be taken by SEBI while
passing ex parte interim orders.
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Deficiency of service – Delay in obtaining
occupation certificate – Reasonable cause for
termination of agreement – Eligible for refund with
interest [Consumer Protection Act, 1986, S. 2(1)(g)]

Pioneer Urban Land and Infrastructure Ltd. vs.
Govindan Raghavan and Ors. AIR 2019 Supreme
Court 1779
A builder entered into an agreement with a purchaser
to deliver the possession of the flat along with the
occupancy certificate within 39 months from the date of
excavation, with a grace period of 180 days. The builder,
however, failed to apply for the occupancy certificate as
per the stipulations in the agreement.
The purchaser filed a consumer complaint before the
National Commission alleging deficiency of service
on the part of the builder for failure to obtain the
occupancy certificate and hand over possession of the
flat. Admittedly, the appellant-builder offered possession
after an inordinate delay of almost three years (on 28th
August, 2018). On account of the inordinate delay, the
respondent (flat purchaser) had no option but to arrange
for alternate accommodation in Gurugram. Hence,
he could not be compelled to take possession of the
apartment after such a long delay.
It was observed that the builder had obtained the
occupancy certificate almost two years after the date
stipulated in the agreement with the purchaser. As
a consequence, there was a failure to hand over
possession of the flat within a reasonable period. The
purchaser has made out a clear case of deficiency of
service on the part of the builder. The purchaser was
justified in terminating the agreement by filing the
consumer complaint and cannot be compelled to accept
the possession whenever it is offered by the builder.
The purchaser was legally entitled to seek refund of
the money deposited by him along with appropriate
compensation.
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

It was held that the builder failed to fulfil his contractual
obligation of obtaining the occupancy certificate
and offering possession of the flat to the purchaser
within the time stipulated in the agreement or within a
reasonable time thereafter. The purchaser could not be
compelled to take possession of the flat, even though
it was offered almost two years after the grace period
under the agreement expired. During this period, the
purchaser had to service a loan that he had obtained
for purchasing the flat by paying interest @ 10% to the
bank. In the meanwhile, the purchaser also located an
alternate property in Gurugram. In these circumstances,
the purchaser was entitled to be granted the relief
prayed for, i.e., refund of the entire amount deposited by
him with interest.

16

Dishonour of cheques – Cheques issued in
pursuance of agreement to sell is also a duly
enforceable debt or liability [Negotiable
Instruments Act, 1881, S.138]

Ripudaman Singh vs. Balkrishna AIR 2019 Supreme
Court 1625
The issue pertained to dishonour of cheques for
part payment of sale consideration. Two people sold
their agricultural land to one Mr. X (respondent). Part
payment was already done by Mr. X. Two post-dated
cheques were issued to the sellers. However, on the
due date the cheques were returned unpaid with the
remark ‘insufficient funds’. Legal notices were issued
and complaints were initiated u/s. 138 of the Negotiable
Instruments Act, 1881 before the judicial magistrate. The
magistrate dismissed the applications seeking discharge
of the complaint cases and charges were framed u/s.
138. The respondent then filed a petition u/s. 482 before
the High Court.
The High Court held that the cheques had not been
issued for creating any liability or debt but for the payment
of balance consideration and hence the respondent did
105
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not owe any money to the complainants. Accordingly,
the complaint u/s. 138 was quashed.
On appeal, the Supreme Court held that the cheques
were issued under and in pursuance of the agreement
to sell. Though it is well settled that an agreement to
sell does not create any interest in immovable property,
it nonetheless constitutes a legally enforceable contract
between the parties to it. A payment which is made in
pursuance of such an agreement is hence a payment
made in pursuance of a duly enforceable debt or liability
for the purposes of section 138. Hence, the order
quashing the complaint was set aside.

17

Hindu Law – Right of daughter to coparcenery
property – Amendment not applicable to cases
where the transfer of such property had already
taken place [Hindu Succession Act, 1956, S.6]

Jayaraman Kounder vs. Malathi and Ors. AIR 2019
Madras 113
A property which was inherited from the parents
was sold by the son and grandchildren on 2 nd June,
1994. All the children were male. Thereafter, the
Hindu Succession Act got amended wherein section
6 brought the daughters on par with the sons as
coparceners.
After the amendment in the Hindu Succession Act, the
daughters filed a suit against the father / brothers in
connection with the sale of property which was done
18 years prior to the amendment.
The High Court while answering the question whether
the sale deed dated 2nd June, 1994 executed in favour
of the appellant by the father and brothers of the first
and second respondents / sisters is valid or whether,
by virtue of becoming coparceners, they are entitled
to set aside the same even after getting a decree of
partition; the Court held that the proviso to sub-section
4 of section 6 of the Hindu Succession Act made it
clear that the properties which have been alienated,
including through partition, will be affected by virtue
of the amendment which came into force on 20 th
December, 2004. Admittedly, the properties were sold
by the father and brothers as early as on 2 nd June,
1994. De hors the theory of the Will, the property was
already alienated on 2 nd June, 1994. Therefore, the
properties, which had been sold to the appellant are
exempted from the amendment.
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Power of Attorney holder – Only a right to
appear but not plead [Advocates Act 1961; S.29;
High Court (Original Rules) 1914, Ch.1 R.5]

Usha Kanta Das and Ors. vs. Sefalika Ash AIR 2019
Calcutta 145
The issue before the Court was whether appearance,
application or acting by a recognised agent of a party
would include within such scope the right to plead and
argue before a court of law as defined in rule 2 of order
III?
In the present case, Mr. N admittedly was a power of
attorney holder on behalf of the caveatrix and claims
a right to argue the case of the caveatrix, including
examining witnesses in the proceedings on the basis of
the authorisation arising from the power of attorney.
It was observed that three propositions emerge: first,
order III rule 1 specifically excludes the expression
‘plead’ from the purview of ‘appearing’ or ‘acting’. The
expression ‘plead’, on the other hand, arises from the
definition of ‘pleader’ u/s. 2(15) of the CPC. Second,
advocates, vakils and attorneys of a High Court
have been specifically included in the class of those
who are entitled to plead for another before a court.
Third, ‘pleading’ as an exclusive domain has been
formalised under chapter I rule 1(i)(a) of the Original
Side Rules which has specifically excluded ‘pleading’
from ‘acting’.
It was held that only a special class of persons, namely,
advocates enrolled under the Advocates Act, 1961, have
been authorised to plead and argue before a court of
law. It should further be noted that the ‘special reason’
of permitting ‘any other person’ under rule 5 of chapter
1 of the Original Side Rules relates only to appearance
and not pleading.

19

Surety / Guarantor – Liability co-extensive with
original borrower [Contract Act, 1872; S.128]

Bharatbhai Sagalchand Thakkar vs. State of Gujarat
AIR 2019 Gujarat 81
A co-operative society had advanced money to one of
its members where two guarantors had also given surety
for the same. Later, the original borrower defaulted in
payment of the loan. A question for consideration was
that since the loan was disbursed in favour of the
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original borrower, whether there is a duty cast upon the
co-operative society or the bank, as the case may be,
first to recover the loan advanced to the borrower and
then to take steps against the guarantor or steps may be
taken against anyone?
It was held that the liability of a guarantor is co-

extensive with that of the original borrower. It is always
open for the co-operative society to first proceed
against the guarantor for the recovery of the
loan amount. It is not necessary that the
co-operative society should first go after the original
borrower and only thereafter proceed against the
guarantor.
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THE ANCESTRAL PROPERTY CONUNDRUM
INTRODUCTION
Hindu Law is often difficult to understand because most
of it is uncodified and based on customs and rituals,
while some of it is based on enactments. One feature of
Hindu Law which attracts a lot of attention is “ancestral
property”. After the 2005 amendment to the Hindu
Succession Act, 1956 this issue has gained even more
traction. One controversy in this area is whether ancestral
property received by a person can be transferred away.

WHAT IS ANCESTRAL PROPERTY?

Ganduri Koteshwaramma vs. Chakiri Yanadi, (2011)
9 SCC 788, the Court held that the effect of the 2005
amendment to the Hindu Succession Act was that the
daughter of a coparcener had the same rights and liabilities
in the coparcenary property as she would have had if she
had been a son and this position was unambiguous and
unequivocal. Thus, on and from 9th September, 2005,
according to this view, the daughter would also be entitled
to a share in the ancestral property and would become a
coparcener as if she had been a son.

A corollary of property becoming ancestral property is that
Under the Hindu Law, the term “ancestral property”
it cannot be willed away or alienated in any other
as generally understood means any property
manner by the person who inherits it. Thus, if
inherited from three generations above of male
a person receives ancestral property and he
lineage, i.e., from the father, grandfather,
has either a son and / or a daughter then
great grandfather. The Punjab and Haryana
he would not be entitled to transfer such
High Court has held that property inherited
continuous
ancestral property other than to his children.
by a Hindu male from his father, grandfather
column
Hence, he cannot under his Will give it to his
or great grandfather is ancestral for him –
son in preference over his daughter or vice
Hardial Singh vs. Nahar Singh AIR 2010
versa. This has been the generally prevalent
(NOC) 1087 (P&H). Hence, property inherited
view when it comes to ancestral property as
from females, such as mothers, etc., would not
modified by the Hindu Succession Act amendment which
fall within the purview of ancestral property. The same
placed daughters on an equal footing with sons. Of
High Court, in the case of Harendar Singh vs. State
course, if a person inherits ancestral property and he has
(2008) 3 PLR 183 (P&H), has held that property received
no lineal descendants up to three degrees downwards,
by a mother from her sons is not ancestral in nature.
male or female, then in any event he is free to do what
Further, three generations downwards automatically get
he wants with such property. Further, this concept only
a right in such ancestral property by virtue of being born in
applies to inheritance of property, i.e., property received
the family. Thus, the son, grandson and great grandson of
on intestate succession of the deceased.
a Hindu all have an automatic right in ancestral property
which is deemed to be joint property. This view has
also been held by the Privy Council in Muhammad
JURISPRUDENCE ON THE SUBJECT
Hussain Khan vs. Babu Kishva Nandan Sahai, AIR
This concept of ancestral property automatically becoming
1937 PC 238.
joint coparcenary property has undergone significant
changes. The Supreme Court in the case of CWT vs.
View-1: Ancestral property cannot be alienated
Chander Sen (1986) 161 ITR 370 (SC) examined the issue
One commonly accepted view in relation to ancestral
of whether the income / asset which a son inherits from his
property is that if the person inheriting it has sons,
father when separated by partition should be assessed as
grandsons or great grandsons, then it becomes joint
income of the HUF of the son or as his individual income /
family property in his hands and his lineal descendants
wealth? The Court referred to the effect of section 8 of the
automatically become coparceners along with him. In
Hindu Succession Act, 1956 which lays down the general
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rules of succession in the case of males. The first rule is that
the property of a male Hindu dying intestate shall devolve
according to the provisions of chapter II and class I of the
schedule provides that if there is a male heir of class I, then
upon the heirs mentioned in class I of the schedule. The
heirs mentioned in class I of the schedule are son, daughter,
etc., including the son of a predeceased son but does
not include specifically the grandson, being a son of a son
living.
Therefore, the short question is, when the son as heir of
class I of the schedule inherits the property, does he do so in
his individual capacity or does he do so as karta of his own
undivided family? The Court held that in view of the preamble
to the Act, i.e., that to modify where necessary and to codify
the law, it was not possible that when schedule indicates
heirs in class I to say that when son inherits the property in the
situation contemplated by section 8 he takes it as karta of his
own undivided family. The Act makes it clear by section 4 that
one should look to the Act in case of doubt and not refer to the
pre-existing Hindu law. Thus, it held that the son succeeded
to the asset in his individual capacity and not as a karta of
his HUF.
Again, in Yudhishter vs. Ashok Kumar, 1987 AIR 558,
the Supreme Court followed its aforesaid earlier decision
and held that it would be difficult to hold that property
which devolved on a Hindu under section 8 of the Hindu
Succession Act, 1956 would be HUF property in his hand
vis-a-vis his own sons. Thus, it held that the property
which devolved upon the father of the respondent in that
case on the demise of his grandfather could not be said
to be HUF property.
Once again, in Bhanwar Singh vs. Puran (2008) 3 SCC
87, it was held that having regard to section 8 of the Act,
the properties ceased to be joint family property and all
the heirs and legal representatives of the deceased would
succeed to his interest as tenants-in-common and not as
joint tenants. In a case of this nature, the joint coparcenary
did not continue. The meaning of joint tenancy is that each
co-owner has an undefined right and interest in property
acquired as joint tenants. Thus, no co-owner can say what
is his or her share. One other important feature of a joint
tenancy is that after the death of one of the joint tenants,
the property passes by survivorship to the other joint
tenant and not by succession to the heirs of the deceased
co-owner. Whereas tenants-in-common is the opposite of
joint tenancy since the shares are specified and each coowner in a tenancy in common can state what share he
owns in a property. On the death of a co-owner, his share
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2019

passes by succession to his heirs or to the beneficiaries
under the Will and not to the surviving co-owners.
The Supreme Court in Uttam vs. Saubhag Singh, Civil
Appeal 2360/2016 dated 02/03/2016 held that on a
conjoint reading of sections 4, 8 and other provisions of
the Act, after joint family property has been distributed in
accordance with section 8 on principles of intestacy, the
joint family property ceases to be joint family property in
the hands of the various persons who succeeded to it and
they hold the property as tenants in common and not as
joint tenants.
View-2: Ancestral Property becomes Sole Property
The Delhi High Court has given a very telling decision
and a diametrically opposite view in the case of Surender
Kumar vs. Dhani Ram, CS(OS) No. 1732/2012 dated
18/01/2016. In this case, the issue was whether the
properties of the deceased were HUF properties in the
hands of his legal heirs. The grandson of the deceased
claimed a share as a coparcener in the properties since
they were inherited by his grandfather as joint family
properties and hence, they continued to be so. The Delhi
High Court negated this claim and laid down the following
principles of law as regards joint family properties:
(a) Inheritance of ancestral property after 1956 (the year
in which the Hindu Succession Act was enacted) does
not create an HUF property and inheritance of ancestral
property after 1956 therefore does not result in creation
of an HUF property;
(b) Ancestral property can only become an HUF property
if inheritance is before 1956 and such HUF property
which came into existence before 1956 continues as
such even after 1956;
(c) If a person dies after passing of the Hindu
Succession Act, 1956 and there is no HUF existing at
the time of the death of such a person, inheritance of
an immovable property of such a person by his heirs is
no doubt inheritance of an “ancestral property” but the
inheritance is as a self-acquired property in the hands of
the legal heir and not as an HUF property, although the
successor(s) indeed inherits “ancestral property”, i.e., a
property which belonged to his ancestor;
(d) The only way in which a HUF / joint Hindu family can
come into existence after 1956 (and when a joint Hindu
family did not exist prior to 1956) is if an individual’s
property is thrown into a common hotchpotch;
(e) An HUF can also exist if paternal ancestral properties
are inherited prior to 1956, and such status of parties qua
the properties has continued after 1956 with respect to
properties inherited prior to 1956 from paternal ancestors.
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Once that status and position continues even after 1956
of the HUF and of its properties existing, a coparcener,
etc., will have a right to seek partition of the properties;
(f) After passing of the Hindu Succession Act, 1956, if a
person inherits a property from his paternal ancestors,
the said property is not an HUF property in his hands
and the property is to be taken as self-acquired property
of the person who inherits the same.
Accordingly, the Court held that a mere averment that
properties were ancestral could not make them HUF
properties unless it was pleaded and shown that the
grandfather had inherited the same prior to 1956 or that
he had actually created an HUF by throwing his own
properties into a common hotchpotch or family pool. A
similar view was expressed by the Delhi High Court earlier
in Sunny (Minor) vs. Raj Singh CS(OS) No. 431/2006;
dated 17/11/2005.

AUTHOR’S VIEW
It is submitted that the view expressed by the Delhi High
Court in the case of Surender Kumar (supra) is correct.

110

A conjoined reading of the Hindu Succession Act, 1956
and the decisions of the Supreme Court cited above
show that the customs and traditions of Hindu Law have
been given a decent burial by the codified Act of 1956!
The law as understood in times of Manusmriti is not
what it is today. Hence, a parent is entitled to bequeath
by his Will his ancestral property to anyone, even if he
has a son and / or a daughter. It is not necessary that
such ancestral property must be bequeathed only to his
children. The property (even though received from his
ancestors and hence ancestral in that sense) becomes
the self-acquired property of the father on acquisition
and he can deal with it by Will, gift, transfer, etc., in any
manner he pleases.

CONCLUSION
“Ancestral property” has been and continues to be one
of the fertile sources of litigation when it comes to Hindu
Law. Precious time and money is spent on litigating as to
whether the same can be alienated or not. It is time for
the government to revamp the Hindu Succession Act
en masse and specifically address such burning issues!
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Amira Pure Foods Pvt. Ltd. vs. Canara Bank
Ltd.
[2019] 105 taxmann.com 326 (Delhi)
W.P. (C) No. 5467/2019
Date of order: 20th May, 2019

Section 18 of the Insolvency and Bankruptcy Code,
2016 – Debt Recovery Appellate Tribunal should have
recalled its order of taking control and possession
of assets of corporate debtor and handing over the
same to the Insolvency Resolution Professional in
exercise of its mandate u/s. 18 of the Code – DRAT
should have modified its order as it has adequate
powers to do the same

FACTS
CB (“Financial Creditor”) had approached the Debt
Recovery Tribunal (“DRT”) for recovering its dues
from A Co under the Recovery of Debts Due to Banks
& Financial Institutions Act, 1993; arising from these
proceedings, the matter reached the Debt Recovery
Appellate Tribunal (“DRAT”). DRAT, vide its order
dated 15th November, 2018 appointed Joint Court
Commissioners to take over the assets of A Co including
its perishable assets. Soon thereafter, CB also initiated
proceedings against A Co under the Insolvency and
Bankruptcy Code, 2016 (“the Code”) and pursuant to the
same, an Interim Resolution Professional (“IRP / RP”)
was appointed on 11th December, 2018.
Upon appointment, the IRP approached DRAT for taking
over the properties and assets of A Co and prayed
for an early hearing. CB also accorded its consent
to the said application being allowed. But DRAT did
not consider the application for early hearing and the
matter was adjourned. IRP then filed a writ petition with
the High Court where an order was passed instructing
DRAT to hear and dispose of the matter within a week.
Consequently, DRAT passed an order on 22nd April, 2019
dismissing the petition filed by IRP on the grounds that
as a moratorium u/s. 14 of the Code was operational, all
proceedings against A Co were to be stalled. The IRP
challenged this order of DRAT before the High Court.
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HELD
It was submitted by A Co / IRP that section 14 of the Code
imposes a restriction of proceedings which are against
the corporate debtor. It does not bar undertaking of
proceedings which are not considered as being “against
the corporate debtor”. Further, since IRP is required to
act in a time-bound and efficient manner, appointment
and continuation of Court Commissioners with vesting of
assets was detrimental to the interest of IRP. Since CB
did not object to continuation of proceedings under IBC,
the order of DRAT was bad in law.
The High Court heard the parties and held that DRAT was
not powerless to modify its own order whereby the two
Court Commissioners had been appointed to take over
control of the assets of A Co. DRAT should have recalled
its order so that the IRP / RP could take over the assets of
A Co in the exercise of its mandate under the Code. The
order of DRAT was accordingly set aside and IRP was
permitted to exercise its powers in terms of the Code. The
costs of Commissioner were to be paid by the IRP.

10

Pranatpal Tradelink (P.) Ltd., In re
[2019] 105 taxmann.com 308 (NCLT – Ahd)
C.P. No. 32/441/NCLT/AHM/2018
Date of order: 28th March, 2019

CL: Where a company contravened provisions of
section 217 by not attaching board report with its
balance sheet while filing e-form 23AC with MCA
portal, in view of fact that alleged offence was made
compoundable and could be compounded because
it was punishable with imprisonment up to six
months or with fine alone or both, application for
compounding of said offence was to be allowed

FACTS
In the instant case, during the course of technical
scrutiny of the balance sheet of P-Company Pvt. Ltd.
(the applicant), the Registrar of Companies observed
that the applicant company’s Board report was not
attached with the balance sheet in e-form 23AC filed
with the MCA portal for the financial year 2010-11; thus,
111
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P-Company Pvt. Ltd. had violated provisions of section
217(1) of the Companies Act, 1956 [Section 134 of The
Companies Act, 2013].
The directors of P-Company Pvt. Ltd. admitted that
such violation was unintentional and with no mala fide
intention. However, they had later on attached the
Board report along with their compounding application
and, thus, they had made good the alleged lapses.

HELD

The NCLT observed as under:
◆ P-Company Pvt. Ltd. (applicant) in the compounding
application submitted that the violation of not attaching
the Board report along with the balance sheet for the
financial year 2010-11 was totally erroneous and there
was no wrongful intention on the part of the directors;
◆ P-Company Pvt. Ltd. admitted the default and filed
a compounding application for compounding of the
offence committed u/s. 217(1) of the Companies Act,
1956;
◆ The provisions of section 217(5) of the Companies
Act, 1956 read as under:

Ltd. has attached the Board's report for the financial
year 2010-2011 along with a compounding application.
Thus, they have made good the alleged lapses.
P-Company Pvt. Ltd. has further explained that nonattaching of the Board's report with the balance sheet
was erroneous, and without any wrongful intention on
the part of its Directors. Thus, it was observed that
P-Company Pvt. Ltd. has admitted the default, but has
sought compounding of offence;
◆ The NCLT held that the compounding application for
the offence was to be allowed as the alleged offence
could be compounded because it was punishable with
imprisonment up to six months or with fine alone or
both.

If any person, being a director of a company, fails to
take all reasonable steps to comply with the provisions
of sub-sections (1) to (3), or being the chairman, signs
the Board's report otherwise than in conformity with
the provisions of sub-section (4), he shall, in respect
of each offence, be punishable with imprisonment for a
term which may extend to six months, or with fine which
may extend to twenty thousand rupees, or with both.
The Central Government has declared that matters
transferred from the Company Law Board to the
National Company Law Tribunal shall be disposed
of by NCLT in accordance with the provisions of the
Companies Act, 2013 or the Companies Act, 1956;
◆ The provisions of Section 441 of the Companies
Act, 2013 also confer necessary power to NCLT for
compounding of certain offences. Such violations
/ offences are made punishable u/s. 217(5) of the
Companies Act, 1956 but are also made compoundable
u/s. 621A of the same Companies Act, 1956;
◆ On perusal of the material available on record, the
NCLT observed that the alleged contravention seems
to be technical in nature and due to some procedural
lapses on the part of its directors of not enclosing the
Board's report along with the company's balance sheet
as on 31st March, 2011. However, P-Company Pvt.
◆
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FROM PUBLISHED ACCOUNTS
HIMANSHU V. KISHNADWALA

Chartered Accountant

KEY AUDIT MATTERS (KAM) AS GIVEN IN THE AUDIT REPORTS
(ON STANDALONE FINANCIAL STATEMENTS) OF FIVE DIFFERENT
BANKS FOR THE YEAR ENDED 31ST MARCH, 2019
STATE BANK OF INDIA
KEY AUDIT MATTERS
Key Audit Matters are those matters that in our professional judgement were of most significance in our audit of the
Standalone Financial Statements for the year ended 31st March, 2019. These matters were addressed in the context
of our audit of the Standalone Financial Statements as a whole and in forming our opinion thereon and we do not
provide a separate opinion on these matters. We have determined the matters described below to be the Key Audit
Matters to be communicated in our report:

Sr.
No.
i

Key audit matter

How the matter was addressed in our audit

Key Audit Matters

Auditors’ Response

Classification of advances and identification of and
provisioning for non-performing advances in accordance with
the RBI guidelines (Refer Schedule 9 read with Note 3 of
Schedule 17 to the financial statements).

Our audit approach towards advances with reference to the
IRAC norms and other related circulars / directives issued by
the RBI and also internal policies and procedures of the Bank
includes the testing of the following:

Advances include bills purchased and discounted, cash
credits, overdrafts loans repayable on demand and term
loans. These are further categorised as secured by tangible
assets (including advances against book debts), covered by
bank / government guarantees and unsecured advances.

- The accuracy of the data input in the system for income
recognition, classification into performing and non- performing
advances and provisioning in accordance with the IRAC Norms
in respect of the branches allotted to us;

Advances constitute 59.38% of the Bank’s total assets.
They are, inter alia, governed by income recognition, asset
classification and provisioning (IRAC) norms and other
circulars and directives issued by the RBI from time to time
which provide guidelines related to classification of advances
into performing and non-performing advances (NPA). The
Bank classifies these advances based on IRAC norms as per
its accounting policy No. 3.

- Existence and effectiveness of monitoring mechanisms such
as internal audit, systems audit, credit audit and concurrent
audit as per the policies and procedures of the Bank;
We have examined the efficacy of various internal controls
over advances to determine the nature, timing and extent
of the substantive procedures and compliance with the
observations of the various audits conducted as per the
monitoring mechanism of the Bank and RBI Inspection.

Identification of performing and non-performing advances
involves establishment of proper mechanism. The Bank
accounts for all the transactions related to advances in
its Information Technology System (IT System), viz., Core
Banking Solutions (CBS) which also identifies whether the
advances are performing or non-performing. Further, NPA
classification and calculation of provision is done through
another IT System, viz., Centralised Credit Data Processing
(CCDP) Application.

In carrying out substantive procedures at the branches
allotted to us, we have examined all large advances / stressed
advances while other advances have been examined on
a sample basis including review of valuation reports of
independent valuers provided by the Bank’s management.

The carrying value of these advances (net of provisions) may
be materially misstated if, either individually or in aggregate,
the IRAC norms are not properly followed.

We have also relied on the reports of external IT System audit
experts with respect to the business logics / parameters inbuilt
in CBS for tracking, identification and stamping of NPAs and
provisioning in respect thereof.
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Reliance is also placed on audit reports of other statutory
branch auditors with whom we have also made specific
communication.
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Sr.
No.

Key audit matter

How the matter was addressed in our audit

Key Audit Matters

Auditors’ Response

Considering the nature of the transactions, regulatory
requirements, existing business environment, estimation /
judgement involved in valuation of securities, it is a matter
of high importance for the intended users of the Standalone
Financial Statements. Considering these aspects, we have
determined this as a Key Audit Matter.
Accordingly, our audit was focused on income recognition,
asset classification and provisioning pertaining to advances
due to the materiality of the balances.
ii

Our audit approach towards investments with reference to
Classification and valuation of investments, identification of
and provisioning for Non-Performing Investments (Schedule 8 the RBI Circulars / Directives included the review and testing
read with Note 2 of Schedule 17 to the financial statements). of the design, operating effectiveness of internal controls
and substantive audit procedures in relation to valuation,
Investments include investments made by the Bank in various classification, identification of non-performing investments,
provisioning / depreciation related to investments. In particular,
government securities, bonds, debentures, shares, security
receipts and other approved securities.
a. We evaluated and understood the Bank’s internal control
system to comply with relevant RBI guidelines regarding
Investments constitute 26.27% of the Bank’s total assets.
valuation, classification, identification of Non-Performing
These are governed by the circulars and directives of the
Reserve Bank of India (RBI). These directions of RBI, inter alia, Investments, provisioning / depreciation related to investments;
cover valuation of investments, classification of investments,
identification of non-performing investments, the corresponding b. We assessed and evaluated the process adopted for
collection of information from various sources for determining
non-recognition of income and provision there against.
fair value of these investments;
The valuation of each category (type) of the aforesaid
c. For the selected sample of investments in hand, we tested
securities is to be done as per the method prescribed in
accuracy and compliance with the RBI Master Circulars and
circulars and directives issued by the RBI which involves
directions by re-performing valuation for each category of the
collection of data / information from various sources such
security. Samples were selected after ensuring that all the
as FIMMDA rates, rates quoted on BSE / NSE, financial
categories of investments (based on nature of security) were
statements of unlisted companies etc. Considering the
covered in the sample;
complexities and extent of judgement involved in the
valuation, volume of transactions, investments on hand and
d. We assessed and evaluated the process of identification of
degree of regulatory focus, this has been determined as a
NPIs and corresponding reversal of income and creation of
Key Audit Matter.
provision;
Accordingly, our audit was focused on valuation of
e. We carried out substantive audit procedures to re-compute
investments, classification, identification of non-performing
independently the provision to be maintained and depreciation
investments and provisioning related to investments.
to be provided in accordance with the circulars and directives of
the RBI. Accordingly, we selected samples from the investments
of each category and tested for NPIs as per the RBI guidelines
and re-computed the provision to be maintained in accordance
with the RBI Circular for those selected samples of NPIs;
f. We tested the mapping of investments between the
investment application software and the financial statement
preparation software to ensure compliance with the
presentation and disclosure requirements as per the aforesaid
RBI Circular / directions.

iii

Assessment of provisions and contingent liabilities in respect
of certain litigations including direct and indirect taxes,
various claims filed by other parties not acknowledged as
debt (Schedule 12 read with Note 18.9 of Schedule 18 to the
financial statements):
There is high level of judgement required in estimating the
level of provisioning. The Bank’s assessment is supported by
the facts of the matter, their own judgement, past experience
and advices from legal and independent tax consultants
wherever considered necessary. Accordingly, unexpected
adverse outcomes may significantly impact the Bank’s
reported profit and the balance sheet.
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Our audit approach involved:
a. Understanding the current status of the litigations / tax
assessments;
b. Examining recent orders and / or communication received
from various tax authorities / judicial forums and follow-up
action thereon;
c. Evaluating the merit of the subject matter under
consideration with reference to the grounds presented therein
and available independent legal / tax advice; and
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Sr.
No.

Key audit matter

How the matter was addressed in our audit

Key Audit Matters

Auditors’ Response

We determined the above area as a Key Audit Matter in
view of associated uncertainty relating to the outcome of
these matters which requires application of judgement in
interpretation of law. Accordingly, our audit was focused on
analysing the facts of the subject matter under consideration
and judgements / interpretation of law involved.

d. Review and analysis of evaluation of the contentions of the
Bank through discussions, collection of details of the subject
matter under consideration, the likely outcome and consequent
potential outflows on those issues.

YES BANK LTD.
KEY AUDIT MATTERS

Key audit matters are those matters that, in our professional judgement, were of most significance in our audit of
the standalone financial statements of the current period. These matters were addressed in the context of our audit
of the standalone financial statements as a whole, and in forming our opinion thereon, and we do not provide a
separate opinion on these matters.
Key audit matter

How the matter was addressed in our audit

Identification of Non-Performing Assets (NPAs) and provisions on advances
Charge: Rs. 20,836 million for year ended 31st March, 2019
Provision: Rs. 33,977 million as at 31st March, 2019
Refer to the accounting policies in the Financial Statements: Significant Accounting Policies – use of estimates and “Note
18.4.3 to the Financial Statements: Advances”
Significant estimates and judgement involved

Our key audit procedures included:

Identification of NPAs and provisions in respect of NPAs and
restructured advances are made based on management's
assessment of the degree of impairment of the advances subject
to and guided by the minimum provisioning levels prescribed under
the RBI guidelines with regard to the prudential norms on income
recognition, asset classification & provisioning, prescribed from time
to time.

Design / Controls

The provisions on NPA are also based on the valuation of the
security available. In case of restructured accounts, provision is
made for erosion / diminution in fair value of restructured loans, in
accordance with the RBI guidelines. In addition, the contingency
provision that the Bank has established in the current year on
assets currently not classified as NPAs is based on management's
judgement.
We identified identification of NPAs and provision on advances as
a Key Audit Matter because of the level of management judgement
involved in determining the provision (including the provisions on
assets which are not classified as NPAs) and the valuation of the
security of the NPA loans and on account of the significance of
these estimates to the financial statements of the Bank.

Assessing the design, implementation and operating effectiveness
of key internal controls over approval, recording and monitoring of
loans, monitoring process of overdue loans (including those which
became overdue subsequent to the reporting date), measurement
of provisions, identification of NPA accounts and assessing the
reliability of management information (including overdue reports).
In addition, for corporate loans we tested controls over the internal
ratings process, monitoring of stressed accounts, including credit file
review processes and review controls over the approval of significant
individual impairment provisions.
Evaluated the design, implementation and operating effectiveness
of key internal controls over the valuation of security for NPAs and
the key controls over determination of the contingency provision
including documentation of the relevant approvals along with basis
and rationale of the provision.
Testing of management review controls over measurement of
provisions and disclosures in financial statements.
Involving our information system specialists in the audit of this
area to gain comfort over data integrity and calculations, including
system reconciliations.
Substantive tests
Test of details for a selection of exposures over calculation of NPA
provisions including valuation of collaterals for NPAs as at 31st
March, 2019; the borrower-wise NPA identification and provisioning
determined by the Bank and also testing related disclosures by
assessing the completeness, accuracy and relevance of data and
to ensure that the same is in compliance with the RBI guidelines
with regard to the Prudential Norms on Income Recognition, Asset
Classification & Provisioning.
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Key audit matter

How the matter was addressed in our audit
We also selected a number of loans to test potential cases of loans
repaid by a customer during the period by fresh disbursement(s) to
these higher risk loans.
We selected a sample (based on quantitative and qualitative
thresholds) of larger corporate clients where impairment indicators
had been identified by management. We obtained management's
assessment of the recoverability of these exposures (including
individual provisions calculations) and challenged whether individual
impairment provisions, or lack of these, were appropriate.
This included the following procedures:
Reviewing the statement of accounts, approval process, board
minutes, credit review of customer, review of Special Mention
Accounts reports and other related documents to assess
recoverability and the classification of the facility; and
For a risk-based sample of corporate loans not identified as
displaying indicators of impairment by management, challenged this
assessment by reviewing the historical performance of the customer
and assessing whether any impairment indicators were present.

Information technology
IT systems and controls

Our key IT audit procedures included:

The Bank’s key financial accounting and reporting processes are
highly dependent on information systems including automated
controls in systems, such that there exists a risk that gaps in the
IT control environment could result in the financial accounting
and reporting records being misstated. Amongst its multiple IT
systems, five systems are key for its overall financial reporting.

We focused on user access management, change management,
segregation of duties, system reconciliation controls and system
application controls over key financial accounting and reporting systems.

In addition, large transaction volumes and the increasing
challenges to protect the integrity of the bank's systems and
data, cyber security has become a more significant risk in recent
periods.

We tested a sample of key controls operating over the information
technology in relation to financial accounting and reporting systems,
including system access and system change management,
programme development and computer operations.
We tested the design and operating effectiveness of key controls
over user access management, which includes granting access
right, new user creation, removal of user rights and preventive
controls designed to enforce segregation of duties.

We have identified ‘IT Systems and Controls’ as Key Audit Matter
because of the high level automation, significant number of
systems being used by the management and the complexity of the For a selected group of key controls over financial and reporting
systems, we independently performed procedures to determine
IT architecture.
that these controls remained unchanged during the year or were
changed following the standard change management process,

Other areas that were assessed included password policies,
security configurations, system interface controls, controls over
changes to applications and databases and that business users
and controls to ensure that developers and production support did
not have access to change applications, the operating system or
databases in the production environment.
Security configuration review and related. Tests on certain critical
aspects of cyber security on network security management
mechanism, operational security of key information infrastructure,
data and client information management, monitoring and
emergency management.
Valuation of Financial Instruments (Investments and Derivatives)
Refer to the accounting policies in the financial statements: ‘Significant Accounting Policies – use of estimate,’ ‘Note 18.4.2 to the
Financial Statements: Investments’ and ‘Note 18.4.6 to the Financial Statements: Accounting for derivative transactions’.
Subjective estimates and judgement involved

Our key audit procedures included:

Investments

Design/controls

Investments are classified into ‘Held for Trading’ (‘HFT’), ‘Available Assessing the design, implementation and operating effectiveness
for Sale’ (‘AFS’) and ‘Held to Maturity’ (‘HTM’) categories at the
of management's key internal controls over classification, valuation
116
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Key audit matter

How the matter was addressed in our audit

time of purchase. Investments, which the Bank intends to hold till
maturity are classified as HTM investments.

and valuation models.

Investments classified as HTM are carried at amortised cost.
Where, in the opinion of management, a diminution other
than temporary, in the value of investments has taken place,
appropriate provisions are required to be made.
Investments classified as AFS and HFT are marked-to-market on
a periodic basis as per the relevant RBI guidelines.
We identified valuation of investments as a Key Audit Matter
because of the management judgement involved in determining
the value of certain investments (bonds and debentures,
commercial papers and certificate of deposits, security receipts)
based on the policy and model developed by the bank, impairment
assessment for HTM book and the overall significant investments
to the financial statements of the Bank.

Reading investment agreements / term sheets entered into during
the current year, on a sample basis, to understand the relevant
investment terms and identify any conditions that were relevant to
the valuation of financial instruments.
Engaging our valuation specialists to assist us in evaluating the
valuation models used by the bank to value certain instruments
and to perform, on a sample basis, independent valuations of
the instruments and comparing these valuations with the Bank's
valuations.
Assessed the appropriateness of the valuation methodology and
challenging the valuation model by testing the key inputs used
such as pricing inputs, measure of volatility and discount factors.
Compared the valuation methodology to criteria in the accounting
standards / RBI guidelines.

Derivatives

Substantive tests

The Bank has exposure to derivative products which are
accounted for on fair value (mark-to-market) in the books of
account.

For sample of instruments we re-performed independent valuation
where no direct observable inputs were used. We examined and
challenged the assumptions used by considering the alternate
valuation method and sensitivity of other key factors;

The valuation of the Bank's derivatives, held at fair value, is based
on a combination of market data and valuation models which often
require a considerable number of inputs. Many of these inputs are
obtained from readily available data, the valuation techniques for
which use quoted market prices and observable inputs. Where
such observable data is not readily available, then estimates are
developed which can involve significant management judgement.

Assessing whether the financial statement disclosures appropriately
reflect the Bank's exposure to investments and derivatives valuation
risks with reference to the requirements of the prevailing accounting
standards and RBI guidelines.

We identified assessing the fair value of derivatives as a Key
Audit Matter because of the degree of complexity involved in
valuing certain financial instruments and the degree of judgement
exercised by management in identifying the valuation models and
determining the inputs used in the valuation models.

BANDHAN BANK LTD.
KEY AUDIT MATTERS

Key Audit Matters are those matters that, in our professional judgement, were of most significance in our audit of the
financial statements for the financial year ended 31st March, 2019. These matters were addressed in the context of
our audit of the financial statements as a whole, and in forming our opinion thereon, we do not provide a separate
opinion on these matters. For each matter, below our description of how our audit addressed the matter is provided
in that context.
We have determined the matters described below to be the Key Audit Matters to be communicated in our report. We
have fulfilled the responsibilities described in the auditor's responsibilities for the audit of the financial statements
section of our report, including in relation to these matters. Accordingly, our audit included the performance of
procedures designed to respond to our assessment of the risks of material misstatement of the financial statements.
The results of our audit procedures, including the procedures performed to address the matters below, provide the
basis for our audit opinion on the accompanying financial statements.
Key audit matter

How the matter was addressed in our audit

Identification of Non-Performing Advances and provisioning for advances (refer Schedule 17.4.3 to the financial
statements)
Loans and advances constitute a major portion of the Bank’s
assets and the quality of the Bank’s loan portfolio is measured in
terms of the proportion of non-performing assets (NPAs) to the
total loans and advances. As at 31st March, 2019, the Bank has
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We considered the Bank's accounting policies for NPA identification
and provisioning and assessing compliance with the prudential
norms prescribed by the RBI (IRAC Norms);
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Key audit matter

How the matter was addressed in our audit

reported total gross loans and advances of Rs. 4,023,463.28 lakhs
(31st March, 2018: Rs. 2,991,327.29 lakhs), gross nonperforming
advances of Rs. 81,955.65 lakhs (31st March, 2018:
Rs. 37,314.06 lakhs) and a corresponding provision for non
performing advances of Rs. 59,123.91 lakhs (31st March, 2018:
Rs. 20,023.68 lakhs).

Tested the operating effectiveness of the controls (including
application and IT dependent controls) for classification of loans in
the respective asset classes, viz., standard, sub-standard, doubtful
and loss with reference to IRAC norms;

Identification and provisioning of NPAs is governed by the
prudential norms prescribed by the Reserve Bank of India (RBI).
These norms prescribe several criteria for a loan to be classified
as a NPA including overdue aging.

Given the volume and variety of loans, judgement is involved in
the application of RBI norms for classification of loans as NPA
and in view of the significance of this area to the overall audit of
financial statements, it has been considered as a Key Audit Matter.

Performed test of details to test whether the provisioning rates
applied for respective asset classes were in accordance with the
Bank's accounting policies and assessed the rates used by the
management wherever such rates were higher than the minimum
rates prescribed by RBI;
Performed inquiries with the credit and risk departments to
ascertain if there were indicators of stress or an occurrence of an
event of default in a particular loan account or any product category
which need to be considered as NPA.
Considered the special mention accounts (SMA) reports submitted
by the Bank to the RBI’s central repository of information on
large credits (CRILC) to assess whether any accounts from such
reporting need to be considered as non-performing;
Tested the Bank’s controls to identify loan accounts of a common
borrower to ensure all facilities availed by a delinquent customer are
classified as NPA;
Reviewed the fraud listing and the fraud returns submitted by the
Bank during the year to Reserve Bank of India (RBI) and verified
that provisions are as per IRAC norms;
Performed analytical procedures on various financial and nonfinancial parameters to test accounts identified as NPA;
Tested the arithmetical accuracy of computation of provision for
advances.

IT systems and controls
As a Scheduled Commercial Bank that operates on core banking
solution across its branches, the reliability and security of IT
systems plays a key role in the business operations. The Bank
continued to be highly dependent on third party service providers
for its core IT infrastructure. Since large volume of transactions
are processed daily, the IT controls are required to ensure that
applications process data as expected and that changes are made
in an appropriate manner.

For testing the IT general controls and application controls, we
included specialised IT auditors as part of our audit team. The
specialised team also assisted in testing the accuracy of the
information produced by the Bank's IT systems;
We tested the design and operating effectiveness of the Bank’s
IT access controls over the information systems that are critical to
financial reporting;

We tested IT general controls (logical access, changes
management and aspects of IT operational controls). This included
The IT infrastructure is critical for smooth functioning of the Bank’s testing that requests for access to systems were reviewed and
authorised;
business operations as well as for timely and accurate financial
accounting and reporting.
We inspected requests of changes to systems for approval and
Due to the pervasive nature and complexity of the IT environment authorisation. We considered the control environment relating to
various interfaces, configuration and other application controls
we have ascertained IT systems and controls as a key audit
identified as key to our audit;
matter.
In addition to the above, we tested the design and operating
effectiveness of certain automated controls that were considered as
key internal controls over financial reporting;
If deficiencies were identified, we tested compensating controls or
performed alternate procedures.
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HDFC BANK LTD.
KEY AUDIT MATTERS

Key Audit Matters are those matters that, in our professional judgement, were of most significance in our audit of the
standalone financial statements for the financial year ended 31st March, 2019. These matters were addressed in the
context of our audit of the standalone financial statements as a whole and in forming our opinion thereon, and we do
not provide a separate opinion on these matters. For each matter below, our description of how our audit addressed
the matter is provided in that context.
We have determined the matters described below to be the Key Audit Matters to be communicated in our report.
We have fulfilled the responsibilities described in the ‘Auditor’s Responsibilities for the Audit of the Standalone
Financial Statements’ section of our report, including in relation to these matters. Accordingly, our audit included
the performance of procedures designed to respond to our assessment of the risks of material misstatement of the
standalone financial statements. The results of our audit procedures, including the procedures performed to address
the matters below, provide the basis for our audit opinion on the accompanying standalone financial statements.
Key audit matter

How the matter was addressed in our audit

Identification of Non-Performing Advances and provisioning of advances:
Advances constitute a significant portion of the Bank’s assets and
the quality of these advances is measured in terms of the ratio
of Non-Performing Advances (NPA) to the gross advances of the
Bank. The Bank’s net advances constitute 65.84 % of the total
assets and the gross NPA ratio of the Bank is 1.36% as at 31st
March, 2019.
The Reserve Bank of India’s (RBI) guidelines on Income
Recognition and Asset Classification (IRAC) prescribe the
prudential norms for identification and classification of NPAs and
the minimum provision required for such assets. The Bank is also
required to apply its judgement to determine the identification and
provision required against NPAs by applying quantitative as well
as qualitative factors. The risk of identification of NPAs is affected
by factors like stress and liquidity concerns in certain sectors.
The provisioning for identified NPAs is estimated based on ageing
and classification of NPAs, recovery estimates, value of security
and other qualitative factors and is subject to the minimum
provisioning norms specified by RBI.

The audit procedures performed, among others, included:
Considering the Bank’s policies for NPA identification and provisioning
and assessing compliance with the IRAC norms;
Understanding, evaluating and testing the design and operating
effectiveness of key controls (including application controls) around
identification of impaired accounts based on the extant guidelines
on IRAC.
Performing other procedures including substantive audit procedures
covering the identification of NPAs by the Bank. These procedures
included:
Considering testing of the exception reports generated from the
application systems where the advances have been recorded;
Considering the accounts reported by the Bank and other Banks
as Special Mention Accounts (SMA) in RBI’s central repository of
information on large credits (CRILC) to identify stress;

Reviewing account statements and other related information of the
Additionally, the Bank makes provisions on exposures that are
borrowers selected based on quantitative and qualitative risk factors;
not classified as NPAs, including advances in certain sectors and
identified advances or group advances that can potentially slip into Performing inquiries with the credit and risk departments to ascertain if
NPA. These are classified as contingency provisions.
there were indicators of stress or an occurrence of an event of default
in a particular loan account or any product category which need to be
The Bank has detailed its accounting policy in this regard in
considered as NPA. Examining the early warning reports generated by
Schedule 17 - Significant Accounting Policies under Note C - 2
the Bank to identify stressed loan accounts;
Advances.
Holding specific discussions with the management of the Bank on
Since the identification of NPAs and provisioning for advances
sectors where there is perceived credit risk and the steps taken to
require significant level of estimation and given its significance
mitigate the risks to identified sectors.
to the overall audit, we have ascertained identification and
provisioning for NPAs as a key audit matter.
With respect to provisioning of advances, we performed the following
procedures:
Gained an understanding of the Bank’s process for provisioning of
advances;
Tested on a sample basis the calculation performed by the
management for compliance with RBI regulations and internally laid
down policies for provisioning;
For loan accounts, where the Bank made provisions which were not
classified as NPA, we reviewed the Bank’s assessment for these
provisions.
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Key audit matter

How the matter was addressed in our audit

Evaluation of open tax litigations (Direct and Indirect Tax)
The Bank has material open tax litigations including matters under Gained an understanding of the Bank’s process for determining tax
liabilities and the tax provisions
dispute which involve significant judgement to determine the
possible outcome of these disputes.
Involved direct and indirect tax specialists to understand the
evaluation of likelihood and level of liability for significant tax
Since the assessment of these open tax litigations requires
risks after considering legal precedence, other rulings and new
significant level of judgement, we have included this as a Key
information in respect of open tax positions as at reporting date;
Audit Matter.
Agreed underlying tax balances to supporting documentation,
including correspondence with tax authorities;
Assessed the disclosures within the standalone financial statements
in this regard.
Information Technology (‘IT’) Systems and Controls
The reliability and security of IT systems plays a key role in
the business operations of the Bank. Since large volumes of
transactions are processed daily, the IT controls are required
to ensure that applications process data as expected and that
changes are made in an appropriate manner. These systems also
play a key role in the financial accounting and reporting process of
the Bank.
Due to the pervasive nature and complexity of the IT environment
we have ascertained IT systems and controls as a Key Audit
Matter.

For testing the IT general controls, application controls and IT
dependent manual controls, we involved IT specialists as part of
the audit. The team also assisted in testing the accuracy of the
information produced by the Bank’s IT systems;
Tested the design and operating effectiveness of the Bank’s IT
access controls over the information systems that are critical to
financial reporting. We tested IT general controls (logical access,
change management and aspects of IT operational controls).
This included testing that requests for access to systems were
appropriately reviewed and authorised;
Tested the Bank’s periodic review of access rights. We inspected
requests of changes to systems for appropriate approval and
authorisation. We considered the control environment relating
to various interfaces, configurations and other application layer
controls identified as key to the audit;
In addition to the above, the design and operating effectiveness of
certain automated controls that were considered as key internal
controls over financial reporting were tested;
Tested compensating controls and performed alternate procedures
where necessary. In addition, understood where relevant, changes
made to the IT landscape during the audit period and tested those
changes that had a significant impact on financial reporting.
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TECH MANTRA
RAJNIKANT RAO

VOICE-BASED VIRTUAL ASSISTANTS
HAVE COME CALLING!
Gone are the days when we said, "Lets Google it". The
millennials say, "Hey Google!" or "Alexa!" or "Hey Siri!"

But first some non-so technical understanding of how it all
works.

Haven’t we seen ads of Alexa and Google Home on local
TV where songs are played, or the latest news is delivered,
or informative general knowledge is easily dispensed just
for the asking? Such devices are getting immensely popular
and changing the fabric of how home entertainment works.

The Google Assistant is a voice-enabled virtual assistant
app built by Google. It is available for free on phones
(both Android and iPhones) and allows you to ask for any
information that is in the public domain. Just open the app
and ask for it. Examples of information that can be asked
are: "what is the latest news", or "when is the next eclipse",
or "what is today's Sensex", or "when was GST implemented
in India"? You will be surprised at how much of what you
want to know can just be asked and answered. Easier and
quicker.

So, how do they work? Essentially, these virtual assistant
devices have a mic (that’s short for microphone!) and a
speaker. They have the circuitry to connect them to a WiFi.
Therefore, when you ask a question, it’s captured by the
mic and sent via WiFi to the respective server where the
request is processed. The response from the server is sent
back to the device from where the content is delivered via
the speakers. This content may be a piece of information
or a song. Today, you can ask via these devices to cast a
YouTube video on to your TV or even play a Netflix film!
Now, voice-based virtual assistants are available on the
phone, too. No more clumsy typing or even tapping on the
screen. Just ask what you want the phone to do. This is
the future of interaction on the phone. The creators of
these technologies initially provided a simple way to get
routine mobile tasks done via voice. These included: "Set
an Alarm...", or "Call...", or "Send text to...". But that was a
few years ago. Later, they added more capability like playing
songs and so on. Today, almost any information that is
available in the public domain is accessible via voice. Such
apps are available on both iPhone as well as Android phone.
Another popular term is "chatbots". This usually refers to
the virtual assistants that are available online. Customer
support is the most popular application on websites that gets
millions of support requests on a daily basis. Such requests
are usually typed on a chat window on the website and are
processed by a virtual assistant at the backend. Usually,
chatbots are not voice-enabled.
This article focuses on Google Assistant and how a virtual
assistant can be used for an organisation or association.
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The only difference between the Google Assistant app
and the Google Home device is that the phone app
has a screen (the phone) to show information besides
speaking out the answer. In fact, now both Amazon (Alexa
devices) as well as Google (Home devices) have devices
with a screen. Think of them as specialised screens meant
for the Assistant app.
What powers the ability of such applications and devices?
The first technology is the Speech-to-Text engine, or S2T. Its
job is to convert the speech into text as accurately as possible.
Imagine the challenge of such a system to understand all
the different ways in which humans speak. Each one of us
has a different tone of voice, different speeds at which we
speak, the depth / shrillness of our voice and our own style
/ accent while speaking. Even when watching movies we
know the difference in understanding the words spoken in an
American film as opposed to a British one, and how different
it is from an Aussie accent. The S2T engine must have the
ability to support all this. To add to this is the external noises
that cannot be avoided. Imagine, you are in a local train or
bus and asking for information via the virtual assistant. It
needs to recognise the difference in the sound that comes
from you and those external sounds that penetrate the mic.
Once it does that, it should ignore those extraneous sounds.
And all that is done today by the S2T engine.
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Unknown to most of us, today’s technology has been
improvised thanks to the work done over decades. In the
beginning, the quality of the S2T engines was very poor and
required the user to “speak” her / his voice for a few hours
to get it recognised. Today, it works with no training or very
limited training. The magic behind this is a statistical method
called "Machine Learning". Millions of sample voices of
different dialects and regions and people have been fed
into massive computers. Each of these samples also has
the actual words listed which are fed into the computers.
Statistical algorithms crunch all this data and come up with
what is called a "model". The words spoken by the user
are fed into this model which predicts the likely text being
spoken. You will be amazed at its accuracy!
For this to work, the voice spoken on the phone is sent to
large servers sitting in a "cloud" to process and return the
equivalent text. This is then moved to the next stage. In fact,
in the next one year even this step of sending the text to the
“cloud” will be eliminated and the voice will get transcribed
on the phone itself, making it almost instantaneous!
Assuming that it has correctly transcribed the spoken words,
the system next needs to interpret them correctly. This is the
most difficult part of the entire process. It is called “Natural
Language Processing” or NLP. Some also call it “Natural
Language Understanding” or NLU. Imagine that you are a
librarian who has access to a vast body of knowledge. When
someone approaches you with a question, you understand
the query and, thanks to your knowledge of the library, you
go to the right section to dig out the information and give it
out. That ability is the job of the NLP. Since the request is
now known (after getting converted by the S2T engine), the
NLP needs to first figure out what the information is about. Is
it about a person, or about some geographical data, or about
some prices, or about current affairs? Possibly, for each of
these categories of information, there is a source available
that can provide the information. Much like the different
sections of the library.
Have you tried asking any of the virtual assistants for the
latest news? If not, please do. How would people ask for the
latest news? "Tell me the latest news", or "What is the news
now", or "What is happening in the world now"? People
will not have a standard way of asking for a particular bit of
information. Each one of us has our own style and choice
of words. The NLP needs to understand that all these are
different ways of asking and mean the same thing, viz.,
"Tell me the news". Once it has established what the user
is asking, the response will be something like, "The news
as per... is..."
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What the NLP engine is doing is simple; having interpreted
the request to be asking for news, it gets the information
from one of the popular sources to which it is linked. It could
be BBC, or Times News Network, or any other source with
which it has a relationship.
Can you guess what happens when we ask the system to
play a song? Well, once it establishes that it is a song that
it is being requested to play, it will immediately forward the
request to the songs library which could be Google Music or
Saavn or Gaana from where the song is played.
Have you tried asking information about a person? Even
if the person is not very famous, the Google Assistant will
provide some info with links to its source. How does it do
it? When it detects that you are asking about a person, it
usually goes to one of its two popular sources, Linked In or
Wikipedia, and delivers the best-guess person's details. In
case there are many people with the same name, it will use
some other criterion to decide which amongst them it would
choose.
The effectiveness of the voice-based digital assistant
primarily lies in the NLP engine rightly detecting what the
user is asking for and retrieving the relevant information from
one of its sources. This is called determining the “Intent” of
the request.
Can it go wrong? Of course! Just like humans can make
mistakes, the NLP, too, would. Besides, the NLP is not
as wise as a human. It does not have the versatility of a
human being. But over time it does a pretty good job. The
first point of failure can come where the S2T engine does
not transcribe your speech correctly. Perhaps, re-asking
it with greater care would solve that problem. Then, when
you ask for information about a person, it could so happen
that it picks another person with a name similar to yours.
In which case, perhaps, the query should be more refined.
At times it may misunderstand the category. You are asking
about a place while it may misunderstand it to be something
else. Most users of virtual assistants accept that it is not
perfect, yet it serves an important function and seems to be
improving over time.
Since the Google Assistant is such a wonderful and easilyused app, how do we enable it to ask information that is
private or local to a company? For example, would it not
be convenient to query the HR manual of a company using
such a feature? Or training all the office personnel on the
continued on page 129 ►
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STATISTICALLY SPEAKING
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Chartered Accountants

1. Number of returns filed (including revised returns)
Category

FY 2013-14

AOP

FY 2014-15

FY 2015-16

FY 2016-17

FY 2017-18

1,01,290

1,06,848

1,47,693

1,62,455

2,07,218

4,283

4,178

5,556

5,546

6,963

Company

7,15,013

7,53,514

7,80,470

8,03,962

9,42,821

Firm

9,60,678

9,92,192

11,10,823

11,81,296

13,93,762

10

35

75

108

238

HUF

9,55,504

9,66,554

10,42,561

11,60,871

12,86,075

AJP

8,654

8,786

10,384

10,889

11,440

Local Authority

2,818

2,631

3,396

3,480

3,957

3,50,44,548

3,74,10,677

4,29,27,250

5,21,16,096

6,43,88,028

1,83,756

1,88,199

2,75,837

2,64,383

2,92,008

3,79,76,554

4,04,33,614

4,63,04,045

5,57,09,086

6,85,32,510

BOI

Government

Individual
AOP (Trust)
Total

Source: www.incometaxindia.gov.in

2. Total Gross Direct Tax Receipts

Total Gross Direct Tax Receipts (Rs. In Crores)
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Total Gross Direct Tax Receipts
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0

Source: www.incometaxindia.gov.in
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3. Direct Tax – GDP ratio (in percentage terms)
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Source: www.incometaxindia.gov.in

4. Direct Tax as a Percentage of Total Tax revenue

Direct Tax as % of total tax
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Source: www.incometaxindia.gov.in
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5. To Appeal or to Writ

In the last three years, 2016, 2017
and 2018, the general trend across
the country showed that for every
100 tax cases, around 94 are
appeals and 6 are writs

Delhi HC is one of the most writfriendly courts in the matter of tax in
the nation

Source: Riverus.in

6.

Financial and operational creditors under Insolvency and Bankruptcy Code, 2016

Nearly half of the total
admitted claims worth
over Rs 1.42 lakh crore
have been recovered by
financial and operational
creditors

Financial, operational
creditors recover nearly
half of total claims in 88
insolvency cases

Financial creditors
recovered 48.24% of
their admitted claims and
operational creditors got
48.41% of their
admitted claims

Source: IBBI report
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MISCELLANEA
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Chartered Accountants

1.Technology

17

Google made $4.7 billion from the news industry in
2018

It’s more than the combined ticket sales of the last two
“Avengers” movies. It’s more than what virtually any
professional sports team is worth. And it’s the amount that
Google made from the work of news publishers in 2018 via
search and Google News, according to a study by the News
Media Alliance.
The journalists who create that content deserve a cut of
that $4.7 billion, said David Chavern, the president and
chief executive of the alliance which represents more than
2,000 newspapers across the country, including The New
York Times. “They make money off this arrangement,” Mr.
Chavern said, “and there needs to be a better outcome for
news publishers.”
That $4.7 billion is nearly as much as the $5.1 billion
brought in by the United States news industry as a whole
from digital advertising last year – and the News Media
Alliance cautioned that its estimate for Google’s income
was conservative. For one thing, it does not count the value
of the personal data the company collects on consumers
every time they click on an article like this one.
(Source: www.nytimes.com)

18

Facebook will launch its new cryptocurrency
soon

Facebook is preparing to launch its own cryptocurrency
sooner than you expect. The company plans to hand over
control of the currency system to outside backers as part
of a move to reassure financial regulators. Facebook has
reportedly been in discussions with dozens of financial
institutions and tech companies that will oversee the new
cryptocurrency and contribute capital to the programme.
The payment system would be free of transition fees and
is designed to be used all over the world, especially in
developed nations.
The digital token is reportedly designed to serve as a global
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currency – one that Facebook hopes will facilitate peerto-peer payments among its more than two billion users.
Zuckerberg hinted at Facebook's crypto ambitions during
the company's developer conference in May. "When I think
about all the different ways that people interact privately,
I think payments is one of the areas where we have an
opportunity to make it a lot easier," Zuckerberg said.
In recent weeks, several news outlets have reported that
Facebook is planning to launch its own payments-focused
cryptocurrency. People will be able to use the currency to
transfer funds and make purchases on Facebook messaging
platforms such as WhatsApp and Messenger.
The news has caused quite a stir in the crypto world – and
on Wall Street. Anthony Pompliano, founder and partner at
blockchain-focused investment firm Morgan Creek Digital,
believes Facebook's cryptocurrency could quickly become
the "most used product in crypto."
(Source: www.wsj.com and www.finance.yahoo.com)

19

Hottest cryptocurrency is up by 360% this year and
its name isn’t Bitcoin

Litecoin, which has gained more than 330% since the
beginning of the year, is outpacing all its crypto peers,
including Ether and XRP, as well as the best-known and
largest token Bitcoin. It has a market cap of about $8.4
billion, making it the seventh-largest digital asset, according
to data compiled by Mosaic Research Ltd.
The rally can partly be attributed to Litecoin’s upcoming
halving (also known as halvening), whereby the number of
coins awarded to so-called miners is slashed by 50%. The
idea is that a cut in supply will not only drive up its price
but will also prevent an erosion of value. Miners currently
receive 25 new Litecoins per block, but following the halving
– which is expected to fall on August 6 – they will receive
12.5.
Halving typically happens roughly every four years and
the run-up to it has, in the past, coincided with a rally in the
underlying tokens. Four years ago, when the last Litecoin
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halving occurred, the coin gained about 60% in the three
months beforehand according to data from CoinMarketCap.
com. And the phenomenon isn’t isolated to Litecoin, either –
Bitcoin is set to undergo its next halving in May, 2020 and its
biggest proponents are already seizing on the drop in supply
as a catalyst for further gains.
“Every time we’ve seen a halving event in Bitcoin or Litecoin,
the price has risen astronomically,” said Mati Greenspan,
senior market analyst at trading platform eToro, in a phone
interview. “So if that pattern continues, what we’ve seen so
far is small potatoes in comparison,” he said. “This is quite
normal for the crypto market.”
These developments, among others, have pushed up the
price of Bitcoin by 120% since the beginning of the year.
Ether, too, has gained close to 100%. Litecoin, which was
trading below $30 at the end of last year, is now worth $130.
(Source: www.hindustantimes.com)

20

Coding & App-making just a child’s play for these
school kids

Vyom Bagrecha loves to read, draw and play computer
games. Just like any other nine-year-old, albeit with one
exception. Vyom also does software coding and has already
created a health app that is now available on Google Play
Store for mobile users on the Android platform.
“I’m now working on a parking-related application, and
when I’m older I want to be able to code robots to save
the environment,” said the 4th grade student of Nahar
International School in Mumbai. Vyom’s curiosity about
how games work made his mother enrol him for an online
coding programme. Very few schools taught mathematics
during the Industrial Revolution and there was widespread
unemployment till schools added it to the curriculum. I see
that happening with coding and think it should be a part of
the curriculum, says his mother.
Vyom’s app is a basic health tool which, for example,
converts the number of glasses of water one has had into
litres, and such like. Children are creating all kinds of things
online, including simple drawings to games developed by
children as young as ten.
Schools, too, are starting to impart coding skills to kids,
making the shift from teaching traditional computer
programmes. Some schools are setting up coding clubs,
while some are even adopting such programmes over the
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traditional computer science textbooks
Manju Rana, Principal at Seth Anandram Jaipuria School in
Ghaziabad, says the school started a coding club about a
year ago to foster logical reasoning and encourage kids to
find their own ways and methods of learning. Since most
children are taking to this as a hobby, it takes away the
pressure associated with learning something as part of their
core curriculum. Corporates, too, have started school-level
initiatives to expose kids to coding.
(Source: tech.economictimes.indiatimes.com)
2. World news

21

PwC's $5.8 mn UK fine strengthens demand to
break up big-four audit firms

PricewaterhouseCoopers was fined 4.55 million pounds
($5.8 million) by the U.K.’s accounting watchdog over failings
in its handling of technology firm Redcentric Plc, giving fresh
ammunition to critics calling for a breakup of the so-called
“Big-Four” auditing firms.
The penalty was reduced from 6.5 million pounds after the
company admitted its wrongdoing ahead of a final decision
by the Financial Reporting Council. Two PwC partners,
Jaskamal Sarai and Arif Ahmad, were each fined a reduced
140,000 pounds after admitting breaches in the standards of
their work and were also given a “severe reprimand.”
The breaches were “numerous and in certain cases were of
a basic and / or fundamental nature, evidencing a serious
lack of competence in conducting the statutory audit work,”
according to an FRC statement.
This latest transgression adds to the scrutiny of
PricewaterhouseCoopers, Deloitte, EY and KPMG, which
together control more than 90% of UK audits for large
companies. The Competition and Markets Authority has
urged a split of their operations amid allegations of conflicts
of interest and a failure to spot a series of high-profile
corporate failures, including the wake of building contractor
Carillion Plc.
The FRC’s sanctions follow an investigation that began
more than two years ago into PwC’s handling of Redcentric’s
financial statements for 2015 and 2016 after an initial review
showed that Redcentric had overstated its net assets and
profits after tax by 20.8 million pounds.
“We are sorry that our work fell below the professional
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standards expected of us,” PwC said in an emailed
statement. The firm said it has taken numerous steps to
strengthen processes and is investing 30 million pounds
“to provide greater focus on the quality and public interest
responsibilities of PwC’s statutory audit services.” An outside
spokesman for Redcentric declined to comment.
(Source: www.business-standard.com)

22

US wants to stall digital tax, hoping to wear down
allies

The Trump administration is deep in talks with 129 other
countries on implementing a new standard for taxing digital
companies, including Alphabet Inc’s Google, Facebook Inc
and Amazon.com Inc - but its heart lies elsewhere in the
discussions. Rather than usher in with allies a new era of
technology taxation, the United States’ goal is to fend off
foreign taxes aimed at American companies.
The strategy: String out the negotiations for as long as
possible to delay the pain and hold out for an agreement
with softer edges, say people involved with and briefed on
the talks at the Organization for Economic Cooperation and
Development (OECD). By slow-walking the discussions,
American officials hope they can reach a global agreement
that amounts to a small-scale tax increase on global
companies, but averts a massive tax increase by foreign
countries that see US companies as sources of revenue.
It is in the interest of the US to prevent a proliferation of
unilateral digital services taxes, said Jeff Vander Wolk, an
international tax lawyer at Squire Patton Boggs LLP and an
OECD official until last year. The way to get them to back
off is to get them into a multilateral agreement. Any future
pact would likely create a whole new set of rules governing
which countries have the right to tax the companies, which
corporate profits were taxable and how to resolve the
inevitable disputes that would arise.
Deciding where profits should be taxed is no easy feat in a
digital economy. Corporations can have their headquarters
in the US, intellectual property stored in Ireland, engineers
developing some of the algorithms in India and users all
over the world. The US is hoping to harness this complexity
and use the power of roadblock, according to lawyers and
tax experts who have discussed the project with Treasury
Department officials.
Striking a deal could mean that American companies pay
more in taxes, but the US could lose out on tax revenue. Yet,
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the absence of the deal could be even worse. If talks break
down, every country is likely to pass its own laws. That could
mean American companies are taxed multiple times on the
same profits from a number of countries.
The new tax rules would mean that taxes are paid based on
where users are located. That would allocate tax revenue
away from countries containing lots of headquarters – such
as the US, Sweden, Ireland and other European countries –
and to populous nations.
(Source: www.thehindubusinessline.com)
3. Health

23

Why spending just two hours a week in nature is
good for you

Anyone who’s watched a child run free in a forest or play
in a stream doesn’t need a research study to tell them
that spending time in nature is good for kids’ health. It’s
something that most parents know intuitively. When kids
have the chance to play free in nature, they’re happier,
better behaved and more connected socially.
Most adults know that nature is good for them, too – that’s
why we often leave behind the stress of work to vacation in
beautiful, natural places. But how much time in nature do
we need to be healthier? A group led by researchers in the
United Kingdom tried to answer that question, in what they
describe as a first step towards coming up with a nature
version of national physical activity guidelines.
In the study published recently, researchers surveyed
more than 19,000 people in the United Kingdom about the
recreational time they spent in nature during the past week,
along with their self-reported health and well-being. They
found that people who spent at least 120 minutes a week
in nature saw a boost in their mental and physical health,
compared to people who didn’t spend any time in nature.
The researchers say the size of the health benefits was
similar to what people would get by meeting the guidelines
for physical activity. However, it didn’t matter how or where
people racked up the 120 minutes – many short walks near
home were just as effective as a longer hike on the weekend
at a park. The researchers point out that this is just a first
step towards being able to recommend that people spend a
certain amount of time each week in nature.
(Source: www.healthline.com)
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For the third time, WHO declines to declare the
Ebola outbreak an emergency

Even with more than 1,400 dead, the World Health
Organization says the risk of the disease spreading beyond
the region remains low and declaring an emergency could
have backfired. For the third time, WHO has declined to
declare the Ebola outbreak in the Democratic Republic of
Congo a public health emergency, though the outbreak has
spread into neighbouring Uganda and ranks as the second
deadliest in history.
An expert panel advised WHO against it because the risk
of the disease spreading beyond the region remained low
and declaring an emergency could have backfired. Other
countries might have reacted by stopping flights to the
region, closing borders or restricting travel, steps that could
have damaged Congo’s economy.
Dr. Preben Aavitsland, a Norwegian public health expert who
served as the acting chairman of the emergency committee
advising WHO, said there was “not much to be gained but
potentially a lot to lose.”
At the same time, the committee of ten infectious disease
experts said in a statement that it was “deeply disappointed”
that donor nations have not given as much money as
needed by WHO and affected nations to battle the outbreak.

But some global health experts have argued in recent
months that WHO should declare an emergency to
bring the world’s attention to the Ebola crisis. Dr. Jeremy
Farrar, director of the Wellcome Trust, a health foundation
based in London, said that such a declaration would have
strengthened efforts to control the outbreak. “It would
have raised the levels of international political support and
enhanced diplomatic, public health, security and logistic
efforts,” he said. WHO Director-General Dr. Tedros Adhanom
Gebreyesus accepted the committee’s recommendation,
saying that even if the outbreak did not meet the criteria for
an emergency declaration, “for the affected families this is
very much an emergency.”
WHO has requested $98 million for its response and
has received only $44 million so far. In an interview
before the announcement, Dr. Tedros said it had recently
received commitments from Britain, the United States and
Germany.
“We’ve never seen an outbreak like this,” he said. “It
happened in a chronic war zone and overlapped with an
election that politicised the whole situation. Militia attacks
kept interrupting the operations, and when that happens, the
virus gets a free ride.”
(Source: www.nytimes.com)

▼TECH MANTRA continued from Page 122

products of a company? Or know the rules of GST for a
particular category of products? Just by asking. Sounds like
a perfect fit, doesn't it?
Google Assistant has a feature whereby an organisation
or association (like the BCA) can set up its own channel.
Google calls this an “Action”. In such cases, user requests
are not processed by the Google engine but by the
company's engine. Let’s take an example. Suppose BCA
wishes to provide information to its members which is similar
to what its website provides today.
BCA can inform Google that it wishes to set up a Channel
called, say, "Chartered News". What this will do is that if
the user says, "Talk to Chartered News", the request will
be passed on to the BCA's server for processing. It will not
be processed by Google. Now, all that BCA needs to do
is to have some relevant software put in place which will
"understand" the request and give a suitable response. And
this will continue for all requests that the user makes until
the user says "Goodbye". If required, such a channel can be
restricted to only the members of BCA.
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This is an extremely potent manner in which the future of
all information is likely to be dispensed. There are tools
available that will help organisations create such a channel
quite easily. These tools will have to be configured to
understand the query based on the content that is put up by
the organisation.
Where is the technology moving?
Well, today Google Assistant supports Hindi and has
announced that it will soon be adding other Indian languages
such as Gujarati, Kannada, Urdu, Bengali, Marathi, Urdu,
Tamil, Telugu and Malayalam. New phones (like Nokia 3.2
and Nokia 4.2) are being introduced which have a dedicated
“Google Assistant” button. This makes it more convenient
for users to access the virtual assistant. Just click on it and
ask!
This is the new reality: Virtual assistants are the new way to
access information. If you have not started yet, please do so
or you will be left behind!
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SOCIETY NEWS
I

ABHAY MEHTA MIHIR SHETH

Hon. Jt. Secretaries

BEPS STUDY CIRCLE
Study Circle meetings held on 2nd May, 2019 and
11th May, 2019 at BCAS Conference Hall
The BEPS Study Circle meeting was held on 2nd May,
2019 to discuss “Article 7 of MLI with reference to
Principal Purpose Test – Analysis of provisions using
case studies”. The discussion was led by Ms Sonia
Agarwal and Mr. Rutvik Sanghvi. They gave a wellprepared analytical presentation which was followed by
an interesting discussion between members.

relevant in the Indian context. He also described the
expanded scope of the Agency PE arising out of the new
provisions, especially regarding activities of dependent
agents in respect of contracts for the transfer of the
ownership of, or for the granting of the right to use,
property owned by that enterprise, or that the enterprise
has the right to use for the provision of services by it.
Then, he compared the MLI provisions with the
newly-substituted Explanation 2(a) to section 9(1)(i)
of the Income-tax Act. The scope of the substituted
Explanation and its applicability to purchasing activities
for export or otherwise was also discussed.

Meanwhile, CBDT has come out with a draft report
for public consultation on amendments to the Rules
for Profit Attribution to Permanent Establishment.
The report outlined the formula for calculating “profits
attributable to operations in India” giving weightage
to sales revenue, employees, wages paid and assets
deployed. To understand the implication of the draft
report at a very short notice, a study meeting was held
on 11th May, 2019 at the BCAS Conference Hall. Mr.
Ganesh Rajgopalan analysed the report in his masterly
way. Thereafter, Mr. Rashminbhai Sanghvi explained
the background and implications of the draft report.
The meeting was very interactive and the participants
benefited tremendously from the discussion.

In Part III, which was held on 23rd May, 2019 the group
leader, after giving a recap of the previous sessions,
deliberated on nuances of the MLI and BEPS action
plan on Agency PE. Apart from a case study on low
risk distributor, treaty shopping and liaison office, an indepth deliberation on the latest judicial precedence in
the case of General Electric and Daikin was also taken
up by the Speaker, Mr. Badiani.

ITF STUDY CIRCLE

DIRECT TAX STUDY CIRCLE

Meeting on Taxation of Agency PE in the light of
OECD Commentary (BEPS Action Plan) – Part II &
III held on 9th May, 2019 and 23rd May, 2019 at BCAS
Conference Hall

Discussion on ‘Issues relating to Re-assessment’
held on 21st May, 2019 at BCAS Conference Hall

The discussion was led by Mr. Kartik Badiani.
At the Part II meeting on 9th May, 2019 a brief recap
of the earlier session was given to summarise the
discussions. The group leader took the members through
the various provisions of article 12 of the Multilateral
Instrument relating to the measures for preventing
avoidance of a permanent establishment. He explained
the commissionaire arrangement and why it is not very
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Mr. Badiani explained Articles 5(4), 5(5) and 5(6) of the
existing treaty along with the OECD commentary. He
also took the gathering through the proposed changes
vis-a-vis the existing treaty provisions.

The Chairman of the session, CA Sanjeev Pandit, in his
opening remarks pointed out that the number of notices
issued u/s. 148 by the Income-tax department had been
increasing over the years due to various reasons.
Later, Group Leader CA Navin Gandhi analysed
section 147 along with provisos and the explanation
to the section. The group discussed concepts such
as “Reasons to believe”, “Income chargeable to tax”,
“May assess or re-assess” which are crucial for the
application of section 147. He then referred to the
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conditions to be fulfilled by the AO for issuance of notice
u/s. 148 after four years from the end of the relevant
assessment year and the distinguishing factors about
issuance within a period of four years from the end
of the relevant assessment year. The Supreme Court
decision in GKN Driveshafts (India) Ltd vs. ITO
(2003) 259 ITR 19 (SC), a landmark ruling on the issue,
was also briefly touched upon by CA Navin Gandhi.
Thereafter, the group discussed the following issues
along with relevant case laws relating to reassessment
proceedings:
◆

◆

◆

◆

◆
◆

◆
◆

◆
◆

Issuance of notice u/s. 143(2) during the course of
reassessment proceedings;
Reopening of proceedings based on change of
opinion;
Reopening on ground of "oversight, inadvertence
or mistake”;
Before issuing notice u/s. 148, the AO must have
reasons to believe that the income has escaped
the assessment;
Time limit u/s. 149(1)(a) / (c);
Retraction of the statement on which reassessment
is based;
Right to make inquiry of unrelated issues;
Sharing of evidence during the course of
proceedings;
Right to cross-examination; and
Notice issued u/s. 148 on a deceased person.

Lastly, the decision of the Bombay High Court in the
case of CIT vs. Jet Airways (I) Ltd. (2011) 331 ITR
236 was discussed wherein it was held that where the
ground on which reassessment notice u/s. 148 was
issued was dropped while passing reassessment order,
the AO could not reassess or assess any other income
which had escaped assessment.
Lecture meeting on ‘AI, ML and Future of Internal
Auditing’ held on 24th May, 2019 at BCAS Conference
Hall

CA Shailesh Haribhakti

BCAS and IIA Bombay Chapter
jointly organised a lecture meeting
on “AI, ML and Future of Internal
Auditing”. The speaker was Mr.
Shailesh Haribhakti who said that in
today’s hyper-connected world, the
expectation from internal audit had
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undergone a sea change. The new rules of the game
were: More from less, Faster, No waste, No damage to
Environment, Continuous auditing and Continuous
improvement for process excellence.
Mr. Haribhakti insisted that internal auditors need to
have pride in what they are doing; they need to be
determined and have integrity and ambition, too. Today,
data flows were creating and generating accounting.
Everything and everyone was working through portals,
such as tax portals, legal portals, operations portals,
etc. By integrating accounting at the time of data
generation, errors and wastages could be avoided.
Internal audit had to be ready 24x7 and with due
diligence. It had to be ready to do and face forensic
audit.
They needed to be online with all their documentation
every day; offer solutions and not ideas; stay on course
every single day; demand more from themselves and
others and make winning a habit; establish morality of
processes; make themselves relevant; contribute and
promote values continuously; have a dashboard to
monitor themselves and the organisation, continuously
upskill themselves. Transparency, trust and technology
had to be the key drivers.
Internal auditors also had to get themselves upgraded
with the latest trends such as Robotic Process
Automation, Artificial Intelligence and Data Science.
Today, an internal auditor had to be a data scientist as
well. This was because expectation had moved from
insight to foresight. Data was all about pattern and
trends; for example, can the past data be back-tested
to check the current findings?
Mr. Haribhakti said that in today’s world, primarily,
financial risks were being assessed, but technology
risks, environment, social and governance (ESG) risks
were ignored. The approach wherein one just ticked
a box would not do. AI tools could help assess every
component in the audit and risk universe. They could
also help find patterns.
His key takeaways were as follows: Create a vigil
mechanism; power it with AI / ML; create dashboards
to monitor the pulse of the organisation, including KPIs
/ KRIs; continuously challenge the status quo; evolve
rapidly and be ahead of the trends.
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INTERNATIONAL ECONOMICS STUDY
GROUP

states in the Hindi heartland and in Bengal were also
discussed.

Meeting on ‘Economic Impact of Modi 2.0’ held on
28th May, 2019 at BCAS Conference Hall

Indirect Tax Study Circle meeting held on 30th May,
2019 at BCAS Conference Hall

The International Economics Study Group held its
meeting on 28th May, 2019 to discuss "Economic
Impact of Modi 2.0". CA Shalin Divetia led the
discussion presenting key differences between the
mandates of 2014 and 2019, such as enhanced
moral authority due to the stronger second mandate,
better grip over administration, better relationship with
the RBI, key challenges identified and fundamental
changes implemented – GST and IBC. Prime Minister
Modi is facing challenges such as past excesses of
the financial / banking sector, creation of jobs amidst
automation / protectionism, the aspirational burgeoning
population, farm-sector woes, judicial activism and
NGO-led foreign interference.

CA Janak Vaghani played the perfect mentor when the
Indirect Tax Study Circle held an interesting meeting
on the important topic of “Real Estate-Related Recent
Notifications – GST” This was the second part (Part II)
of the series highlighting the crucial issue.

CA Shalin Divetia also threw light on the “circle” of
national economy – ultimate objectives of welfare state
and national security funded mostly by tax revenues
which will generate consumption – which should come
from domestic production – which ideally requires
increased capex and efficient infrastructure – which, in
turn, will impact monetary liquidity – which results from
low-cost funding arising out of low inflation – which is
impacted by low CAD and low fiscal deficit impacted by
tax revenues!

Apart from this, a few other points were identified and
set aside for future representation to the government
bodies concerned.

Therefore, he highlighted the Modi government’s focus
on increasing tax revenues for which he presented
data of buoyancy in tax collection over the last three
years which had been showing in an improved taxto-GDP ratio. He also presented data on fiscal deficit,
inflation, cost of funds for businesses, monetary
liquidity, government spending on infrastructure and
encouragement to domestic manufacturing which
would result in control of CAD and fiscal deficit.

Training Session for CA article students on ‘GST
Audit from Article’s Perspective’ and ‘Filing of
Annual Return’ held on 31st May, 2019 at BCAS
Conference Hall

Members also discussed “Modi Sarkar 2.0: What
Should We Look Forward to?” wherein they analysed
the reasons for the stupendous success registered by
him. They also dwelt on his long-term vision and the
most important aspect of taking India’s current $2.5
trillion economy to a $5 trillion economy by the year
2025 and $10 trillion by 2032. They noted that the BJP’s
“Sankalp Patra” (election manifesto) had indicated
investments of $1.44 trillion. The election results in key
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Thanks to Group Leader CA Adit Shah, who conducted
the proceedings admirably well, the members took
part in a detailed interaction at which they exchanged
views on the case studies and issues that had
been forwarded to all the participants in advance.
As a result, most of them came well prepared for the
meeting and were able to make their reasoned points
in detail.

Mentor Janak Vaghani and Group Leader Adit
Shah formed a very good team as they steered the
discussions adeptly and kept the proceedings on track.
The meeting concluded with a vote of thanks to the duo
of Janak and Adit.

The Students Forum under the auspices of the HRD
Committee organised this training session for CA article
students on the above-mentioned topics.
The first session on GST Annual Return was conducted
by CA Jigar Shah; it was followed by the session on
GST Audit by CA Raj Khona. Ms Devyani Choksi, the
student co-ordinator, introduced the speakers and
described the upcoming events for students. CA Anand
Kothari, Convener of the HRD Committee, welcomed
both speakers with a memento.
CA Jigar Shah explained the entire Form GSTR-9
clause by clause and dealt with the various issues /
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complexities involved in the annual
return form by giving practical
examples. He highlighted a few key
areas which article students should
keep in mind while filing the annual
returns.

CA Jigar Shah

In the second session, CA Raj
Khona gave a brief insight into
various aspects of GST Audit and
thoroughly explained the entire
form GSTR-9C. He also gave useful
tips to the article students on how
to effectively conduct GST Audit
CA Raj Khona
and highlighted the key challenges.
Both the sessions were highly interactive and the
speakers answered all the queries raised by the
participants.
With the due dates for GST Audit
fast approaching and every CA firm
wanting its articles to be well
equipped with the nitty-gritty’s of
GST Annual return and GST Audit,
the training session saw a record
participation by over 100 students.
CA Anand Kothari
The session ended with the
Convener, CA Anand Kothari, proposing the vote of
thanks to the speakers for sparing their valuable
time and to the audience for participating in huge
numbers.

Training Session for CA Article Students on
‘Preparation and Filing of Income Tax Returns
for July, 2019’ held on 07th June, 2019 at BCAS
Conference Hall
The Students’ Forum, under the auspices of the HRD
Committee, organised this training session for CA
Article Students from 6 pm on 7th June at the BCAS
Conference Hall.
The session was conducted by CA Divya Jokhakar.
The Student Co-ordinator, Mr. Aniruddh Parthsarthy,
introduced the speaker for the session and spoke about
the upcoming events for students.
CA Divya Jokhakar first highlighted
the new amendments pertaining to
A.Y. 2019-20. She then spoke briefly
about the applicability of various forms
to certain categories of assessees.
She also gave useful tips to the article
students on how to effectively prepare
CA Divya Jokhakar
and fill the ITR Forms and highlighted
the key challenges. The session was highly interactive.
With the due dates for Income-tax returns fast
approaching and every CA firm wanting its articles to be
well-informed and well–equipped, the training session
saw eager participation by more than 70 students.
The session ended with Convener CA Anand Kothari
proposing the vote of thanks to the speakers and to the
audience for their participation.

REPRESENTATIONS
1. Dated: 5 June, 2019
To:Joint Commissioner of Income-tax (OSD) (TPL), Central Board of Direct Taxes, Ministry of Finance, Government
of India.
Subject: Comment and suggestions with regard to the proposed new Form No. 10B of the Income Tax Rules, 1962
Representation by: Corporate and Allied Laws Committee of the Bombay Chartered Accountants’ Society.
th

2. Dated: 18th June, 2019
To: Commissioner State Tax (GST), Govt. of Maharashtra
Subject: C Forms not being issued after 1.7.2017.
Representation by: Indirect Taxation Committee of the Bombay Chartered Accountants’ Society.
Note: For full Text of the above Representations, visit our website www.bcasonline.org
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THE LIGHT ELEMENTS
C. N. VAZE

Chartered Accountant

Nowadays, there is a fashion to organise get-togethers
of ‘batch-mates’ from schools or colleges. These are
popularly known as ‘Reunions’.
Once a group of such students from a common school
had a get-together at the age of forty. There was
tremendous enthusiasm and excitement. Most of
them could be contacted and many of them attended
with their spouses. In today’s time, children do not like
to accompany their parents to any function!
They had a long chat. All got ‘re-introduced’ to each other.
They remembered their school days, their teachers and
the fun that they had in school. Even the memories of
unpleasant instances like somebody being punished or
beaten by the teachers were now enjoyable!
Lunch time came and they discussed where to go. All
agreed that they should go to ‘Ocean View Restaurant’.
What was the reason?
Most of them said ‘the waitresses over there are
beautiful!
Another time, another reunion, this time when they were
Fifty years old.
The same recalling of old memories, chatting, sharing
of family progress, and so on.
But where would they go for lunch?
‘Ocean View Restaurant’.
Why?
The food over there is very nice. The service is
good. We can enjoy the wine in good atmosphere.
And then they were Sixty.
Where to go for lunch?
‘Ocean View Restaurant’.

At Seventy!
‘Ocean View Restaurant’.
Why?
Wheelchair access is available over there!
And at Eighty!
Again ‘Ocean View Restaurant’.
Why?
I don’t remember having ever gone there!
(Alzheimer’s!)
This analogy is applicable to all professionals, including
CAs in their career path. Struggles up to the age
of forty, hectic activity, aspirations, growth – and
‘romanticism’ at 40!
At 50, the consolidation stage. Enjoy food but be healthconscious.
At 60, retirement mood. A little free from stresses.
At 70, health issues due to previous excessive stressful
activity.
And at 80? The less said the better. Since one does not
remember many things!
Unfortunately, thanks to the excessive and irrational laws
and regulations, the stress today never ends and the
last stage of ‘forgetfulness’ becomes a blessing in
disguise.
(Based on a story received on the Internet)
Note:
There is an Greek proverb that an Idiot is a person who does
not vote. We criticise the malpractices in public elections.
Unfortunately, the overall position of CAs as electorate is not

Why?
It’s nice, peaceful over there. The view of the sea is
very pleasant. Enjoy the company sitting quietly,
looking at the sea and the horizon!
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much different. There is indifference. The disturbing fact is that
the number of invalid votes is also quite noticeable! We need
to introspect. This ‘Light Elements’ article needs to be taken
‘heavily’.
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